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PREFACE. 

The  subjects  in  Volume  XII  of  Modem  American 
Law  rest  largely  upon  the  principles  laid  down  by 
Constitutional  Law  in  the  preceding  volume. 

The  first  treatise  is  "Conflict  of  Laws,"  by  Pro- 
fessor George  L.  Clark,  A.B.,  LL.B.,  J.S.D.,  of  the 
University  of  Missouri.  In  his  treatment  of  this 
increasingly  important  subject  Professor  Clark 
discusses  the  problems  and  rules  of  private  inter- 
national law.  In  a  nation  made  up  of  so  many  inde- 
pendent states  as  the  United.  States,  difficult  ques- 
tions arise  as  to  the  law  of  which  state  should  govern 
a  particular  transaction. 

The  second  subject,  "International  Law,"  deals 
with  the  principles  of  the  law  of  nations.  This  com- 
mentary is  by  Hon.  Paul  S.  Reinsch,  A.B.,  Ph.D., 
LL.B.,  United  States  Minister  to  China  and  formerly 
professor  of  law  at  the  University  of  Wisconsin. 

Of  particular  interest  in  this  volume  is  the  treatise, 
"Law  of  Interstate  Commerce,"  by  Professor  Dud- 
ley 0.  McGovney,  A.M.,  LL.B.,  of  Tulane  University. 
This  very  modern  subject  is  still  in  an  uncertain 
state.  But  as  much  of  the  law  of  interstate  commerce 
as  has  been  permanently  determined  is  presented 
here  in  practical  form  with  many  comments  as  to 
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the  probable  status  of  the  law  on  questions  still 
undecided. 

Next  follow  the  federal  laws  of  bankruptcy,  pat- 
ents, copyrights,  and  trademarks.  The  history  and 
application  of  the  bankruptcy  acts  are  set  forth  by 
Professor  George  Lawyer,  A.M.,  LL.B.,  of  the  Albany 
Law  School,  in  his  treatise,  "Law  of  Bankruptcy," 
Judge  George  C.  Holt,  A.B.,  LL.B.,  LL.D.,  late  of  the 
United  States  District  Court,  is  the  author  of  "Law 
of  Patents. ' '  The  ' '  Law  of  Copyright ' '  and  ' '  Law  of 
Trademarks"  deal  with  both  common  law  and  federal 
law  rights  applicable  to  copyrights  and  trademarks, 

» 

and  are  by  William  L.  Symons,  LL.M.,  M.P.L.,  of 
Washington  College  of  Law,  and  Examiner  in  the 
United  States  Patent  Office. 

The  last  treatise  in  the  volume,  "Unfair  Competi- 
tion and  Good-WiU,"  by  James  L.  Hopkins,  LL.B., 
of  the  St.  Louis  Bar,  discusses  the  doctrines  in  force 
where  business  interests  engage  in  unfair  competi- 
tion, together  with  the  rights  of  good-will.  This  is 
a  timely  discussion  of  a  subject  but  little  understood. 
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BY 


GEORGE  L.  CLARK,  A.B.,  LL.B.,  J.S.D.* 

CHAPTER  I. 

INTRODUCTORY. 

1.  General  scope  of  the  subject. — ^In  order  to  give 
at  the  outset  a  concrete  idea  of  the  sort  of  questions 
which  are  discussed  under  the  heading  of  Conflict 
of  Laws,  suppose  the  following  simple  case:  A,  a 
resident  of  Ontario,  Canada,  comes  into  a  New  York 
court  and  asks  that  court  to  give  him  some  legal 
relief  against  B,  also  a  resident  of  Ontario,  alleging 
that  B  committed  an  assault  and  battery  on  A  in 
Ontario.  B,  through  his  attorney,  insists  that  though 
A  might  in  some  court  be  entitled  to  relief,  the  New 
York  court  is  not  the  proper  one  to  try  the  ease,  but 
that  A  should  have  sued  in  an  Ontario  court.  Such 
a  question  is  called  a  question  of  jurisdiction.  It 
may  be,  however,  that  B  does  not  raise  the  question 
of  jurisdiction,  or  if  he  does,  that  it  is  decided  against 
him;  he  then  insists  that  the  New  York  court  in 
trying  the  case  should  not  apply  its  own  rules  to  the 

*  Professor  of  Law,  University  of  Missouri ;  former  Instructor  in  Law, 
Stanford  University;  former  Professor  of  Law,  University  of  Blinois  and 
in  the  University  of  Michigan.  Contributor  to  legal  encyclopedias  and 
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facts  but  that  it  should  apply  the  rules  of  the  Ontario 
law  to  determine  whether  A  is  entitled  to  relief. 
These  two  questions — the  question  whether  a  par- 
ticular court  is  the  proper  one  in  which  to  try  the 
case  and  the  question  of  what  rule  shall  be  applied 
to  determine  the  respective  rights  of  the  parties — 
are  the  questions  which  cover,  practically  the  whole 
field  of  the  subject  entitled,  Conflict  of  Laws.  As 
will  be  learned,  if  Massachusetts  is  substituted  for 
Ontario  in  the  above  case,  the  same  questions  are 
raised,  slightly  modified  by  some  requirements  in 
the  United  States  Constitution. 

2.  Meaning  of  the  word  "conflict." — The  word 
"conflict"  is  an  unfortunate  one  as  likely  to  convey 
the  idea  that  there  is  actual  strife  between,  for  ex- 
ample, in  the  case  put,  the  New  York  court  and  the 
Ontario  court,  or  between  the  New  York  law  and 
the  Ontario  law.  Such  strife  is  not  impossible,  for 
example,  if  the  New  York  court  took  jurisdiction  and 
the  Ontario  court  should  later  refuse  to  recognize 
the  right  of  the  New  York  court  to  do  so;  but,  for 
the  most  part,  the  only  conflict  is  in  the  minds  of 
the  judges.  The  aim  and  purpose  of  the  courts  in 
all  civilized  coimtries  is  to  avoid  any  clashes  by  lay- 
ing down  such  rules,  both  as  to  questions  of  jurisdic- 
tion and  of  the  rules  to  be  applied  to  determine  the 
respective  rights  of  the  parties,  as  will  meet 
with  general  approval.  In  so  far,  at  least,  as  the 
courts  have  in  this  way  succeeded  in  avoiding  con- 
flicts, a  better  name  for  the  subject  would  be  Pri- 
vate International  Law,  which  is  a  term  employed 
as  synonymous  with  Conflict  of  Laws  in  some  cases 
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and  some  treatises.  It  is  called  Private  International 
Law  because  it  has  to  deal  with  the  enforcement  in 
ordinary  judicial  tribunals  of  private  rights  created 
abroad  to  distinguish  it  from  Public  International 
Law  where  the  contests  involve  more  or  less  directly 
the  rights  and  interests  of  nations  or  sovereigns. 

3.  Each  of  the  American  states  a  legal  unit. — ^In 
Public  International  Law  the  nation  is  all  important, 
that  is,  the  unit  is  a  political  one ;  for  example,  when 
the  recent  California  legislation  in  regard  to  aliens 
owning  land  was  enacted,  the  diplomatic  negotiations 
were  carried  on,  not  between  Japan  and  California, 
but  between  Japan  and  the  United  States.  But  in 
the  subject  of  Private  International  Law  or  Conflict 
of  Laws,  where  private  rights  are  dealt  with,  the 
unit  is  legal,  not  political.  Each  of  the  states  in  the 
American  Union  is  a  legal  unit;  and  with  some  ex- 
ceptions due  to  some  clauses  in  the  United  States 
Constitution,  such  as  the  one  requiring  full  faith  and 
credit  to  be  given  to  judgments  of  sister  states  and 
the  one  giving  to  the  citizens  of  each  state  the  priv- 
ileges and  immunities  of  citizens  of  other  states,  each 
state  is  as  foreign  to  the  other  states  as  it  is  to  Can- 
ada or  England  or  Prance.  The  increasing  inter- 
course between  the  states  and  with  foreign  nations 
is  making  the  subject  of  Conflict  of  Laws  more  im- 
portant each  year. 

4.  Origin  of  law — Tribal  and  territorial  law. — 
Law  and  organized  society  came  into  existence  to- 
gether; neither  can  exist  without  the  other.  Law 
having  come  into  existence  continues  as  long  as  or- 
ganized society  continues  unless  it  is  changed.    The 
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ways  in  which  law  may  be  changed  will  be  discussed 
in  a  later  section. 

As  long  as  the  organized  society  wandered  from 
place  to  place  without  occupying  any  exclusive  ter- 
ritory, its  law  was  the  law  of  the  people  and  not 
of  the  land;  only  the  members  of  the  society  or  the 
tribe  were  bound  by  it.  This  is  called  tribal  law. 
The  American  Indian  tribes  were  governed  by  tribal 
law.  When,  however,  agriculture  becomes  the  chief 
occupation  rather  than  hunting  and  stock-raising, 
and  the  society  occupies  permanently  a  certain  ter- 
ritory, the  law  tends  to  become  territorial;  that  is, 
the  law  extends  to  the  boundary  of  this  territory 
governing  all  persons  within  it,  but  not  beyond.  In 
English-speaking  coimtries,  where  the  law  is  based 
on  the  old  common  law  of  England,  the  idea  of  law 
is  territorial.  In  continental  European  countries, 
whose  law  is  based  on  the  old  Roman  law,  the  terri- 
torial idea  predominates,  but  traces  of  the  earlier 
tribal  notion  of  law  still  persist. 

Since  organized  society  and  law  are  inseparable, 
a  territory  without  inhabitants  or  without  an  organ- 
ized community  has  no  law  unless  it  is  under  the 
control  of  an  organized  community  in  another  terri- 
tory. Law  is  introduced,  therefore,  either  through 
annexation  to  an  organized  community  or  through 
settlement. 

5.  Introduction  of  law  by  settlement. — ^If  a  pre- 
viously uninhabited  territory  has  been  settled  by 
immigrants  coming  from  other  organized  communi- 
ties, what  law  is  introduced?  The  question  arose  a 
few  years  ago  upon  the  settlement  of  Oklahoma.    In 
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McKeimon  v.  Winn,^  the  question  was  whether  con- 
tracts for  the  sale  and  conveyance  of  land  had  to  be 
in  writing;  the  contract  was  entered  into  soon  after 
the  settlement  and  before  there  was  any  legislation 
in  Oklahoma;  and  the  question  turned  upon  whether 
the  settlers  had  brought  the  Statute  of  Frauds  with 
them  as  a  part  of  the  law.  The  court  held  that  they 
did  not  and  that  the  contract  did  not  need  to  be  in 
writing,  the  court  saying:  "When  people  from  all 
parts  of  the  United  States^  on  the  22nd  day  of  AprU, 
1889,  settled  the  country  known  as  Oklahoma,,  buUt 
cities,  towns  and  villages,  and  began  to  carry  on 
trade  and  commerce  in  all  its  various  branches,  they 
brought  into  Oklahoma  with  them  the  established 
rules  and  principles  of  the  common  law,  as  recog- 
nized and  promulgated  by  the  American  courts,  and 
as  it  existed  when  imported  into  this  country  by  our 
early  settlers  and  unmodified  by  American  and 
English  statutes." 

If  the  settlement  had  been  made  by  settlers  from 
states  having  exactly  similar  Statutes  of  Frauds,  the 
court  would  probably  have  held  that  the  provisions 
of  such  statutes  were  carried  with  them;  but  since 
the  states  from  which  the  settlers  came  had  very 
diverse  statutes  on  the  point,  such  a  decision  was 
impossible. 

6.  Change  of  law. — Assuming  now  that  we  have 
an  organized  community  occupying  a  fixed  territory, 
how  can  its  law  be  changed?  A  mere  change  of  sov- 
ereignty or  political  control  does  not  change  the  law; 
for  example,  when  the  United  States  acquired  con- 

1 1  Okia.  327,  Leading  Illustrative  Cases. 
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trol  of  the  Philippines,  the  old  law  continued,  ex- 
cept, of  course,  the  law  of  allegiance. 

The  law  may,  however,  be  changed  either  by  legis- 
lation or  by  a  change  in  the  character  of  the  inhab- 
itants,^ The  former  is  familiar  to  everyone.  An 
illustration  of  the  latter  method  of  change  may  be 
seen  in  the  history  of  the  state  of  New  York.  When 
the  Dutch  settled  what  was  then  called  New  Am- 
sterdam, they  carried  Dutch  law  with  them;  the 
mere  conquering  of  the  Dutch  colony  by  the  English 
did  not  change  the  law,  but  the  influx  of  English 
settlers  in  such  numbers  as  greatly  to  outweigh  the 
^  influence  of  the  Dutch  colonists  did  effect  a  change 
of  law.  A  similar  thing  happened  over  a  century 
later  when  the  Mexican  law  was  driven  out  of  Utah 
by  settlors  from  the  Eastern  states.^ 

If,  however,  the  newcomers  are  not  strong  enough 
to  displace  the  old  laV,  there  may  be  a  divided  law. 
Thus  in  India,  which  is  under  British  sovereignty, 
the  English,  being  so  much  in  the  minority,  have 
never  displaced  the  old  law;  the  situation  there  is 
that  the  English  are  subject  to  English  law,  th€  Mo- 
hammedans to  Mohammedan  law,  and  the  Hindus  to 
Hindu  law;  all  three  together  form  one  law,  the 
law  of  the  territory  known  as  India. 

7.  Meaning  of  the  "general  law"  or  the  "general 
common  law." — ^Under  the  territorial  idea  of  law 
there  can  be  no  law  apart  from  a  certain  piece  of 
land  or  territory.    When,  therefore,  such  phrases  as 

2  For  a  discussion  of  the  diflScult  question  as  to  how  far  the  common 
law  may  be  changed  by  judicial  decision,  the  reader  ia  referred  to  the 
article  on  Law — Its  Okigin,  Natuee  and  Development. 

3  First  National  Bank  v.  Kinner,  1  Utah  100. 
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the  "general  law"  or  the  "general  conunon  law" 
are  used,  the  word  "law"  is  being  used  in  a  different 
sense — ^not  as  positive  law  which  creates  rights  but 
merely  a  method  of  legal  thinking;  another  way  of 
putting  the  same  thing  would  be  to  speak  of  the 
"great  weight  of  authority,"  meaning  that  on  some 
particular  question  of  law, — ^for  example,  the  neces- 
sity of  consideration  in  simple  contracts  in  English- 
speaking  countries, — there  is  a  more  or  less  general 
agreement. 

Since  a  large  part  of  this  subject  treats  of  the 
enforcement  of  rights  created  abroad,  we  are  chiefly 
interested  in  the  narrower,  positive  meaning  of  the 
word  "law";  that  is,  the  law  of  a  particular  terri- 
tory. The  law  of  Wisconsiu  or  of  Alabama  has  an 
actual  existence;  it  can  create  or  enforce  rights;  the 
"American  law"  or  the  "law  of  the  United  States 
generally"  can  create  no  legal  rights;  these  phrases 
are  merely  convenient  ways  of  denoting  agreement 
among  courts  upon  legal  questions. 


CHAPTER  n. 

JURISDICTION. 
A.    Jurisdiction  Over  .Persons — ^Domicile. 

8,  Temporary  presence  within  the  territory. — 
Since  the  law  of  a  particular  territory  extends  to  the 
boundaries  of  that  territory,  every  person  in  it  is  sub- 
ject thereto.  Hence,  even  if  one  is  only  temporarily 
there,  if  he  is  served  with  process  while  there,  the 
court  acquires  thereby  jurisdiction  over  his  person 
and  a  personal  judgment  against  him  is  valid.  In 
Darrah  v.  Watson,*  the  defendant,  who  was  a  resi- 
dent of  Pennsylvania,  went  into  Monongalia  county, 
Virginia,  for  two  or  three  hours  on  business,  and 
while  there  was  served  with  process;  a  judgment  was 
rendered  which  was  later  sued  on  in  an  lowa  court. 
The  Iowa  court  held  that  the  Virginia  court  had 
acquired  jurisdiction  over  the  person  of  the  defend- 
ant and  that  the  personal  judgment  was  valid. 

9.  Jurisdiction  based  upon  consent.— pEven 
though  one  has  never  been  within  the  territory,  he 
may  make  himself  subject  to  the  jurisdiction  of  the 
court  of  that  territory  by  consenting  thereto.  And 
this  consent  may  be  given  in  advance.  Thus  where 
A  executed  a  bond  in  Pennsylvania  providing  that 
the  holder  of  the  bond  might  enter  up  judgment  on  the 
bond  in  any  court  of  record  in  the  state  of  New  York, 
it  was  held  that  if  the  conditions  of  the  bond  were 

*36  Iowa  116,  Leading  Illustrative  Cases. 
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complied  with  the  New  York  court  acquired  juris- 
diction over  A  by  such  consent.'* 

Another  example  is  as  follows:  -A  foreign  corpo- 
ration can  as  a  rule  be  sued  only  in  the  state  which 
incorporated  it.  In  many  states,  however,  the  law 
requires  that  if  a  foreign  corporation  wishes  to  do 
business  within  the  territory  of  any  particular  state, 
it  must  consent  in  advance  to  being  sued  in  the 
courts  of  that  state;  in  such  cases  service  is  made 
upon  some  of  the  corporation's  agents  who  repre- 
sent it  within  the  state.  In  St.  Clair  v.  Cox,*  it  was 
held  that  service  on  an  agent  of  the  corporation  who 
did  not  represent  it  in  business  within  the  state  was 
not  enough. 

10.  Domicile— Domicile  of  origin  and  domicile  of 
choice. — Jurisdiction  may  be  based  on  domicile  alone, 
but  before  touching  that  point  it  will  be  necessary 
to  discuss  the  subject  of  domicile. 

Generally  speaking,  one's  domicile  is  one's  home. 
One  may,  however,  have  several  homes  or  none  at 
all,  but  since  many  legal  questions  are  determined 
by  the  law  of  one's  domicile  it  is  universally  held 
that  one  must  have  a  domicile  and  can  have  only  one; 
Consequently  the  two  ideas  of  "home'^  and  "domi- 
cile" are  not  exactly  the  same. 

Domiciles  are  of  two  kinds:  domicile  of  origin  and 
domicile  of  choice.  In  Udny  v,  Udny,^  Lord  West- 
bury  said:  "It  is  a  settled  principle  that  no  one 
shaU  be  without  a  domicile  and  to  secure  this  result 
the  law  attributes  to  every  individual  as  soon  as  he 

5  Grover  &  Baker  Sewing  Machine  Co.  v.  EadclifEe,  137  U.  S.  287. 

8  106  U.  S.  350. 

7L.  E.  1  H.  of  li.  441  (Scotch). 


10  CONFLICT  OF  LAWS 

is  born  the  domicile  of  his  father,  if  the  child  is 
legitimate,  and  the  domicile  of  his  mother,  if  the 
child  is  illegitimate.  This  has  been  called  the  domicile 
of  origin  and  is  involuntary.  Other  domiciles,  in- 
cluding domicile  by  operation  of  law,  as  on  marriage, 
are  domiciles  of  choice.  For,  as  soon  as  an  individual 
is  sui  juris,  it  is  competent  for  him  to  elect  and 
assume  some  other  domicile,  the  continuance  of  which 
depends  upon  his  will  and  act." 

11.  Change  of  domicile. — The  domicile  continues 
until  a  domicile  of  choice  has  been  acquired.  In 
order  to  acquire  a  new  domicile,  the  English  rule  is 
stated  to  be  tha;t  there  must  be  the  taking  up  a  new 
place  of  residence  with  the  intent  to  reside  there  an 
unlimited  or  indefinite  time.  The  rule  in  the  United 
States  is  probably  not  so  strict,  due  probably  to  the 
fact  that  our  economic  condition  is  less  settled  and 
removals  from  place  to  place  are  much  more  common. 
Thus  in  Wilbraham  v.  Ludlow,^  where  the  question 
was  as  to  the  domicile  of  a  pauper,  it  was  held  that 
if  he  had  abandoned  his  former  home  and  intended 
to  have  a  home  wherever  he  worked,  he  acquired  a 
domicile  in  each  successive  town  where  he  Uvjed  as 
a  laborer  as  long  as  he  remained  there. 

It  should  be  pointed  out  that  in  order  to  show  a 
change  of  domicile  from  one  town  to  another,  stronger 
evidence  of  intent  would  probably  be  required  than 
if  it  were  a  change  from  one  house  to  another  in 
the  same  town;  on  the  other  hand,  less  evidence 
would  probably  be  required  to  prove  a  change  of 
domicile  from  one  state  to  another  or  from  one  nation 

S99  Mass.  587. 
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to  anotlier.  Furthermore,  there  seems  to  be  no  rea- 
son why  one  may  not  be  domiciled  in  a  particular 
town  or  country  without  being  domiciled  in  a  par- 
ticular house.  If  one  went  from  Pennsylvania  to 
England,  intending  to  make  England  his  home,  and 
continued  to  reside  there,  it  would  seem  that  he 
might  acquire  a  domicile  in  England,  even  though  it 
might  be  impossible  to  determine  in  what  particular 
house  he  was  domiciled.  It  has  been  held,  too,  that 
living  in  lodgings  is  not  inconsistent- with  acquiring 
a  domicile. 

12.  Abandonment  of  home— Freedom  of  choice. — 
In  the  case  just  put,  suppose  that  the  Pennsylvania 
domicile  were  a  domicile  of  choice,  not  a  domicile 
of  origin;  what  is  his  domicile  after  he  has  aban- 
doned his  Pennsylvania  home,  expecting  to  establish 
a  new  domicile  in  England,  but  before  he  acquires 
such  domicile?  According  to  the  law  in  this  country 
the  rule  is  the  same  as  if  the  Pennsylvania  domicile 
had  been  the  domicile  of  origin-^the  old  domicile 
remains  until  a  new  one  is  acquired.  But  the  English 
law  is  stated  to  be  that  in  such  a  case  the  domicile 
of  origin  revives.  The  difference  in  the  two  rules 
is  probably  due  to  the  fact  that  in  a  newly  settled 
coimtry  like  ours,  much  less  importance  is  attached 
to  one's  domicile  of  origin  than  in  an  older  country 
like  England. 

Acquiriijg  a  domicile  of  choice  involves,  of  course, 
freedom  of  choice.  Hence,  if  one  is  arrested  and 
put  in  jail,  he  cannot  acquire  a  new  domicile  at  the 
jail.  If,  however,  his  domicile  at  the  time  of  arrest 
were  already  in  the  jail, — for  example,  if  he  were  the 

11 
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jailer  or  a  member  of  the  jailer's  household — such 
.domicile  would  of  course  continue.  On  the  other 
hand,  the  fact  that  one  is  prevented  from  living  in 
a  place  does  not  forfeit  a  domicile  already  acquired 
there;  for  example,  a  political  exile  or  one  who  is 
unable  to ;  live  at  his  old  home  on  account  of  health 
does  not  lose  thereby  the  old  domicile.  , 

13.  Ha-ving  more  than  one  home — ^Difficulty  as  to 
boundary,  lines.— If  one  has  two  homes,  the  one  ac- 
quired first  will. in  doubtful  cases  usually  take  prece- 
dence. In  Oilman  v.  Gilman,®  the  court  said:  "If 
any  general  rule  can  be  applied  to  such  cases,  we 
think  it  is  thi^:  the  domicile  of  origin  or  the  previous 
domicile  shall  prevail.  *  *  *  if  the  merchant 
was  originally  from  the  country  and  he  keeps  tip 
his  household  establishment  there,  his  residehce  in 
the  city  will  be  likely  to  have  the  characteristics  of 
a  temporary  abode.  While,  if  his  original  domicile 
was  in  the  pity,  and  he  purchases  or  builds  a  country 
house  for  a,  place  of  summer  resort,  he  will  not  be 
likely  to  establish  any  permanent  relations  with  the 
people  or  the  institutions  of  the  town  in  which  it  is 
located."    :. 

It  frequently  happens  that  a  town,  county  or  state 
boundary, line  will  run  through  the  house  in  which 
one  is  domiciled.  Since  he  considers  the  whole  house 
as  his  homCj  any  rule  of  determining  on  which  side 
of  the  boundary  line  his  domicile  is,  must  necessarily 
be  artificial.  If  the  bulk  of  the  house  is  on  one  side 
the  case  is  comparatively  easy;  but  if  it  is  about 
equally  divided,  resort  must  be  had  to  some  other 

»  52  Me.  165,  Leading  Illtjstrative  Cases. 
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method  of  solution.  In  Abington  v.  North  Bridge- 
water,"  it  was  suggested  that  in  such  a  case  the 
place  where  the  occupant  habitually  slept  would  be 
decisive.  It  might  be  urged  that  since  actual  resi- 
dence with  intent  to  make  the  place  one's  home  cre- 
ates a  domicile,  a  domicile  would  be  created  the  first 
time  the  occupant  entered  the  house  with  intent  to 
remain  there,  and  that  the  first  place  of  ^ntry  is  the 
domicile.  Another  fact  which  might  have  some  bear- 
ing on  the  decision  is  the  place  where  the  occupant 
has  been  in  the  habit  of  paying  personal  taxes. 

14.  Change  of  domicile  by  others. — The  domicile 
of  the  minor  child  follows  that  of  the  parents  and 
domicile  of  the  wife  follows  that  of  the  husband. 
In  Lamar  v.  Micou,^^  Mr.  Justice  Gray  said:  "An 
infant  cannot  change  his  own  domicile.  As  infants 
have  the  domicile  of  their  father,  he  may  change 
their  domicile  by  changing  his  own;  and  after  his 
death  the  mother,  while  she  remains  a  widow,  may 
likewise,  by  changing  her  domicile,  change  the  domi- 
cile of  the  infants;  the  domicile  of  the  children,  in 
either  case,  following  the  independent  domicile  of 
their  parent.  *  *  *  But  when  the  widow,  by 
marrying  again,  acquires  the  domicUe  of  a  second 
husband,  she  does  not,  by  taking  her  children  by  the 
first  husband  to  live  with  her  there,  make  the  domi- 
cile which  she  derives  from  the  second  husband,  their 
domicile;  and  they  retain  the  dpmicilie  which  they 
had,  before  her  second  marriage,  acquired  from  her 
or  from  their  father." 


10  23  Pick.  170  (Mass.). 
11 112  U.  S.  452. 
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If  an  orphan  has  a  guardian,  the  guardian  can 
change  the  orphan's  domicile  within  the  state  in 
which  the  guardian  is  appointed.  If  the  orphan  has 
no  guardian  there  would  seem  to  be  no  good  reason 
why  he  should  not  be  able  to  change  his  domicile 
just  as  if  he  were  of  full  age;  but  this  can  hardly 
be  said  to  be  well  settled. 

15.  Domicile  for  divorce — Change  of  domicile  by 
agent. — The  domicile  of  the  wife  follows  that  of  the 
husband,  but  if  the  husband  has  given  the  wife  cause 
for  divorce  and  then  changes  his  domicile,  the  rule 
in  the  United  States  seems  to  be  that  she  may  retain 
the  old  domicile  for  the  sake  of  suing  for  divorce  and 
perhaps  she  may  acquire  a  new  one  for  that  purpose 
if  she  prefers.  Such  s.  rule  is  necessary  to  protect 
the  wife  who  would  otherwise  be  under  the  necessity 
of  following  the  husband  in  order  to  get^a  divorce, 
suit  for  divorce  being  entertainable  only  at  the  domi- 
cile of  one  of  the  parties. 

Generally  speaking,  in  order  to  change  one's  domi- 
cile he  must  be  present  in  person,  though  it  is  not 
necessary  that  he  shall  have  slept  in  the  house  in 
which  domicile  is  claimed;  one  cannot  change  a  domi- 
cile by  agent.  To  this  rule  there  seems  to  be  only 
one  exception.  A  wife  may,  with  the  consent  of  the 
husband,  change  the  husband's  domicile.  In  Bangs 
V.  Brewster,'^  the  court  said:  "The  plaintiff  was  a 
shipmaster,  most  of  whose  time  was  spent  at  sea. 
He  went  to  sea  in  November,  1867,  taking  his  wife 
with  him,  and  in  December,  1868,  he  sent  his  wife 
to  Orleans,  and  she  arrived  there  in  February,  1869. 

12  111  Mass.  382,  Leading  Illusteattve  Cases. 
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He  did  not  arrive  until  July,  1869,  so  that  he  was  not 
personally  present  in  Orleans. on  May  1,  1869.  T^ie 
special  findings  of  the  jury  settle  conclusively  that 
when  he  went  to  sea  in  November,  1867,  he  had  the 
definite  intent  to  make  Orleans  his  home,  and  that 
in  December,  1868,  he  sent  his  wife  to  Orleans  in 
pursuance  of  that  intent.  We  think  that  the  jury 
were  justified  in.  finding  that  his  domicile  was  in 
Orleans  on  the  first  of  May.  By  sending  his  wife 
to  Orleans  with  the  intent  to  make  it  his  home,  he 
thereby  made  it  his  domicile.  The  fact  of  removal 
and  the  intent  concurred.  Although  he  was  not  per- 
sonally present,  he  established  his  home  there. from 
the  time  of  his  wife's  arrival." 

16.  Jurisdiction  based  on  domicile. — ^If  one  has 
his  domicile  within  a  state  he  is  subject  to  the  juris- 
diction of  its  courts;  in  such  a  case  if  he  has  a  resi- 
dence in  the  state,  service  of  process  by  leaving  it 
at  that  residence  is  enough,  even  though  he  be  absent 
from  the  state  at  the  time.  If,  although  domiciled 
within  a  state,  he  has  no  place  of  residence  there, 
then  service  of  process  by  leaving  it  at  his  last  place 
of  residence  within  the  state  is  probably  sufficient, 
and  a  personal  judgment  based  on  such  service  is 
valid. 

^  In  Henderson  v.  Staniford,''  the  defendant  had, 
in  the  year  1849,  gone  from  Massachusetts  to  Cali- 
fornia and  acquired  a  domicile  there.  In  1867  he 
returned  to  Massachusetts,  but  without  intent  to 
change  his  domicile.  Suit  was  then  brought  against 
him  in  the  California  court  and  judgment  rendered 

13  105  Mass.  504,  Leading  Illustbative  Cases. 
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on  default.  It  was  held  that  the  judgment  was  valid, 
though  he  was  not  personally  served  with  process 
due  to  his  absence  from  the  state. 

17.  Effect  of  writ  of  error  or  appeal  on  jurisdic- 
tion.— ^If  a  court  once  acquires  jurisdiction  over  a 
person  in  any  of  the  ways  just  discussed,  such  juris- 
diction continues  until  the  case  is  finally  disposed  of. 
Hence  if  X  gets  a  judgment  against  Y  in  an  Ohio 
court  and  X  then  Removes  to  Tennessee  and  Y  takes 
a  writ  of  error  to  a  higher  court  in  Ohio,  it  is  not 
necessary  that  X  be  served  with  process.  Even  if  ^ 
he  had  never  been  a  citizen  of  Ohio,  bringing  suit  in 
an  Ohio  coiu-t  subjected  him  to  the  jurisdiction  of 
that  court  and  that  jurisdiction  continues  until  the 
litigation  is  over.  Any  other  rule  would  be  very 
hard  on  Y.  As  the  court  put  it  in  Fitzsimmons  v. 
Johnson,^*  ''This  rule  commends  itself  to  all  men 
for  its  wisdom  and  justice.  If  it  did  not  prevail,  a 
man  having  an  unjust  judgment  in  a  subordinate 
court  might,  by  removal  from  that  state,  cut  off, 
absolutely,  the  right  of  the  adverse  party  to  a  hearing 
in  the  appellate  court  on  writ  of  error;  and,  haying 
done  so,  he  might  then  enforce  his  unjust  judgment. 
The  adverse  party  would  be  powerless  in  such  a  case. 
He  could  get  relief  neither  in  the  courts  of  the  state 
in  which  the  judgment  was  rendered,  nor  in  those  of 
the  state  to  which  the  other  party  had  removed;  for, 
in  the  former  jurisdiction,  the  judgment  would  be 
conclusive  on  him,  and  if  he  should  go  to  the  latter 
to  relitigate  his  rights,  he  would  be  met  and  defeated 
by  the  previous  adjudication  of  the  same  rights." 

i«  90  Tenn.  416. 

16 


JURISDICTION  17 

B.    Jurisdiction  Over  Property. 

18.  Extent  of  jurisdiction— Extent  of  exercise  of 
jurisdiction. — The  jurisdiction  of  a  country  covers 
all  property  whether  immovable  or  movable  within 
its  boundaries.  The  territory  covers  not  only  all  its 
land  but  adjacent  portions  of  water,  such  as  small 
bays  and  inlets;  and  by  general  international  agree- 
ment, the  jurisdiction  also  extends  over  the  ocean  to 
the  extent  of  three  miles  from  shore. 

If  disputes  arise  involving  rights  in  land  within 
a  country,  the  courts  of  that  country  will  always 
exercise  their  jurisdiction.  But  in  the  case  of  con- 
troversy as  to  movable  property  a  court  may  refuse 
to  entertain  this  suit;  that  is,  to  exercise  its  juris- 
diction. For  example,  a  merchant  vessel,  while  in 
port,  is  subject  to  the  jurisdiction  of  the  com-ts  of 
that  country,  but  if  the  controversy  in  regard  to  the 
vessel  is  between  subjects  of  another  country,  the 
com-t  may,  in  its  discretion,  refuse  to  try  the  case. 

19.  Determining  rights  in  property  against  all  the 
world. — ^Actions  to  obtain  possession  of  property  or 
to  determine  questions  of  title  to  property  not  only 
may  but  must  be  brought  in  the  courts  of  the  coun- 
try where  the  property  is;  this  applies'  to  both  mova- 
ble and  immovable  property.  For  example,  if  one 
wished  to  obtain  possession  of  land  in  New  Jersey 
he  must  bring  his  action  of  ejectment  in  a  New  Jer- 
sey court  in  order  to  get  relief;  because  only  a  New 
Jersey  court  could  put  him  in»  possession.  So  if  he 
wished  to  obtain  possession  of  chattels  situated  in 
New  Jersey  he  must  bring  his  action  of  detinue  or 
replevin  in  the  courts  of  that  state. 
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Actions  of  ejectment,  detinue  and  replevin  are 
brought  against  a  specific  individual  or  individuals 
and  the, judgment  binds  only  them  and  the  persons 
who  claim  through  them.  Thus  if  A  brings  eject- 
ment against  B  in  the  New  Jersey  court  for  a  piece 
of  New  Jersey  land  and  wins,  this  is  binding  only 
on  B  and  those  who  may  claim  under  him,  namely; 
his  heirs  and  assigns.  It  would  not  prevent  X,  a 
stranger,  from  suing  A  in  ejectment  and  showing 
that  he  (X)  had  a  better  -right  to  the  land  than  A 
and  get  judgment  against  him  for  the  land.  Such  a 
judgment  in  turn  would  bind  only  the  parties  and 
those  claiming  through  them. 

In  certain  cases,  however,  it  is  possible  to  bring 
suit  against  every  one  claiming  interest  in  the  prop- 
erty and  thus  settle  the  rights  as  against  the  whole 
world.  In  such  a  case  the  basis  of  the  court's  juris- 
diction being  the  property  within  its  control,  it  is 
not  necessary  to  serve  those  interested  with  per- 
sonal process;  part  or  all  of  the  defendants  may  be 
non-residents  and  beyond  the  reach  of  process  be- 
cause beyond  the  reach  of  the  arm  of  the  court.  All 
that  is  essential  is  that  the  proceedings  be  sufficiently 
advertised  so  that  those  who  claim  an  interest  in  the 
property  may  come  in  and  assert  their  claim.  The 
.most  common  proceeding  of  this  sort  is  a  libel  in 
admiralty  brought  against  all  who  may  be  inter- 
ested in  a  ship,  for  example,  for  damage  caused  to 
another  ship  by  collision.  Notification  of  such  pro- 
ceedings is  usually  given  by  affixing  a  printed  notice 
for  a  reasonable  length  of  time  to  some  part  of  the 
ship  itself. 
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I 

Proceedings  to  determine  absolutely  and  finally  the 
title  to  land  are  not  uncommon  and  statutes  author- 
izing such  proceedings  have  been  helft  constitu- 
tional. The  advantage  of  being  able  to  bring  such 
proceedings  is  obvious.  In  Arndt  v.  Griggs,^^  the 
court  said:  "The  state  has  control  over  property 
within  its  limits;  and  the  condition  of  ownership  of 
real  estate  therein,  whether  the  owner  be  a  stranger 
or  a  citizen,  is  subject  to  its  rules  concerning  the 
holding,  the  transfer,  the  liabilities  and  obligations, 
private  or  public,  and  the  modes  of  establishing  title 
thereto.  It  cannot  bring  the  person  of  a  non-resi- 
dent within  its  borders — ^but  it  may  determine  the 
extent  of  his  title  to  real  estate  within  its  limits; 
and  for  the  purpose  of  such  determination  may  pro- 
vide any  reasonable  methods  of  imparting  notice. 
The  well-being  of  every  community  requires  that  the 
title  of  real  estate  shall  be  secure,  and  that  there  be 
convenient  and  certain  methods  of  determining  any 
unsettled  questions  respecting  it." 

The  state  might  authorize  similar  proceedings  in 
regard  to  ordinary  chattels,  but  it  is  believed  that 
no  state  has  done  so. 

20.  Foreign  attachment. — Suppose  that  X  of 
Indianapolis  owes  A  in  Chicago  $1,000.  As  long  as 
X  remains  in  Indianapolis,  A  will  be  unable  to  get 
a  personal  judgment  against  him  unless  A  sues  in 
the  Indianapolis  court,  where  process  can  be  served 
on  X.  If,  however,  X  owns  land  or  chattels  in  Chi- 
cago, he  may  have  such  property  applied  to  the  pay- 
ment of  his  claim.    Such  a  proceeding  is  called  a 

15  134  U.  S.  316. 
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foreign  attachment  proceeding.  The  jmisdiction  of 
the  court  is  based  upon  the  property  being  within 
the  control  of  the  court.  Suit  must  be  begun,  then, 
by  attaching  the  property,  and  the  proceeding  must 
be  carried  on  in  a  reasonably  public  manner  so  that 
X  may  find  out  about  it  and  have  some  one  look  after 
his  interest  therein.  Since  the  jurisdiction  of  the 
court  depends  upon  the  control  of  the  property  the 
attachment  must  take  place  at  the  beginning  of  the 
suit,  and  not  at  the  end.^®' 

Notice  of  such  proceedings  would  usually  be  made 
by  publication  in  a  newspaper  of  general  circula- 
tion in  Chicago  and  the  sending  of  such  notice  by 
mail  to  X's  last  known  place  of  residence  in  Indian- 
apolis. 

Conceivably  a  statute  might  authorize  the  suit  to 
be  brought  not  only  against  X  but  against  all  who 
claim  any  right  in  the  property;  but  the  existing 
statutes  allowing  foreign  attachments  provide  only 
for  a  suit  against  X,  so  that  if  the  property  turned 
out  to  be  the  property  of  Y  the  judgment  would  not 
be  binding  upon  Y. 

Furthermore,  although  the  judgment  is  binding  on 
X  to  the  extent  of  his  interest  in  the  property,  yet 
since  the  jurisdiction  is  based  on  the  property  and 
not  on  the  person  of  X,  there  can  be  no  personal 
judgment;  hence,  if  the  property  brings  only  $800 
at  the  execution  sale,  A  cannot  get  a  personal  judg- 
ment for  the  other  $200  against  X;  he  will  either 
have  to  attach  other  property  and  litigate  the  ques- 
tion again,  or  else  sue  in  an  Indianapolis  court  where 

i«  Pennoyer  y.  Neflf,  95  TJ.  S.  714. 
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he  can  get  personal  service  and  relitigate  the  matter 
there. 

21.  Gramishment. — Let  us  suppose  that  instead 
of  X  owning  some  tangible  property  in  Chicago,  M 
of  Chicago  owed  him  $800.  Is  there  any  way  in 
which  A,  by  a  proceeding  in  a  Chicago  court,  can 
compel  M  to  pay  the  $800  to  A  instead  of  to  X  and 
thus  get  part  payment  on  his  claim'?  If  so,  what  is 
the  basis  of  jurisdiction? 

It  is  rather  difficult  to  say  that  X  in  such  a  case 
owns  any  property  in  Illinois.  But  it  is  generally 
held  that  proceedings  similar  to  attachment  proceed- 
ings may  be  authorized  by  statute,  suit  being  started 
by  notification  to'M  not  to  pay  X.  Such  a  notifica- 
tion is  considered  to  give  the  court  jurisdiction  just 
as  attachment  of  the  tangible  property  did  in  the 
preceding  section.  Such  proceedings  are  called  gar- 
nishment proceedings  or  trustee  process.  Here,  as 
in  the  attachment  proceedings,  a  personal  judgment 
cannot  be  recovered  and  for  the  same  reasons. 

Suppose,  however,  that  A's  claim  against  X  is  not 
a  valid  one;  but  A  gets  judgment  in  his  garnishment 
proceedings  and  M  pays  him  the  $800  according  to 
the  court's  order.  Is  it  open  to  X  to  show  that  A's 
claim  was  not  valid  and  to  compel  M  to  pay  a  second 
time  to  him?  The  United  States  Supreme  Court  in 
Chicago,  Eock  Island  and  Pacific  R.  R.  v.  Sturm,^'' 
held  that  M  was  protected  against  such  possible 
double  recovery.  The  practical  result  of  this  is  that 
X  must  not  only  look  after  his  tangible  property  in 
other  states  in  case  of  foreign  attachments  but  also 

1'  174  U.  S.  710, 
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he  must  look  after  Ms  intangible  property  in  the 
shape  of  claims  owing  him  by  foreign  debtors;  if 
his  debtor  is  being  gamisheed  on  a  false  claim,  he 
must  contest  the  claim  in  »the  garnishment  proceed- 
ing if  he  wishes  to  show  that  it  is  invalid. 

C.    Taxation. 

22.  Taxation  of  movable  property. — ^The  rule  as 
to  taxation  of  immovables,  that  is,  land,  is  quite  sim- 
ple. It  is  taxable  where  it  is  located, — or,  as  it  is 
usually  expressed,  at  its  situs  (place) — and  nowhere 
else.    The  domicile  of  the  owner  is  immaterial. 

As  to  taxation  of  movable  property,  there  have 
been  two  theories  as  to  the  place  where  it  is  taxable. 
The  old  common  law  view  was  that  aU  movables  are 
taxable  at  the  domicile  of  the  owner,  no  matter  where 
the  movables  were.  This  theory  probably  originated 
at  a  time  when  chattels  were  not  often  separated 
from  the  owner;  but  to  say  at  the  present  time  that 
the  situs  of  movables  is  at  the  domicile  of  the  owner 
is  to  state  a  fiction.  The  other 'more  modem  and 
more  logical  view  is  that  movables,  like  land,  should 
be  taxed  only  where  they  are  actually  located.  It  is 
obvious  that  if  one  state  adopts  one  theory  and  an- 
other state  adopts  the  other  theory,  some  movable 
property  will  be  taxed  twice  and  some  not  at  all. 
Suppose  that  New  York  taxes  movables  at  their 
actual  situs  while  New  Jersey  goes  on  the  theory  of 
taxation  at  the  owner's  domicile.  A,  domiciled  in 
New  York,  owns  movables  in  New  Jersey;  B.  domi- 
ciled in  New  Jersey,  owns  movables  in  New  York. 
A's  chattels  would  escape  taxation,  while  B's  chat- 
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tels  would  be  taxed  in  both  states.  The  tendency 
in  this  country  is  to  adopt  the  second  view.  In  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania,^*  the  court 
said:  "The  old  rule,  expressed  in  the  maxim  mohilia 
sequuntur  personam  (movables  foUow  the  person), 
by  which  personal  property  was  regarded  as  subject 
to  the  law  of  the  owner's  domicile,  grew  up  in  the 
Middle  Ages  .when  movable  property  consisted 
chiefly  of  gold  and  jewels,  which  could  be  easily  car- 
ried by  the  owner  from  place  to  place,  or  secreted  in 
spots  known  only  to  himself.  In  modem  times,  since 
the  great  increase  in  amount  and  variety  of  personal 
property  not  immediately  connected  with  the  per- 
son of  the  owner,  that  rule  has  yielded  more  and 
more  to  the  lex  situs,  the  law  of  the  place  where  the 
property  is  kept  and  used." 

23.  Movables  en  route  on  taxing  day. — Taxation 
is  compensation  charged  by  the  state  for  protection 
furnished  to  property;  hence  if  a  chattel  is  in  a  state 
even  for  only  a  week  or  a  day  it  might  be  charged 
for  a  week  or  a  day's  protection.  But  as  a  prac- 
tical matter,  taxes  are  imposed  only  for  a  year,  and 
a  certain  day  in  the  year  is  picked  out  as  taxing  day. 
What  property  is  taxable  on  that  day?  Such  prop- 
erty as  is  seeking  protection  for  the  coming  year; 
if  it  is  seeking  protection  for  the  coming  year,  and 
is  taxed,  the  fact  that  the  property  is  unexpectedly 
removed  out  of  the  state  the  next  week  does  not 
entitle  the  owner  to  any  rebate. 

If,  however,  the  property  is  only  temporarily  in 
the  jurisdiction;  for  example,  if  it  is  passing  through 

18 141  U.  S;  18. 
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on  a  railroad  train  and  merely  happens  to  be  there 
on  taxing  day,  it  is  not  legally  taxable  there  accord- 
ing to  the  law  in  this  country;  it  would  not  be  con- 
sidered due  process  of  law. 

In  Pullman's  Palace  Car  Co.  v.  Pennsylvania,"  the 
state  of  Pennsylvania  levied  a  tax  on  Pullman  cars 
running  through  the  state,  the  amount  of  the  tax 
being  based  on  the  pi^oportion  of  miles  of  road  within 
the  state  to  the  entire  line;  that  is,  suppose  the 
entire  line  was  800  miles  long,  half  of  which  was  in 
Pennsylvania,  and  half  in  Ohio,  and  two  hundred 
cars  were  continually  running  over  the  whole  road; 
in  such  a  case  it  would  be  fair  to  infer  that  100  cars 
would  be  in  Pennsylvania  all  the  time,  but  not  the 
same  100.  The  United  States  Supreme  Court  held 
that  it  was  proper  to  tax  the  company  on  100  cars, 
saying:  "The  state,  having  the  right  for  the  pur- 
poses of  taxation,  to  tax  any  personal  property 
within  its  jurisdiction,  could  tax  the  specific  cars 
which  at  a  given  moment  were  within  its  borders. 
The  route  over  which  the  cars  travel  extending  be- 
yond the  limit  of  the  state,  particular  cars  may  not 
remain  within  the  state ;  but  the  company  has  at  all 
times  substantially  the  same  hxmiber  of  cars  within 
the  state,  and  continuously  and  constantly  uses  there 
a  portion  of  its  property  and  it  is  distinctly  found, 
as  matter  of  fact,  that  the  company  continuously, 
throughout  the  period  for  which  these  taxes  were 
levied,  carried  on  business  in  Pennsylvania,  and  had 
about  100  cars  within  the  state.  *  *  *  The 
method  of  assessment  adopted  was  equitable  and 

i»  141  U.  8.  18. 
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just;  and  if  it  were  adopted  by  all  the  states  through 
which  these  cars  ran,  the  company  would  be  assessed 
upon  the  whole  value  of  its  capital  stock  and  no 
more." 

24.  Taxation  of  choses  in  action. — Suppose  B  of 
Kentucky  owes  A  of  Missouri  $500.  Although,  as 
we  saw,^**  that  for  purposes  of  garnishment  A 's  rights 
are  treated  just  as  if  he  had  tangible  property  in 
Kentucky,  yet  for  purposes  of  taxation,  it  is  gen- 
erally held  that  he  is  not  taxable  in  Kentucky.  Is 
he  taxable  in  Missouri,  and  if  so,  what  sort  of  tax 
is  it?  It  "is  generally  held  that  he  is  taxable  in 
Missoiui;  but  it  is  very  difficult  to  say  that  there  is 
any  property  there.  The  old  theory  was  that  intan- 
gible property,  like  movables,  was  taxable  at  the 
domicile  of  the  owner  because  the  situs  was  there. 
This,  as  we  have  seen,  is  a  mere  fiction.  It  is  perhaps 
more  satisfactory  to  regard  the  Missouri  tax  on  A 
not  as  a  property  tax  at  all  but  as  a  tax  on  A's  per- 
son; a  chose  in  action  is  a  power  over  property  rather 
than  property  itself,  and  A  is  taxed  according  to 
the  amount  of  power  he  has. 

Suppose,  however,  that  A  took  B's  note  for  $500 
and  has  left  it  with  his  agent  in  Cincinnati.  The 
modern  tendency  is  to  consider  bank  bills,  municipal 
bonds,  notes  and  mortgages  as  tangible  property,  and 
taxable  if  left  permanently  within  the  state,  irre- 
spective of  the  domicile  of  the  owner.  If  Ohio  taxes 
on  this  theory,  she  may  tax  the  note  at  Cincinnati. 
In  New  Orleans  v.  Stemple^^  the  court  said:    "If  we 


20  See  §  21. 
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look  to  the  decisions  of  other  states,  we  find  the  fre- 
quent ruling  that  when  indebtedness  has  taken  a 
concrete  form,  and  become  evidenced  by  a  note,  bill, 
mortgage,  or  other  written  instrument,  and  that  writ- 
ten instrument  evidencing  the  indebtedness  is  left 
within  the  state  in  the  hands  of  an  agent  of  the  non- 
resident owner,  to  be  by  him  used  for  the  purposes  of 
collection  and  deposit,  or  reinvestment  within  the 
state,  its  taxable  situs  is  within  the  state." 

Here,  again,  there  is  possibility  of  double  taxation 
by  Missouri  and  Ohio.  This  shows  how  desirable  it 
is  that  there  should  be  uniform  rules  in  the  various 
states  on  the  subject  of  taxation. 

D.    Jurisdiction  for  Divorce. 

25.  Jurisdiction  based  on  domicile,  not  on  the  per- 
son.— Marriage  is  frequently  spoken  of  as  a  civil  con- 
tract. This  is  true  in  the  sense  that  there  can  be  no 
valid  marriage  without  an  agreement  between  the 
parties.  But  the  relation  entered  into  is  of  a  more 
permanent  character  than  an  ordinary  contract,  and 
cannot  be  dissolved  at  the  will  of  the  parties.  Be- 
cause of  this,  ndarriage  is  said  to  be  a  status,  and 
jurisdiction  to  dissolve  the  marriage  is  based  upon 
control  of  this  status.  Although  the  status  of  mar- 
riage is  intangible,  it  is  considered  by  the  law  as  be- 
ing located  at  the  domicile  of  the  married  couple,  and 
only  a  court  of  that  domicile  may  properly  entertain 
suit  for  divorce. 

Eesidence  without  domicile  is  immaterial,  and  so 
is  personal  service  of  process.  Thus,  if  H  and  W  are 
domiciled  in  Nebraska  and  H  wishes  to  bring  suit 
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for  divorce,  it  would  not  be  proper  to  bring  suit  in 
the  Kansas  court  even  though  W  were  there  served 
with  personal  process,  or  even  though  she  submitted 
to  the  jurisdiction. 

26.  Divided  domicile. — It  H  brings  a  suit  for 
divorce,  the  case  is  comparatively  simple,  because 
the  domicile  of  the  wife  nonnally  follows  that  of  the 
husband.  But  if  W  is  the  one  bringing  suit  it  is  clear 
that  to  allow  H,  after  giving  cause  for  divorce,  to 
change  the  domicile  of  the  wife  by  changing  Ms  own, 
would  subject  her  to  gfeat  hardship  and  often  to  de- 
nial to  any  relief  whatever,  because  he  might  change 
his  domicile  to  a  state  where  the  act  comjjlained  of 
by  the  wife  is  not  recognized  as  ground  for  divorce. 
To  meet  this  difficulty,  as  explained  in  §15,  the 
weight  of  authority  in  the  United  States  allows  the 
wife  to  have  a  separate  domicile  for  purposes  of 
divorce,  at  least  to  the  extent  of  retaining  the  old 
domicile  where  the  spouses  last  lived  together,  and 
perhaps  to  establish  a  new  domicile  for  the  purpose 
of  bringing  suit. 

Assume,  now,  that  the  parties  were  domiciled  in 
Nebraska;  "W  claims  that  H  committed  acts  giving 
cause  for  divorce;  then  H  removes  to  Minnesota  and 
establishes  a  new  domicile;  W  refuses  to  follow  and 
files  suit  for  divorce  in  a  Nebraska  court.  H  also 
files  a  suit  for  divorce  in  Minnesota,  alleging  deser- 
tion. It  seems  to  be  the  law  that  in  such  a  case  of 
divided  domicile  the  court  first  pronouncing  judg- 
ment of  divorce  would  be  entitled  to  precedence, 
because  a  divorce  necessarily  acts  on  both  par- 
ties and  dissolves  the  marriage  completely;  hence, 
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when  one  of  the  courts,  having  jurisdiction,  grants 
divorcQ,  there  is  no  status  whatever  left  as  a  basis 
of  jurisdiction  for  the  other  court.  In  New  "York  ^^ 
it  was  once  held  that  in  such  a  case  the  divorce  de- 
cree released  only  the  party  applying  for  the  divorce, 
and  not  the  other  party,  who  was  domiciled  in  an- 
other jurisdiction  and  who  was  not  served  with  proc- 
ess; but  this  was  later  overruled.^^ 


•'•'/' 


22  People  V.  Baker,  76  N.  Y.  78. 

23  Atherton  v.  Atherton,  181  U.  S.  155. 
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CHAPTER  m. 
CREATION  OF  PERSONAL  RIGHTS. 

27.  The  general  doctrine. — ^Assume,  now,  that  the 
court  has  decided  that  it  possesses  jurisdiction  of  the 
suit  instituted  by  the  plaintiff,  that  the  plaintiff  al- 
leges that  he  has  some  legal  right  which  arose  in  an- 
other state  or  country,  and  that  the  defendant  de- 
nies that  the  plaintiff  has  any  such  right.  How  is 
the  court  to  decide  whether  such  a  right  exists  ? 

The  general  eomnaon  law  doctrine  is  that,  since- 
the  organized  society  of  each  territory  has  complete 
control 'over  the  property  and  persons  therein,  it  may 
confer  rights  on  such  persons  as  it  sees  fit,  and  that 
those  rights  so  conferred  "will  be  recognized  and  en- 
forced elsewhere.  The  subject  of  recognition  and 
enforcement  of  rights  wUl  be  discussed  in  later  chap- 
ters. In  this  chapter  and  the  two  following  the  sub- 
ject of  creation  of  rights  will  be  considered. 

.  28.  Capacity  to  contract. — The  age  of  majority  of 
females  in  Ohio  is  eighteen,  in  Indiana,  twenty-one. 
X,  a  girl  of  twenty,  who  is  domiciled  in  Indiana,  en- 
ters into  a  contract  while  in  Ohio;  is  the  contract 
binding?  Since  the  act  was  done  in  territory  subject 
to  Ohio  law,  it  would  seem  that  the  Ohio  rule  would 
goyem,  and  hence  the  contract  would  be  binding  on 
X,  though  X  would  not  have  been  bound  if  she  had 
made  such  an  agreement  in  Indiana.  Conversely,  if 
X  were  domiciled  in  Ohio  and  made  the  agreement 
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in  Indiana,  the  agreement  would  be  binding  upon 
her.  This  is  the  rule  in  the  United  States.  The  rule 
in  civil  law  countries,  such  as  France  and  Germany, 
seems  to  be  that  capacity  is  governed  by  the  law  of 
the  domicile;  and  the  law  of  England  has  been  some- 
what confused  by  the  English  judges  quoting  conti- 
nental decisions  with  approval. 

Conceivably,  the  law  of  Indiana  might  uphold  con- 
tracts made  in  its  territory  by  persons  who  had  ca- 
pacity according  to  the  law  of  their  domicile,  by  con- 
struing their  statute  making  girls  under  twenty-one 
incapable  as  applying  only  to  girls  domiciled  in  In- 
diana. Such,  however,  is  not  the  received  construc- 
tion, and,  in  the  absence  of  an  express  statutory  pro- 
vision, the  Indiana  rule  should  govern  as  to  aU  agree- 
ments made  in  Indiana,  irrespective  of  the  domicile 
of  the  parties. 

29.  Capacity  to  marry. — ^Assume  that  in  Califor- 
nia girls  under  sixteen  are  incapable  of  marrying, 
while  in  Nevada  any  girl  of  fourteen  is  given  legal 
capacity  for  that  purpose.  X,  a  girl  of  fifteen,  domi- 
ciled in  California,  marries  in  Nevada;  if  the  mar- 
riage is  otherwise  valid,  is  it  rendered  invalid  because 
X  was  domiciled  in  California? 

Since  marriage  is  a  status,  one  might  expect  that 
the  validity  of  the  marriage,  including  capacity, 
would  depend  upon  the  law  of  the  domicile;  and  such 
seems  to  be  the  law  in  continental  Europe.  Such  a 
rule  is  so  inconvenient  in  practice,  for  example, 
where  the  parties  have  different  domiciles,  that  the 
prevailing  view  in  common  law  countries  is  that  the 
law  of  the  place  of  celebration  governs.   Hence,  in  the 
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case  supposed,  the  marriage  would  be  valid  and 
would  be  everywhere  recognized  and  given  effect  to 
as  such. 

30.  Turkish  marriages— Indian  marriages. — Since 
a  marriage  valid  where  made  is  valid  everywhere,  it 
would  seem  to  follow  that  a  Turkish  marriage,  even 
if  polygamous,  would  be  valid  here,  because  valid  in 
Turkey.  Of  course,  if  the  Turk  attempted  to  bring 
more  than  one  wife  into  this  country,  he  wotdd  not 
be  allowed  to  live  with  more  than  one ;  but  such  ac- 
tion on  our  part  would  not  deny  the  validity  of  the 
marriage;  it  would  merely  deny  one  of  the  incidents 
of  the  marriage.  So  in  Wall  v.  Williamson**  the 
court  held  that  a  marriage  according  to  the  usages 
of  the  Choctaw  Indians,  between  members  of  that 
tribe,  was  valid,  though  the  Choctaw  law  allowed 
divorce  by  mutual  consent  and  allowed  a  plm-ality  of 
wives. 

31.  Divorce  with  provision  against  remarriage. — 
In  recent  years  it  has  become  quite  common  for  a 
court,  under  authority  given  by  statute,  in  granting 
a  divorce,  to  provide  that  one  or  both  of  the  parties 
shall  not  remarry  for  a  certain  time.  Such  a  provi- 
sion may  be  so  worded  that  the  divorce  does  not  be- 
come operative  until  a  certain  time  after  the  divorce 
decree  is  given;  in  such  a  case  the  parties  really  re- 
main married  until  that  time  has  elapsed,  and  neither 
of  them  can  marry  anywhere.  In  Warter  v.  Warter  *® 
the  court  said:  "The  marriage  in  question  in  this 
case  took  place  within  three  months  of  the  decree.   It 

2*  8  Ala.  48,  Leading  Illustrative  Cases. 

»» 15  Probate  Div.  152  (Eng.),  Leading  Illustrative  Cases. 
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was  contended  that,  as  this  marriage  was  celebrated 
in  England,  the  parties  were  freed  from  the  restraint 
imposed  by  the  Indian  Divorce  Act.  I  am  of  opin- 
ion that  that  is  not  the  case.  Mrs.  Tayloe  was  sub- 
ject to  the  Indian  law  of  divorce,  and  she  could  only 
contract  a  valid  second  marriage  by  showing  that 
the  incapacity  arising  from  her  previous  marriage 
had  been  effectually  removed  by  the  proceedings 
taken  under  that  law.  This  could  not  be  done,  as 
the  Indian  law,  unlike  our  own,  does  not  completely 
dissolve  the  marriage  until  the  lapse  of  a  specified 
time  after  the  decree.  This  is  an  integral  part  of  the 
proceedings  by  which  alone  both  the  parties  can  be 
released  from  their  incapacity  to  contract  a  fresh 
marriage."  ^ 

But  if  the  provision  operates  only  as  against  the 
guilty  party,  it  is  considered  to  be  in  the  nature  of  a 
penalty;  and,  since  penalties  are  not  enforceable  in 
countries  other  than  the  place  where  the  penalty  is 
imposed,  the  guilty  party  is  free  to  marry  outside 
the  state  in  spite  of  the  penalty.  In  Commonwealth 
V.  Lane  ^®  the  court  said :  ' '  The  provision  of  our  stat- 
utes forbidding  the  guilty  party  to  a  divorce  to  con- 
tract another  marriage  during  the  life  of  the  other 
party  without  leave  of  this  court,  on  pain  of  being 
adjudged  guilty  of  polygamy,  does  not  create  a  per- 
manent incapacity,  like  one  arising  from  consan- 
guinity or  affinity.  It  is  rather  in  the  nature  of  an 
imposition  of  a  penalty,  to  which  it  would  be  difficult 
to  give  any  extra-territorial  operation.  Upon  the 
principles  and  authorities  stated  in  the  earlier  part 

2B  113  Mass.  458. 

32 


CREATION  OP  PERSONAL  RIGHTS  33 

of  this  opinion,  it  certainly  cannot  invalidate  a  sub- 
sequent marriage  in  another  state  according  to  its 
laws,  at  least  without  proof  that  the  parties  went 
into  that  state  apd  were  married  there  with  the  in- 
tent to  evade  the  provisions  of  the  statutes  of  this 
commonwealth. ' ' 

32.  Attempts  to  evade  the  marriage  laws  of  the 
domicile. — ^In  the  case  just  quoted  from,  the  Massa- 
chusetts court  observed  that  if  the  defendant  had 
gone  into  another  state  to  marry  in  order  to  evade 
the  Massachusetts  law,  Massachusetts  would  not 
later  recognize  the  validity  of  the  marriage.  In  such 
a  case  the  marriage  would  be  good  everywhere  ex- 
cept in  Massachusetts,  the  state  which  imposed  the 
penalty. 

A  similar  kind  of  case  arose  in  Kinney  v.  Common- 
wealth.^^ A  statute  in  Virginia  prohibited  the  inter- 
marriage of  whites  and  negroes;  there  was  no  such 
prohibition  in  the  District  of  Columbia.  The  defend- 
ant, a  negro,  and  M,  a  white  woman,  both  domiciled 
in  Virginia,  went  to  the  District  of  Columbia,  were 
married  there,  and  in  ten  days  returned  to  Virginia. 
It  was  held  that,  since  the  parties  had  gone  into  the 
District  of  Columbia  in  order  to  evade  the  law  of 
'  Virginia,  the  Virginia  court  was  not  bound  to  recog- 
nize the  validity  of  the  marriage,  and  that  the  con- 
viction of  the  defendant  for  lewd  cohabitation  should 
be  affirmed.  Such  a  marriage  being  abhorrent  to  the 
better  element  in  both  races,  the  decision  seems  thor- 
oughly sound.  In  its  opinion  the  court  said:  "The 
purity  of  public  morals,  the  moral  and  physical  de- 

27  30  Gratton  858  (Va.). 
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velopment  of  both  races,  and  the  highest  advance- 
ment of  our  cherished  Southern  civilization,  under 
which  two  distinct  races  are  to  work  out  and  accom- 
plish the  destiny  to  which  the  Almighty  has  assigned 
them  on  this  continent — aU  require  that  they  should 
be  kept  distinct  and  separate  and  that  connections 
and  alliances  so  unnatural  that  Grod  and  Nature  seem 
to  forbid  them,  should  be  prohibited  by  positive  law 
and  be  subject  to  no  evasion." 

The  House  of  Lords  made  a  similar  decision  in  a 
case  where  an  Englishman  and  his  deceased  wife's 
sister,  also  domiciled  in  England,  were  married  while 
on  a  visit  to  Denmark;  since  such  a  marriage  is  not' 
considered  reprehensible  in  all  civilized  coimtries,  the 
decision  has  been  much  criticized.^*  The  case  has 
lost  much  of  its  practical  significance  since  the  pro- 
hibition against  such  marriages  has  been  abolished 
by  Act  of  Parliament. 

33.  Marriage  on  the  high  seas. — ^Every  ship  car- 
ries with  it  the  law  of  her  port  of  registry.  Hence, 
if  the  marriage  is  celebrated  in  a  vessel  upon  the 
high  seas  according  to  the  law  of  the  vessel's  home 
port,  the  marriage  is  valid. 

If,  however,  the  ceremony  is  performed  on  the  high 
seas,  that  is,  more  than  three  miles  from  shore,  in  a 
boat  so  small  as  to  have  no  port  of  registry,  and  hav- 
ing no  separate  organized  community  on  board,  it 
would  seem  that  there  is  no  marriage,  because  there 
is  no  law  to  create  any  marital  status.  In  Norman  v. 
Norman  "^  the  court  said :    "We  think  it  results  from 

28  Brook  V.  Brook,  9  H.  of  L.  Gas.  193  (Eng.). 

29  121  Gal.  620. 
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considerations  of  reason  and  principle  that  unless 
it  appears  that  this  marriage  was  consununated  un- 
der some  recognized  law,  the  courts  of  this  state 
should  not  declare  it  valid;  and  we  think  that  the 
burden  is  on  the  appellant  to  show  such  a  law,  failing 
in  which  his  suit  must  fail." 

It  has  been  held  in  England,  however,  that  a  mar- 
riage ceremony  between  two  of  her  subjects  accord- 
ing to  the  law  of  their  domicile  is  valid;  there  is 
much  to  be  said  for  such  a  rule  on  the  ground,  of 
convenience,  even  though  it  is  difficult  to  support  as 
a  matter  of  legal  theory. 

34.  Legitimacy. — One  who  is  bom  illegitimate 
may  later  be  made  legitimate  by  statute,  or,  in  some 
jurisdictions,  by  intermarriage  between  the  parents. 
Since  status  is  thereby  being  created,  it  would  seem 
that  the  only  state  that  could  make  the  child  legitimate 
as  to  his  father  would  be  the  state  of  the  father's 
domicile;  if  the  state  of  the  father's  domicile  takes 
such  a  step,  it  would  seem  that  he  would  be  the  legit- 
imate child  of  the  mother  as  well,  assent  on  the  part 
of  the  state  of  the  mother's  domicile  being  presumed. 
But  there  seems  to  be  no  reason  why  the  state  of  the 
mother's  domicile  may  not  pass  a  statute  making  the 
child  the  legitimate  child  of  the  mother  if  the  state 
of  the  father's  domicile  takes  no  action. 

In  some  countries  the  subsequent  intermarriage  of 
the  parents  has  the  effect  of  making  the  child  legit- 
imate. In  order  for  the  marriage  to  have  such  an 
effect,  it  would  seem  to  be  necessary  that  such  effect 
be  given  it  by  the  law  of  the  domicile  of  the  party 
to  whom  the  relation  of  legitimate  child  is  claimed. 
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In  In  re  Grrove^"  A,  a  Swiss,  came  to  England,  ac- 
quired a  domicile,  had  illegitimate  children  by  X,  a 
Swiss  woman,  and  later  married  her.  By  Swiss  law 
subsequent  marriage  legitimized  the  children;  by 
English  law  there  was  no  such  legitimation.  The 
court  held  that  the  English  rule  should  apply,  be- 
cause A  had  an  English  domicile  at  the  time  of  mar- 
riage, and,  therefore,  the  children  were  not  the  legit- 
imate children  of  A.  There  seems  to  be  no  good  rea- 
son, however,  why  Switzerland  might  not  consider 
the  children  to  be  legitimated  by  the  marriage  so  far 
as  their  relation  to  their  mother  was  concerned. 

35.  Adoption. — ^Legitimation  is  the  validating  of 
a  previously  existing  natiu-al  relation.  Hence,  if 
legitimation  takes  place  by  the  proper  law,  the  chil- 
dren have  all  the  rights  of  legitimate  children  every- 
where. Adoption,  on  the  other  hand,  is  the  creation 
of  a  relationship  where  there  may  have  been  no  pre- 
vious natural  relationship  and  the  children  do  not 
stand  upon  the  same  basis,  necessarily,  as  legitimate 
children. 

A,  living  in  Georgia,  wishes  to  adopt  X,  who  lives 
in  North  Carolina;  logically,  both  laws  should  be 
complied  with,  because  both  states  are  interested; 
but  as  a  practical  matter  it  is  usually  sufficient  to 
comply  with  the  law  of  A's  domicile — at  least,  if  the 
law  of  X's  domicile  allows  adoption  in  some  form. 
If  X  has  been  adopted  by  compliance  with  the  proper 
law,  his  status  as  adopted  child  should  be  everywhere 
recognized;  but,  of  course,  it  cannot  be  given  effect  to 
in  those  states  which  have  no  provision  for  adoption. 

30  40  Ch.  Div.  216  (Eng.). 
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CHAPTEE  IV. 

CREATION  OF  PROPERTY  RIGHTS  AND  INHERITANCE. 
A.    Property  Rights. 

36.  Realty  and  personalty — ^Immovables  and  mov- 
ables.— ^The  common  law  classification  of  property  is 
into  realty  and  personalty,  the  latter  including  lease- 
hold interests  in  land.  This  classification  is  the  re- 
sult of  historical  accident,  is  illogical,  and  does  not 
obtain  in  civil  law  countries.  The  classification 
which  prevails  in  conflict  of  laws  is:  immovables, 
including  leaseholds  as  well  as  other  interests  in 
land,  and  movables.  It  is  open  to  any  state  to  change 
this  classification  as  tO  property  within  its  control; 
thus,  Louisiana  by  statute  declared  slaves  to  be  im- 
movable. It  was  held,  however,  that  this  merely  had 
the  effect  of  saying  how  slaves  should  be  treated 
while  in  Louisiana,  and  other  states  must  recognize 
this  right.  When  the  slave  is  removed  out  6f  the 
jurisdiction  permanently  the  law  of  Louisiana  would 
no  longer  apply.  The  court  said  in  McCollum  v. 
Smith**  that  "this  right  to  impress  upon  movable 
things  the  character  of  immovables  does  not  depend 
upon  their  relation  to  the  freehold,  but  results  from 
the  power  inherent  in  every  nation  to  prescribe  rules 
for  the  disposition  and  arrangement  of  all  property 
within  its  own  territory." 

37.  Immovables. — The  creation  of  rights  in  im- 

31  Meigs  342  (Tenn.). 
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movables  depends  generally  upon  the  law  of  the 
place  where  the  land  is  located.  Consequently,  though 
capacity  to  enter  into  contracts — ^tacluding  contracts 
with  reference  to  land — depends  upon  the  law  of  the 
place  where  the  contract  was  entered  into,  yet  capac- 
ity to  transfer  any  property  interest  in  the  land  by 
contract,  deed  or  wiU ,  depends  upon  the  law  of  the 
situs  of  the  land.  Likewise,  all  other  questions  with 
reference  to  the  validity  of  a  conveyance  of  land  are 
determined  by  the  law  of  the  situs.  In  Clark  v.  Gra- 
ham ^^  the  court  held  that  a -deed  to  Ohio  land,  no 
matter  where  executed,  must  be  executed  in  the 
presence  of  two  witnesses,  as  required  by  the  Ohio 
statute. 

38.  Movables. — The  creation  of  rights  in  mov- 
ables by  transactions  inter  vivos  (between  living  per- 
sons) depends  upon  the  law  of  the  place  where  the 
movable  was  at  that  time,  irrespective  of  the  domicile 
of  the  owner.  In  Caromell  v.  Sewell®'  X's  ship,  while 
in  Norwegian  waters,  drove  on  the  rocks,  and  her 
captain  sold  the  cargo.  By  the  law  of  Norway  such 
a  sale  passed  a  good  title,  even  though  the  captain 
acted  wrongfiilly  as  between  himself  and  the  owner 
of  the  cargo.  Though  by  the  law'  of  England  the 
sale  would  have  been  invalid,  the  English  court  held 
that  the  sale  should  be  upheld,  the  ship  and  cargo 
being  in  Norwegian  waters,  and,  therefore,  within 
the  jurisdiction  of  the  Norwegian  courts. 

39.  Movables  carried  to  a  different  state. — The 
case  of  movables  carried  to  a  different  state  after 

32  6  Wheat.  577  (U.  S.),  Leading  Illustkative  Cases. 

33  5  Hnrlstona  and  Norman  728   (Eng.). 

38 


CREATION  OF  PEOPERTY  RIGHTS  39 

rights  attach  often  presents  a  difficult  question.  Sup- 
pose that  A  lends  $1,000  to  X,  taking  a  mortgage  on 
movables  in  Massachusetts,  and  complies  with  the 
Massachusetts  law  as  to  registering  his  mortgage. 
If  X  should  carry  the  chattel  outside  of  Massachu- 
setts into  New  York  without  A's  knowledge  and  con- 
sent, it  is  clear  that  such  act  wUl  not  deprive  A  of 
his  right  which  has  become  vested  by  the  law  of 
Massachusetts. 

But  suppose  that  X  removes  the  chattel  into  New 
York  with  the  consent  of  A.  In  such  a  case  it  is  com- 
petent for  New  York  to  require  A  to  register  his 
mortgage  in  that  state  within  a  reasonable  time  after 
the  arrival  of  the  movable  in  that  jurisdiction,  so 
that  if  A  refuses  or  neglects  to  do  so,  he  may  lawfully 
be  deprived  of  the  benefit  of  his  mortgage  as  against 
other  creditors  of  X.  Having  consented  to  the  prop- 
erty being  taken  into  New  York,  he  must  comply 
with  any  reasonable  requirements  of  the  New  York 
laws. 

However,  unless  there  is  an  express  statute 
in  New  York  specifically  providing  for  recording 
in  such  cases  A  wUl  not  be  affected.^*  An  ordinary 
recording  act  will  be  construed  as  applying  only 
to  transactions  with  respect  to  movables  which 
were  in  New  York  at  the  time.  In  Cleveland  Ma- 
chine Works  V.  Lang,^®  where  the  question  was  as  to 
the  validity  of  a  conditional  sale  made  outside  New 
Hampshire,  the  court  said :   ' '  The  law  of  New  Hamp- 

34  Langworthy  v.  Little,  12  Cush.  109    (Mass.),  Leading  Illustrative 
Cases. 

3B  67  N.  H.  348. 
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shire  respecting  conditional  sales  has  no  extra-terri- 
torial force,  and  does  not  apply  to  sales  made  out  of 
the  state,  Neither  the  parties  nor  the  subject-matter 
of  the  contract  respecting  the  machine  were  within 
its  operation.  If  the  conditional  sale  had  been  made 
in  this  state  before  the  statute  was  enacted  requiring 
an  affidavit  of  the  good  faith  of  the  transaction  and 
a  record  in  the  toWn  clerk's  office,  it  would  not  have 
been  affected  by  the  statute.  When  the  machines 
were  brought  to  this  state  there  was  no  provision 
of  the  statute  for  recording  the  plaintiff's  lien.  There 
was  no  change  or  transfer  of  title  in  this  state,  and 
the  title  of  the  plaintiff  valid  against  creditors  under 
a  contract  completed  in  Massachusetts  was  not  de- 
stroyed by  the  removal  of  the  property  to  New 
Hampshire." 

40.  Corporation  stock — Choses  in  action. — ^A  trans- 
fer of  stock  in  a  corporation  is  governed  by  the 
law  of  the  state  which  chartered  the  corporation,  be- 
cause it  is  only  by  a  transfer  on  the  books  of  the  com- 
pany that  one  becomes  a  shareholder.  In  Masury  v. 
Arkansas  National  Bank^®  the  court  said:  "From 
the  nature  of  the  stock  of  a  corporation,  which  is  cre- 
ated by  and  imder  the  authority  of  the  state,  it  [the 
assignment]  is  necessarily,  like  every  other  attribute 
of  the  corporation,  to  be  governed  by  the  local  law 
of  that  state,  and  not  by  the  local  law  of  any  foreign 
state." 

For  purposes  of  garnishment  a  debt  is  treated  as  if 
it  had  a  situs  with  the  debtor;  while  for  purposes  of 
taxation,  if  we  regard  such  a  tax  as  a  property  tax, 

88  87  Fed.  381. 
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it  is  treated  as  if  it  had  a  situs  with  the  creditor. 
The  true  view  seems  to  be  that  it  is  Bot  really  prop- 
erty at  all,  but  a  power  to  get  property,  and  has  no 
situs.  Suppose  X  of  Michigan  owes- A  of  Wisconsin, 
and  A  transfers  the  claim  to  B,  making  the  transfer 
in  Ohio;  since  there  is  no  situs,  one  might  expect  the 
law  of  the  place  of  transfer  to  govern  the  validity  of 
the  transfer,  and  there  are  some  cases  to  that  effect. 
In  Lee  v.  Abdy  *''  the  court  said:  "The  subject-mat- 
ter of  the  assignment  is  a  chose  in  action  which  has 
no  locality.  The  general  rule,  subject  to  exceptions 
which  do  not  seem  to  apply  to  the  present  case,  is 
that  the  validity  and  incidents  of  a  contract  must 
be  determined  by  the  law  of  the  place  where  it  is 
entered  into.  The  assignment  here  in  question  is  an 
assignment  which  exists,  if  at  all,  by  virtue  of  a  con- 
tract between  assignor  and  assignee,  and  I  cannot 
see  how,  if  there  was  no  valid  contract  between 
them,  there  can  be  any  valid  assignment." 

An  English  case.  In  re  Queensland  Mercantile  and 
Agency  Co.,^®  seemed  to  hold  that  the  law  of  the  dom- 
icile of  the  debtor  should  govern,  thus  making  the 
rule  similar  to  the  rule  as  to  the  transfer  of  stock  in 
a  corporation.  The  point  can  hardly  be  said  to  be 
well  settled. 

41.  Trusts — Express  and  resulting  trusts. — ^As  to 
whether  the  law  creates  a  trust  right  in  property  as 
the  result  of  some  transaction  depends  upon  the  law 
of  the  situs  of  the  property.    In  Acker  v.  Priest^*  A 

s7  17  Q.  B.  D.  309  (Eng.),  Leading  Illusteative  Cases. 

38  1891,  1  Oh.  Div.  536  (Eng.). 

s»  92  Iowa  610,  Leading  Ii/Lustkative  Cases. 
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had  conveyed  Kansas  land  to  his  son-in-law,  X,  at 
the  request  of  X's  wife,  Y;  X  later  sold  the  land  and 
invested  the  proceeds  in  Iowa  land.  The  law  of  Kan- 
sas did  not  recognize  the  doctrine  of  resulting  trusts, 
while  the  Iowa  law  did.  It  was  held  that  since  the 
trust  must  have  arisen,  if  at  all,  with  respect  to  the 
Kansas  land,  that  the  Kansas  law  governed  and 
there  was  no  resulting  trust  to  Y. 

Logically,  the  same  rule  would  apply  in  case  of 
all  intended  trusts,  including  express  trusts.  If  all 
the  property  in  which  a  trust  was  intended  to  be 
created  was  in  one  jurisdiction  at  the  time  of  such 
attempted  creation,  such  ought  certainly  to  be  the 
rule.  But  where  trusts  have  been  attempted  to  be 
created,  either  by  deed  or  will,  covering  property 
located  in  several  different  states,  and  the  creator 
of  the  trust  wishes  that  it  should  all  be  administered 
as  one  estate,  the  desirability  of  having  one  uniform 
rule  is  so  great  that  the  law  of  the  situs  should  yield 
to  some  other  law,  probably  that  of  the  settlor's  dom- 
icile. The  accurate  way  of  stating  this  is  to  say  that 
the  law  of  the  situs  still  governs  the  question  of  the 
creation  of  rights,  but  that  for  the  sake  of  uniformity 
it  will  not  insist  on  the  application  of  its  own  rule, 
but  that  in  such  a  case  it  will  adopt  and  apply  the 
rule  of  the  settlor's  domicile,  making  such  a  rule  a 
part  of  its  own  municipal  law  for  the  purpose  and  to 
the  extent  of  this  case. 

42.  Trusts  as  a  matter  of  remedy.— Wherever  a 
trust  is  imposed  as  a  matter  of  remedy,  irrespective 
of  the  intention  of  the  parties,  the  law  of  the  place 
where  the  remedy  is  sought,  usually  called  the  law  of 
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the  forum,  applies  as  to  whether  such  remedy  shall 
be  given.  No  interest  in  the  foreign  property  will 
arise  in  such  a  case  until  the  transfer  is  made  accord- 
ing to  thje  court's  decree.  In  Lord  Cranstown  v. 
Johnston*"  the  defendant  committed  a  tort  on  the 
plaintifif  by  having  the  plaintiff's  land  in  the  island 
of  St.  Christopher  sold  without  notice  to  the  plain- 
tiff and  bid  it  in  at  the  sale.  The  English  court  hav- 
ing jurisdiction  of  the  defendant  decreed  that  the 
defendant  should  hold  the  land  as  constructive  trus- 
tee for  the  plaintiff,  according  to  the  remedy  given 
by  English  law.  Title  having  passed  by  the  law  of 
St.  Christopher,  the  plaintiff  will  get  no  interest  in 
the  land  until  the  defendant  conveys  to  him  iii  ac- 
cordance with  the  command  of  the  English  court. 
The  mere  decree  of  the  court  does  not  operate  on 
the  land. 

43.  Specific  performance  as  a  right  and  as  a  rem- 
edy.— If  land  is  situated  in  a  jurisdiction  which  gives 
specific  performance  in  case  of  written  contracts  to 
convey,  the  purchaser  gets  a  property  right  in  the 
land  the  moment  such  a  contract  is  made  that  a  coiu't 
of  that  jurisdiction  will  specifically  perform. 

But  suppose  land  is  located  in  a  jurisdiction  which 
would  not  grant  specific  performance,  but  suit  is 
brought  in  a  jurisdiction  which  will  grant  specific 
performance  in  such  cases.  If  the  court  has  juris- 
diction of  the  defendant  it  may  decree  specific  per- 
formance of  th6  foreign  land,  the  law  of  the  forum 
governing.  In  such  a  case,  of  course,  the  purchaser 
gets  no  right  in  the  land  until  the  seller  makes  a 

"3  Vesey  170  (Eng.). 
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conveyance,  and  such  conveyance  must  comply  with 
the  law  of  the  situs,  just  as  if  it  had' been  a  convey- 
ance made  voluntarily. 

44.  Marital  property— Continental  and  English 
law. — ^In  the  continental  countries  of  Europe,  which 
have  the  civU  law  system,  the  right  of  the  husband 
in  the  property  of  the  wife,  and  the  right  of  the  wife 
in  the  property  of  the  husband  depends,  in  the  ab- 
sence of  contract,  upon  the  law  of  the  matrimonial 
domicile;  that  is,  the  law  of  the  place  where  the 
married  couple  expect  to  live  together;  this  is  usually, 
but  not  always,  the  domicile  which  the  husband  had 
just  before  marriage.  The  rule  applies  not  only  to 
movables,  but  to  immovables,  the  rule  being  consid- 
ered as  a  part  of  the  law  of  marriage,  and  not  of  the 
law  of  property. 

In  De  Nicols  v.  Curlier*^  H  and  W,  French  sub- 
jects, married  and  lived  together  in  Prance.  Later 
they  became  domiciled  in  England  and  acquired  both 
movable  and  immovable  property  there.  The  French 
marriage  law  was  that,  in  the  absence  of  contract,  the 
property  rights  of  the  spouses  should  be  determined 
by  what  is  called  in  civil  law  countries  the  rule  of 
community  property.  The  English  court  held  that 
the  community  property  rule  should  apply  to  the 
property  acquired  in  England  just  as  if  there  had 
been  an  express  contract  before  marriage  providing 
for  community  of  goods.  Whatever  may  be  said  as  to 
the  correctness  of  the  decision,  the  reasoning  is  ob- 
jectionable as  giving  to  a  marriage  imder  French 
law  the  effect  of  a  contract  as  to  marital  property. 

*il900,  Appeal  Cases  21,  and  1900,  2  Cihan.  410  (Eng.). 
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45.  Marital  property— American  law — Immov- 
ables.— The  Bnglisli  case  just  discussed  does  not  fol- 
low out  logically  the  territorial  idea  of  law  which 
has  been  the  theory  of  common  law  countries,  and 
the  case  has  not  been  followed  in  the  United  States. 
With  us  the  matter  is  treated  as  a  part  of  the  law  of 
property,  and  not  as  a  part  of  the  law  of  marriage. 
Hence,  the  rights  of  the  spouses  in  each  other's  land 
is  determined  by  the  law  of  the  place  where  the  land 
is.  In  Saul  v.  His  Creditors*^  S  and  his  wife  had  in- 
termarried in  the  state  of  Virginia  and  lived  there 
some  years  thereafter;  they  then  removed  to  Louisi- 
ana, where  they  acquired  a  large  amount  of  property, 
both  movable  and  immovable.  It  was  held  that  the 
law  of  Louisiana  applied  as  to  marital  rights,  and 
not  the  law  of  Virginia.  In  its  opinion  the  court  em- 
phasized the  fact  that  the  parties  later  became  domi- 
ciled in  Louisiana;  but  so  far,  at  least,  as  the  land  is 
concerned  it  is  difficult  to  see  how  it  would  have 
made  any  difference  if  the  parties  had  become  domi- 
ciled in  Mississippi  or  had  kept  their  domicile  in 
Virginia.** 

46.  Marital  property — American  law — ^Movables. 
— ^Logically,  the  law  of  the  situs  should  apply  to  mov- 
ables also;  as  to  movables  owned  by  either  spouse  at 
the  time  of  mdrriage,  the  law  of  the  situs  of  the  mov- 
ables at  that  time;  as  to  movables  acquired  later,  the 
law  of  the  situs  of  the  property  at  the  time  of  such 
acquisition.  And  such  is  believed  to  be  the  fair  in- 
ference from  the  decisions.    But  the  matter  has  been 

42  5  Martin  (n.  s.)  569  (La.). 

«  See  also  Smith  v.  MeAtee,  27  Md.  420. 
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clouded  and  confused  by  the  frequent  repetition  of 
the  fiction  already  referred  to,  that  the  situs  of  mov- 
ables is  at  the  domicile  of  the  owner. 

The  law  of  the  situs  at  the  time  of  acquisition  or 
at  the  time  of  marriage  having  once  acted  in  fixing 
the  rights  of  the  spouses,  such  rights  continue,  even 
though  the  movables  are  removed  from  that  jurisdic- 
tion, as  long  as  the  property  retains  its  old  form.  In 
Smith  V.  McAtee**  L  and  wife  lived  in  Illinois;  one 
G  died,  having  devised  a  share  of  Maryland  land  to 
Mrs.  L.  The  land  was  sold  by  order  of  court  and 
Mrs.  L  became  entitled  to  a  share  of  the  proceeds. 
By  the  law  of  Maryland  a  wife's  property  could  not 
be  reached  by  her  husband's  creditors;  by  the  law 
of  Illinois  a  wife's  movables  could  be  so  reached.  It 
was  held  that  the  creditors  were  not  entitled.  The 
creditors  got  no  rights  while  the  property  remained 
in  Maryland  and  they  acquired  no  right  merely  by 
the  property  being  brought  to  Illinois.  If  Mrs.  L. 
had  taken  the  money  and  invested  it  in  chattels  in 
Illinois,  it  would  then  become  subject  to  the  Illinois 
law  and  the  creditors  of  L  would  be  entitled  to  attach 
the  property. 

B.    Inheritance. 

47.  Intestate  succession — Immovables. — ^If  A  dies 
leaving  a  valid  will  he  is  said  to  die  testate;  if  there 
is  no  valid  wiQ,  he  is  said  to  die  intestate.  If  there  is 
a  valid  will  as  to  part  only,  he  is  said  to  be  testate  as 
to  that  part  arid  intestate  as  to  the  residue. 

Suppose  A  dies  intestate,  leaving  as  his  only  rela- 

**  27  Md.   420,  IiEADING  IliLUSTBATlVB   CASES. 
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tives  a  full  brother,  X,  and  a  half-brother,  Y.  At  the 
time  of  A's  death  he  owned  land  in  state  M  and  also 
in  state  N.  In  state  M  the  half-blood  Inherits  equally 
with  the  full  blood;  in  state  N  the  full  blood  inherits 
to  the  exclusion  of  the  half-blood.  It  is  well  settled 
that  the  law  of  the  situs  prevails;  therefore,  Y  can 
get  a  share  of  only  the  land  in  state  M.  The  domicile 
of  A  is  immaterial.*^ 

48.  Intestate  succession — ^Movables. — Let  us  sup- 
pose in  the  above  case  that  A  died  domiciled  in  state 
L,  leaving  movables  in  states  L,  M  and  N.  Since  the 
state  of  the  situs  has  complete  control,  and  only  its 
law  can  pass  the  title  to  property,  a  state  may  insist 
on  having  its  rule  applied  to  the  question  of  who 
is  entitled  to  succeed  to  the  movables,  just  as  all 
states  do  in  the  case  of  immovables.  For  example, 
Illinois  has  thus  provided  by  statute.*®  But  in  case 
of  movable  property  the  advantage  of  treating  the 
whole  movable  estate  of  the  deceased  as  a  unit  is  so 
great  that  in  most  jurisdictions  the  rule  of  distribu- 
tion is  not  that  of  the  situs  of  the  property  at  time 
of  death,  but  that  of  the  domicile  of  the  decedent  at 
that  time.  So  weU  settled  is  this  rule  that  it  would 
take  an  express  statute  to  change  it.  In  Lawrence 
V.  Kitteridge*''  the  court  said:  "It  is  true  that  it  is 
in  the  power  of  every  sovereignty,  and  within  the 
constitutional  powers  of  the  states  of  this  Union,  to 
repudiate  this  salutary  doctrine  in  its  application  to 
themselves,  or  to  modify  it  for  what  they  may  sup- 
pose to  be  the  protection  of  their  own  citizens;  but 

45  Birtwhistle  v.  Vardill,  7  Clark  &  Finelly  895  (Bng.). 

«6  Cooper  V.  Beers,  143  111.  25. 

"  21  Conn.  576,  Leading  Illustrative  Cases. 
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without  some  peculiar  necessity  it  cannot  be  sup- 
posed that  any  well-regulated  government  will  do  it." 

49.  Testate  succession — Immovables. — The  law 
as  to  testate  succession  to  immovables  is  similar  to 
the  law  as  to  intestate  succession;  that  is,  the  law 
as  to  the  situs  of  the  land  applies.  In  Carpenter  v. 
Bell*^  a  will  executed  in  Kentlicky  by  a  married 
woman  purporting  to  dispose  of  land  in  Tennessee 
was  held  valid  though  a  married  woman  had  no 
capacity  to  devise  Kentucky  land.  The  court  said: 
**The  rule  is  that  the  lex  rei  sitae  (law  of  the  situs  of 
the  property)  governs  as  to  the  capacity  or  incapac- 
ity of  the  testator,  the  extent  of  his  power  of  dis- 
position, and  the  forms  and  solemnities  necessary  to 
give  the  will  its  authority  and  effect." 

In  Robertson  v.  Pickrell*®  a  will  purporting  to  dis- 
pose of  land  in  the  District  of  Columbia  was  executed 
in  Virginia.  The  court  said :  * '  The  execution  of  such 
a  will  must  be  attested  by  at  least  three  witnesses. 
It  matters  not  how  effective  the  instrument  may  be 
to  pass  real  property  in  Virginia;  it  must  be  exe- 
cuted in  the  manner  prescribed  by  the  law  in  force  in 
the  District  of  Columbia  to  pass  real  property  situ- 
ated there,  and  its  validity  must  be  established  in 
the  manner  required  by  that  law.  It  is  familiar  doc- 
trine that  the  law  of  the  place  governs  as  to  the  for- 
malities necessary  to  the  transfer  of  real  property, 
whether  testamentary  or  inter  vivos  (between  living 
persons)." 
50.    Testate   succession — Movables. — Just   as   in 

*8  96  Tenn.  294,  Leading  Illustrative  Cases. 
"  109  U.  S.  608. 
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the  ease  of  intestate  succession,  movables  must  pass, 
if  at  all,  by  the  operation  of  the  law  of  the  situs;  and 
the  state  of  the  situs  may  insist  that  its  own  rule  as 
to  wills  should  be  applied.  The  Illinois  statute  re- 
ferred to  previously  includes  testate  as  well  as  intes- 
tate succession.  But  here,  as  in  the  case  of  intestate 
succession,  the  desirability  of  having  all  the  mov- 
ables governed  by  one  rule  is  such  that  in  most  juris- 
dictions the  law  of  the  domicile  at  the  time  of  death 
is  applied. 

Where  the  will  does  not  comply  with  the  require- 
ments of  the  law  of  the  domicile  at  the  time  of  death, 
but  does  comply  with  the  law  of  the  domicile  at  the 
time  of  making  the  will,  or  with  the  law  of  the  place 
where  the  wUl  was  executed,  the  tendency  is  to  up- 
hold the  will.  This  is  a  sensible  modification  of  the 
rule  stated  above,  made  in  the  interest  of  carrying 
out  the  decedent's  intent,  instead  of  .frustrating  it, 
and  should  be  expressly  provided  for  in  every  statute 
of  wills.  , 

51.  Revocation  of  wills. — So  far  as  immovables 
are  concerned,  the  question  of  revoking  a  will  de- 
pends upon  the  same  law  as  the  question  of  making 
the  will,  namely,  the  law  of  the  situs  of  the  land. 

As  to  movables,  the  English  case  of  In  re  Martin  ^^ 
seemed  to  hold  that  the  law  of  the  domicile  at  the 
time  of  the  alleged  act  of  revocation  should  govern. 
If  a  will  took  effect  as  soon  as  it  was  executed,  in- 
stead of  at  the  death  of  the  decedent,  such  a  decision 
would  seem  to  be  sound.  But,  since  a  will  is  ambu- 
latory till  death,  that  is,  is  not  effective  till  the  death 

50  1900,  Probate  211  (Eng.). 
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of  the  decedent,  it  would  seem  more  logical  that  the 
law  governing  the  making  of  the  will  should  govern. 
This,  as  noted,  is  normally  the  law  of  the  domicile  at 
the  time  of  death. 

52.  Interpretation  of  wills. — ^A,  of  Rhode  Island, 
made  his  will  devising  some  Minnesota  land  to  his 
wife.  A  then  removed  to  Massachusetts,  and  died. 
The  question  arose  as  to  whether  the  testator  meant 
the  land  to  be  in  lieu  of  dower  or  in  addition  to 
dower.  The  rule  of  construction  adopted  by  the 
Rhode  Island  and  Minnesota  courts  was  that  the 
devise  should  be  in  addition  to  dower  imless  a  con- 
trary intent  was  shown.  Massachusetts  had  a  stat- 
ute laying  down  the  opposite  rule.  The  Massachu- 
setts court,  in  Staigg  v.  Atkinson,'*^  held  that  the 
statute  was  not  meant  to  apply  to  land  outside  of 
Massachusetts.  The  court,  therefore,  held  that  the 
widow  Should  be  entitled  to  the  devised  land  in  addi- 
tion to  dower,  but  this  did  not  compel  them  to,  decide 
whether  the  law  of  Rhode  Island,  the  domicile  at  the 
time  of  making  the  will,  or  the  law  of  Minnesota,  the 
situs  of  the  land,  was  the  proper  one  to  be  applied. 
An  English  case,  In  re  Fergusson's  Will,^^  where 
the  question  was  as  to  the  meaning  of  the  words 
"next  of  kin,"  took  the  view  that  the  usage  of  the 
testator's  domicile  at  the  time  the  language  was  used 
should  govern.  This  seems-to  be  the  sound  doctrine, 
because  that  is  the  usage  with  which  the  testator  is 
most  likely  to  be  familiar. 

53.  Execution  of  powers.— Suppose  A,  domiciled 


51 144  Mass.  564. 
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in  England,  dies  having  bequeathed  a  sum  of  money 
to  trustees  to  be  paid  and  transferred  as  A's  daugh- 
ter X  "shall  by  her  last  will  appoint."  X  is  domi- 
ciled in  Prance.  She  makes  a  will  disposing  of  the 
fund.  Must  X's  will  conform  to  English  law  or  to 
French  law?  It  has  been  held  in  England,^*  that  a 
will  valid  by  either  law  is  a  valid  execution  of  the 
power.  The  question  seems  to  be  one  of  interpreta- 
tion of  the  word  "will"  as  used  in  the  phrase  "shall 
by  her  last  will  appoint,"  in  the  testament  of  A;  and, 
since  it  is  fair  to  assume  that  A  would  have  been  sat- 
isfied with  either  an  English  or  a  French  will  in  the 
case  just  discussed,  the  English  decision  seems  to  be 
sound. 

53  In  re  Price,  1900,  1  Ch.  442  (Eng.) ;  D'Huart  v.  Harkness,  34  Beav. 
324  (Eng.).  ^ 
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CHAPTER  V. 

CREATION  OF  TORT  AND  CONTRACT  RIGHTS. 
A.    Tort  Rights. 

54.  The  lex  loci  actus  (the  law  of  the  place  where 
the  act  occurred). — ^Whether  a  particular  act  gives 
rise  to  a  tort  cause  of  action  depends  upon  the  law 
of  the  place  where  the  act  was  committed.  That  is 
the  law  which  creates  the  obligation,  if  any,  and  there 
would  seem  to  be  no  good  reason  why  the  rule  of  any 
other  jurisdiction  should  be  applied  instead  of  the 
lex  loci  actus.  And  this  seems  to  be  the  weight  of 
authority. 

In  LeForest  v.  Tolman^*  the  defendant's  dog  bit 
the  plaintiff  in  'New  Hampshire;  under  New  Hamp- 
shire law  there  was  no  tort,  because  there  was  no 
scienter,  that  is,  the  defendant  did  not  know  that 
the  dog  was  accustomed  to  attack  and  bite  mankind. 
The  plaintiff  sued  in  Massachusetts,  where  such  an 
act,  if  committed  in  Massachusetts,  would  be  a  tort, 
no  scienter  being  required  by  the  Massachusetts  law. 
It  was  held  that  the  plaintiff  was  not  entitled  to  re- 
cover, the  question  of  whether  there  was  a  tort  or 
not  depending  upon  the  law  of  New  Hampshire, 
where  the  act  was  committed. 

Even  if  there  was  a  tort  committed,  if  it  has  later 
been  justified  by  the  country  in  which  the  tort  was 
committed,  the  cause  of  action  is  thereby  destroyed 

04  117  Mass.  109,  Leading  Illusteative  Casbs. 
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and,  therefore,  suit  will  not  lie  anywhere.  In  Phil- 
lips V.  Eyre®'  the  defendant  had,  in  the  course  of  a 
rebellion  in  Jamaica,  committed  the  tort  of  fal^e  im- 
prisonment on  the  plaintiff;  later,  the  Jamaica  legis- 
lature passed  a  statute  validating  all  acts  done  in 
good  faith  to  repress  the  rebellion;  this  included  the 
tort  committed  by  the  defendant  upon  the  plaintiff, 
and  the  English  court  held  that  the  statute  operated 
as  a  complete  extinguishment  of  the  cause  of  action, 
and  that  the  plaintiff  was  not  entitled  to  recover  in 
England. 

55.  Machado  v.  Fontes.'® — There  is,  however,  a 
case  in  England  which  seems  to  be  inconsistent  with 
the  rule  laid  down  ia  the  previous  section.  In 
Machado  v.  Eontes  the  defendant  pubhshed  in  Bra- 
zil a  libel  on  the  plaintiff.  By  the  law  of  BrazU  the 
act  was  a  crime,  subjecting  the  defendant  to  punish- 
ment at  the  hands  of  the  state,  but  it  apparently  was 
not  a  tort,  that  is,  it  gave  the  plaintiff  no  right  of 
action  for  compensation.  Action  having  been  brought 
in  England,  the  English  court  h^ld  that  the  plaintiff 
was  entitled  to  recover,  because  the  act  of  publishing 
the  libel  was  a  wrongful  act  by  the  law  of  Brazil,  and 
that  the  difference  between  a  criminal  prosecution 
and  a  civil  remedy  for  compensation  to  the  injured 
party  was  a  mere  difference  of  remedy  or  procedure; 
and  that  England,  having  jurisdiction  of  the  defend- 
ant, could  give  what  remedy  it  cho^e  for  the  wrong- 
ful act.  The  difficulty  with  the  reasoning  of  the  case 
is  that,  although,  historically,  the  law  of  crimes  grew 

55L.  E.  6  Q.  B.  1  (Eug.). 

58  1897,  2  Queen's  Bench  231  (Eng.). 
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out  of  the  law  of  torts,  they  are  substantially  differ- 
ent at  the  present  day.  If  the  difference  were  merely 
a  difference  in  procedure,  the  case  would  be  right, 
because  the  court  where  a  suit  is  brought  determines 
its  own  procedure  for  all  cases ;  it  does  not  change  its 
remedies  to  accommodate  litigation  on  actions  aris- 
ing abroad. 

56.  Measure  of  damages— Action  for  wrongful 
death. — The  question  of  the  measure  of  damages  to 
which  the  plaintiff  is  entitled  in  a  tort  action  is  also 
governed  by  the  law  of  the  place  where  the  tort  was 
committed,  because  it  is  considered  to  be  a  part  of 
the  right  of  action;  it  is  not  merely  a  matter  of  rem- 
edy. But  if  there  is  a  statute  limiting  the  amount  of 
recovery  to  a  particular  sum  in  certain  actions,  this 
applies  to  all  actions  of  that  sort  brought  in  the 
courts  of  that  state,  no  matter  where  the  cause  of 
action  arose,  and  thus  becomes  a  limitation  on  the 
remedy. 

The  right  to  recover  damages  for  causing  wrong- 
ful death  is  also  governed  by  the  law  of  the  place 
where  the  injury  was  committed  which  resulted  in 
death.  If  the  right  is  given  by  way  of  punishment 
to  the  wrongdoer,  it  is  enforceable,  like  all  other 
penal  obligations,  only  in  the  state  where  the  penal 
obligation  arose.  But  most  of  the  statutes  giving 
a  right  of  action  for  wrongfully  causing  death  are 
construed  as  being  compensatory,  the  amount  of  re- 
covery being  usually  based  upon  the  loss  to  the  plain- 
tiff and  not  on  the  blameworthiness  of  the  defendant. 

In  Northern  Pacific  R.  R,  v.  Babcock,"^    action 

OT  154  V.  S.  190. 
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had  been  brought  in  a  federal  court  in  Minnesota  for 
damages  for  wrongfully  killing  one  Munro  in  Mon- 
tana. The  Montana  statute  provided  that  "such 
damages  may  be  given  as  under  all  the  circumstances 
of  the  case  may  be  just."  At  the  time  of  the  acci- 
dent which  resulted  in  death  the  statute  of  Minnesota 
limited  recovery  ia  case  of  death  to  $5,000,  but  at 
the  time  of  the  trial  the  limit  had  been  increased  to 
$10,000.  The  plaintiff  recovered  judgment  for  $10,- 
000  in  the  court  below,  and  this  was  affirmed,  the 
court  holding  that  the  Minnesota  statute  was  not 
penal,  but  compensatory,  and,  therefore,  action  would 
lie  outside  of  Montana;  and  that  the  measure  of  dam- 
ages should  be  governed  by  the  law  of  Montana, 
where  the  tort  cause  of  action  arose.  As  to  the  limi- 
tation of  recovery  by  the  Minnesota  statute,  this  was 
a  matter  of  remedy,  and,  therefore,  the  limit  in  force 
at  the  time  when  the  remedy  is  given  is  that  which 
applies.  In  this  case,  at  the  time  when  the  judgment 
for  $10,000  was  rendered,  the  limitation  on  recovery 
had  been  raised  to  that  amount,  so  the  judgment  did 
not  violate  it. 

B.    Contract  Rights. 

57.  Place  of  contracting.— As  explained  in  §28, 
the  capacity  of  parties  to  contract  is  governed  by  the 
law  of  the  place  of  contracting;  the  formalities 
necessary  to  a  contract  are  also  governed  by  that 
law.    What  is  the  place  of  contracting? 

The  place  where  the  last  act  is  done  which  makes 
the  agreement  operative  as  a  contract  is  the  place 
of  contracting.    If  A  signs  a  bond  or  negotiable  note 
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in  Indiana,  but  it  is  delivered  in  Ohio,  the  place  of 
contracting  is  Ohio,  because  it  was  the  delivexy  there 
which  made  it  effective.^® 

In  Northampton  Mutual  Live  Stock  Ins.  Co.  v. 
Tuttle,^®  the  defendant  in  New  Jersey  applied  to  the 
plaintiff  insurance  company  in  Pennsylvania  for  an 
insurance  policy;  the  insurance  company  mailed  the 
policy  to  A.  It  was  held  that  the  mailing  of  the 
policy,  which  took  place  in  Pennsylvania,  was  the 
acceptance  of  A's  offer  and  completed  the  contract, 
and  therefore  that  Pennsylvania  was  the  place*  of 
making.  The  court  said:  "Thatcher  acted  as  agent 
of  the  company  with  authority  to  receive  applica- 
tions. He  received  the  defendant's  application,  with 
the  premium,  which  he  transmitted  to  the  company 
at  its  place  of  business  in  Pennsylvania.  By  the 
express  terms  of  the  receipt  given  by  the  agent  to 
ithe  defendant,  the  company  had  the  option  to  ap- 
prove the  application  and  issue  a  policy,  or  to  reject 
it  and  refund  the  premium.  It  was  a  mere  propo- 
sition from  which  the  parties  might  have  receded, 
and  not  a  contract.  Approval  by  the  company  was 
necessary  to  ripen  it  into  a  contract.  Not  until  then 
(Jid  the  minds  of  the  parties  come  together  and  invest 
the  transaction  with  the  attributes  of  a  valid  agree-  ■ 
ment.  The  contract  of  insurance  must  be  regarded 
as  having  been  made  when  the  company  approved 
the  defendant's  application,  and  issued  and  trans- 
mitted to  him  their  policy.  The  contract  must  be 
held  to  have  been  made  where  the  last  act  necessary 

08 'Watson  v.  Lane,  52  N.  J.  L.  550. 
B8  40  N.  J.  L.  476. 
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to  complete  it  was  done.  Although  there  is  some 
conflict  in  the  cases,  I  think  that  the  weight  of 
authority  is  that  when  the  offer  of  the  insured  was 
accepted,  and  the  policy  deposited  in  the  post  office 
by  the  company,  properly  addressed  to  the  insured, 
the  contract  was  made." 

If  the  Pennsylvania  insurance  company  had 
mailed  the  policy  to  their  New  Jersey  agent  to  de- 
liver to  the  defendant  in  New  Jersey,  then  the  con- 
tract would  not  be  complete  till  such  delivery  in 
New  Jersey,  and  New  Jersey  would  be  the  place  of 
making. 

58.  Place  of  contracting — Capacity. — ^In  Staples 
V.  Nott,®°  a  promissory  note  executed  in  the  District 
of  Columbia  was  held  by  a  District  of  Columbia 
bank;  at  the  maturity  of  the  note  the  bank  was  pre- 
vailed upon  to  accept  a  new  note  in  renewal;  the 
new  note  was  signed  in  New  York  and  sent  to  the 
bank;  it  was  held  that  since  the  new  note  was  not 
to  take  effect  till  it  was  substituted  for  the  old  note, 
the  place  of  contracting  was  the  District  of  Columbia 
where  the  substitution  was  made,  although  the  note 
had  been  signed  in  New  York. 

In  Milliken  v.  Pratt,®^  the  defendant,  a  married 
woman  in  Massachusetts,  sent  a  letter  of  guaranty 
to  the  plaintiffs  in  Portland,  Maine,  as  collateral  se- 
curity for  the  liability  of  her  husband  for  the  price 
of  goods  sold  by  the  plaintiff  to  him.  Upon  receipt 
of  the  letter  of  guaranty,  the  plaintiffs  made  the 
sale  to  the  defendant's  husband  in  Maine.     The 

60 128  N.  T.  403. 
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Massachusetts  court  held  that  the  guaranty  became 
effective,  if  at  all,  upon  the  sale  being  made;  the' 
place  of  contracting  was  therefore  Maine.  The  law 
of  Maine  authorized  a  married  woman  to  bind  her- 
self by  any  contract  as  if  she  were  unmarried.  The 
law  of.  Massachusetts  did  not  allow  her  to  enter  into 
a  contract  as  surety  for  or  for  the  accommodation 
of  her  husband  or  of  any  third  person.  Capacity 
being  governed  by  the  place  of  contracting,  the 
defendant  was  therefore  held  to  be  bound. 

59.  Contracts  made  by  agents — ^Ratification. — ^In 
Mack  V.  Lee,®^  one  Levy,  a  traveling  agent  for  the 
plaintiff  who  was  a  New  York  merchant,  took  the 
defendant's  order  for  five  barrels  of  whisky  to  be 
sent  to  the  defendant's  place  of  business  in  Rhode 
Island,  at  which  place  also  the  defendant's  order 
to  Levy  was  given.  The  plaintiff  later  delivered  the 
whisky  to^a  Common  carrier  in  New  York  to  be 
transported  to  the  defejjdant.  It  was  held  that  the 
delivery  to  the  carrier  completed  the  sale  and  that 
the  place  of  contracting  was  New  York.  If,  how- 
ever, the  parties  had  had  in  mind  a  particular  five 
barrels  of  whisky,  and  the  agent  had  had  authority 
to  close  the  transaction  in  Rhode  Island,  and  had 
done  so,  the  place  of  contracting  would  have  been 
Rhode  Island. 

In  Hill  V.  Chase,®'  the  defendant,  a  married  woman 
domiciled  in  New  Hampshire,  employed  her  sister, 
Mrs.  Shirley,  to  borrow  some  money  from  Mr.  Hill, 
her  brother,  who  lived  in  Massachusetts.    Mr.  Hill 


82  13  H.  I.  293. 
63  143  Mass.  129. 
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refused  to  lend  the  money,  but  the  plaintiff,  his  wife, 
delivered  to  Mrs.  Shirley  $50,  together  with  a  paper 
of  which  the  following  is  a  copy:  '-^alem,  July  1, 
1864,  Borrowed  and  Received  from  Nancy  D.  Hill  the 
sum  of  $50.  Sign  this  and  return  it."  Mrs.  Shirley 
carried  the  money  and  the  paper  to  the  defendant, 
who  took  and  kept  the  money,  signed  the  paper, 
knowing  its  contents,  and  returned  it  to  the  plaintiff 
in  Massachusetts.  The  court  held  that  since  the 
loan  was  actually  made  in  Massachusetts,  the  place 
of  making  the  contract  was  Massachusetts  and  that 
the  place  where  the  act  of  the  agent  was  ratified 
was  immaterial. 

60,  Bilateral  contracts— Mail  and  telegraph.— 
Suppose  that  A  in  Ehode  Island  sends  by  mail  to 
B  in  Massachusetts  an  offer  to  make  a  bilateral  con- 
tract (that  is,  a  contract  consisting  of  promises  oh 
each  side), -and  B  mails  his  acceptance  of  the  offer 
in  Massachusetts.  Assuming  the  law  of  Massachu- 
setts to  be  according  to  their  latest  decision  on  the 
point  that  mailing  an  acceptance  does  not  complete 
the  contract,  the  contract  would  not  be  completed 
in  Massachusetts  and  hence  Massachusetts  would 
not  be  the  place  of  making.  There  could  be  no  con- 
tract until  the  letter  of  acceptance  either  came  into 
Rhode  Island,  where  the  law  is  that  mailing  an  ac- 
ceptance completes  the  contract,  or  into  some  other 
state  having  the  same  rule  as  Rhode  Island.  The 
entrance  of  the  letter  into  any  state  having  such  a 
rule  would  be  enough  to  give  that  state  jurisdiction 
to  create  a  contract  right.  If  the  position  of  the 
parties  is  reversed — ^the  offer  being  sent  from  Massa- 
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chusetts  to  Rhode  Island,  and  the  acceptance  being 
mailed  in  Rhode  Island — there  is,  of  course,  a  con- 
tract at  once  and  the  place  of  making  is  Rhode 
Island.  ^ 

The  case  of  offer  and  acceptance  by. telegraph 
would  be  treated  in  the  same  way  except  that  in 
the  case  of  acceptance  sent  by  telegraph  from  Massa- 
chusetts there  could  be  no  contract  till  actual  receipt 
in  Rhode  Island,  there  being  no  act  of  carrying  the 
message  but  only  of  despatch  in  Massachusetts  and 
receipt  in  Rhode  Island.  In  such  a  case  Rhode  Island 
would  be  the  place  of  making. 

61.  Formalities. — The  formalities  required  in  a 
contract  are  determined  by  the  law  of  the  place  of 
making  because  the  parties  wiU  presumably  get 
forms  and  legal  advice  at  that  place.  Hence  if  at 
the  place  of  making  there  is  a  statute  requiring  all 
agreenients  to  have  a  stamp  in  order  to  be  valid,  all 
agreements  made  there^must  conform  thereto.  In 
Clegg  V,  Levy,®*  an  unstamped  agreement  had  been 
offered  in  evidence  which  had  been  signed  by  the 
parties  at  Surinam.  Lord  EUenborough  said:  "I 
should  clearly  hold,  that  if  a  stamp  was  necessary  to 
render  this  agreement  valid  in  Surinam  it  cannot 
be  received  in  evidence  without  that  stamp  here.  A 
contract  must  be  available  by  the  law  of  the  place 
where  it  is  entered  into,  or  it  is  void  all  the  world 
over."  If  the  requirement  of  the  Surinam  statute 
had  been  that  agreements  must  bear  stamps  to  be 
admitted  into  evidence,  such  a  requirement  would 
apply  to  contracts  sued  on  in  that  jurisdiction,  no 

M3  CampbeU  166  (Eng.). 
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matter  where  the  contracts  were  made,  but  would 
not  apply  to  contracts  made  there  and  sued  on 
elsewhere. 

The  same  distinction  is  to  be  made  in  questions 
arising  amder  the  Statute  of  Frauds.  If  the  particu- 
lar statute  requiring  a  written  memorandum  in  cer- 
tain classes  of  contracts  be  construed  as  affecting 
validity,  it  applies  of  course  to  all  such  agreements 
completed  iu  that  state,  and  if  the  fomis  required 
by  statute  are  not  complied  with,  there  is  no  con- 
tract and  suit  cannot  be  brought  anywhere.  If,  how- 
ever, the  Statute  of  Frauds  is  construed,  as  it  usually 
is,  as  requiring  merely  a  certain  kind  of  proof,  then 
it  applies  to  all  suits  brought  in  its  courts  on  such 
contracts  whether  the  contracts  were  completed 
there  or  elsewhere.®'  It  would  be  possible  to  have  a 
statute  so  framed  as  to  cover  both  classes  of  cases; — 
to  require  a  memorandum  in  order  to  make  certain 
classes  of  agreements  completed  in  that  jinisdiction 
valid,  and  also  to  require  a  memorandum  as  evidence 
in  suits  brought  on  such  contracts  in  its  courts  with- 
out regard  to  the  place  where  the  contract  was  made. 

62.  Other  matters  affecting  validity. — ^As  we  have 
seen,  the  question  of  capacity  and  the  question  of 
formaKty,  where  form  is  required  for  validity  and 
not  merely  as  a  matter  of  evidence,  are,  by  the  weight 
of  authority,  determined  by  the  law  of  the  place  of 
the  making  of  the  contract.  As  to  other  matters 
affecting  the  question  whether  a  valid  obligation  has 
arisen,  there  is  much  confusion.  One  point  is  clear: 
since  rights — that  is,  legal  rights — are  g^ven  by  law 

85  Hunt  V.  Jones,  12  E.  I.  265,  Leading  Illdsteattve  Cases. 
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and  cannot  arise  merely  because  the  parties  so  in- 
tend, only  the  law  of  the  state  of  the  place  of  making 
an  agreement  can  annex  a  contract  obligation  to  it; 
and  unless  there  is  some  good  reason  to  the  con- 
trary, the  rule  of  that  state  should  be  applied.  Is 
there  any  good  reason  for  applying  the  rule  of  some 
other  jurisdiction  to  determine  whether  a  valid  obli- 
gation has  arisen? 

It  might  be  argued  that  if  an  agreement  consti- 
tuted a  valid  contract  measured  by  the  rules  of  law 
of  place  of  performance,  it  ought  to  be  valid  even 
though  the  law  of  the  place  of  making  did  not  ordi- 
narily annex  an  obligation  to  such  an  agreement. 
For  example,  suppose  that  A  and  B  enter  into  an 
agreement  in  state  X,  the  agreement  to  be  performed 
entirely  in  state  Y;  by  the  law  of  state  Y  such  an 
agreement  constitutes  a  valid  contract;  by  the  law 
of  state  X  it  does  not.  Is  there  any  good  reason 
why  A  and  B  should  be  compelled  to  go  to  state  Y 
to  make  a  valid  contract?  Ought  they  not  to  be  able 
to  make  it  in  state  X?  That  is,  should  not  state  X, 
as  to  agreements  to  be  performed  entirely  in  another 
state,  uphold  the  agreement  and  make  it  a  valid  con- 
tract if  by  the  law  of  the  place  of  performance  such 
an  agreement  is  a  valid  contract?  To  put  it  in  an- 
other way,  should  not  state  X,  so  far  as  agreements 
valid  by  the  law  of  the  place  of  performance  are 
concerned,  adopt  and  make  part  of  its  own  law  the 
law  of  the  place  of  performance? 

63.  Usurious  contracts.— In  usury  cases  the  above 
argument  has  prevailed  in  most  jurisdictions  in  this 
country,  the  result  being  that  if  a  loan  of  money  is 
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made  in  Indiana  to  be  repaid  in  Missouri,  the  con- 
tract is  not  usurious  if  it  is  valid  by  either  the  law 
of  Indiana  or  Missouri,*®  provided  that  the  place  of 
performance  has  not  been  chosen  merely  in  order  to 
evade  the  usury  laws  of  the  place  of  making.*'' 

In  a  few  cases  it  has  been  held  that  the  question 
of  formality  should  be  governed  by  the  law  of  the 
place  of  performance.** 

64.  '  'The  law  intended  by  the  parties  to  govern. ' ' 
—If  there  is  to  be  any  other  rule  than  the  simple 
one  that  the  law  of  the  place  of  making  should  apply 
to  all  questions  of  validity,  the  rule  of  the  usury 
cases  that  the  contract  should  be  upheld  if  valid 
either  by  the  law  of  the  place  of  making  or  by  the 
law  of  the  place  of  performance  certainly  has  the 
next  best  claim  for  recognition,  there  being  much  to 
be  said  for  it  on  the  score  of  convenience.  But  in 
many  cases  the  rule  is  laid  down,  following  a  dictiun 
of  Lord  Mansfield  in  Eobinson  v.  Bland,*®  that  that 
law  governs  validity  which  the  parties  intended  to 
govern  it.  This  is  objectionable  from  a  practical 
standpoint  because  it  is  so  uncertain  in  its  applica- 
tion. Usually  the  parties  have  no  intent  in  regard 
to  the  matter,  and  if  there  were  such  intent,  and  the 
contract  is  written,  no  direct  evidence  of  intent 
would  be  receivable  on  acount  of  the  parol  evidence 
rule.  The  courts  have  therefore  been  compelled  to 
fall  back  upon  presumptions  of  intent,  thus  making 

86  Junction  EaUroad  Co.  v.  Ashland  Bank,  12  Wall.  220  (U.  &.). 
67  Meroney  v.  Atlanta  National  Building  and  Loan  ABSociation,  112  N.  C. 
842. 
88  Hall  v.  Oordell,  142  U.  S.  116. 
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the  rule  highly  artificial.  As  might  be  expected, 
there  is  great  disagreement  in  the  decisions  as  to 
what  the  presumption  is  in  such  cases.  Some  courts 
hold  that  the  parties  are  presumed  to  have  intended 
the  law  of  the  place  of  making  to  govern,  while  oth- 
ers hold  that  the  presumption  is  in  favor  of  the  law 
of  /the  place  of  performance.  Where  the  contract  is 
to  be  performed  in  several  states  whose  laws  differ 
as  to  the  question  of  vaKdity,  it  is  obvious  that  it 
would  be  impossible  to  apply  the  law  of  the  place 
of  performance.  Still  other  courts  hold  that  the 
parties  are  presumed  to  intend  the  law  either  of  the 
place  of  making  or  of  the  place  of  performance, 
wliichever  one  holds  the  contract  valid.  If  any  other 
rule  than  the  law  of  the  place  of  making  is  adopted, 
it  ought  to  be  a  simple  and  easily  applied  rule.  The 
above  doctrine  is  also  objectionable  from  a  theoret- 
ical standpoint  because  it  seems  to  intimate  that 
rights  depend  upon  the  wiU  or  the  intent  of  the 
parties,  and  not  upon  the  law. 

As  an  illustration  of  the  above  rule,  see  Pritchard 
V.  Norton.'^*'  In  that  case  the  defendant  made  a  bond 
of  indemnity  in  New  York,  the  performance  to  take 
place  in  Louisiana;  it  was  not  valid  by  the  law  of 
New  York  because  given  for  a  past  consideration, 
but  such  a  bond  was  good  by  the  Louisiana  law  which 
held  past  consideration  to  be  sufficient.  The  bond 
was  held  valid,  the  court  saying:  "We  do  not  hesi- 
tate, therefore,  to  decide  that  the  bond  of  indemnity 
sued  on  was  entered  into  with  a  view  to  the  law  of 
Louisiana  as  the  place  for  the  fulfillment  of  its  obli- 

TO 108  TJ.  S.  124. 

64 


TOET  AND  CONTRACT  RIGHTS  05 

gation;  and  that  the  question  of  its  validity,  as  de- 
pending upon  the  character  and  sufficiency  of  the 
consideration,  should  be  determined  by  the  law  of 
Louisiana  and  not  that  of  New  York," 

65.  Interpretation. — Interpretation  of W  contract, 
as  of  a  will,  is  a  matter  of  the  usage  of  language 
rather  than  strictly  a  question  of  law.  Since  the 
party  using  the  language  was  presumably  most  fa- 
miliar with  the  usage  of  his  domicile,  that  usage 
should  govern. 

In  Knights  Templars,  etc.,  Aid  Ass.  v.  Greene,'^  ^ 
one  Greene  of  New  York  took  out  a  policy  in  an  in- 
surance company  of  Ohio,  the  policy  being  made 
payable,  by  the  direction  of  Greene,  "to  the  heirs 
of  the  said  John  G.  Greene."  New  York  being  the 
domicile  of  Greene,  the  court  held  that  the  New 
York  usage  should  govern  as  to  the  meaning  of  the 
word  "heirs,"  and  used  the  phrase,  saying:  "This 
designation  was  made  in  New  York,  by  one  domi- 
ciled in  New  York,  for  distribution  to  his  family, 
most  of  whom  lived  in  New  York.  If  we  were  con- 
struing this  language  as  a  clause  in  a  will,  whether 
the  money  bequeathed  were  payable  in  New  York 
or  in  Ohio,  there  can  be  no  doubt  that  the  word 
'heirs'  would  be  construed  under  the  New  York  law 
because  that  was  the  domicile  of  the  testator. 
*  I  *  *  Following  this  testamentary  rule  of  con- 
struction, I  have  little  difficulty  in  concluding  that 
Greene  intended  that  the  .language  he  used  should 
be  construed  by  the  law  of  New  York.  Indeed,  with- 
out the  aid  of  authority,  I  should  reaeh  the  same 

"  7fl  Ped.  461. 
XII-5  66 


66  CONFLICT  OF  LAWS 

decision.  Greene  lived  in  New  Y6rk,  and  all  the 
possible  objects  of  his  bounty  lived  there.  Is  it  rea- 
sonable to  suppose  that  he  would  use  language  to 
describe  them,  intending  it  to  be  interpreted  by  the 
law  of  some  other  state?    I  cannot  think  so." 

As  to  the  words  used  by  thg  insurance  company 
of  Ohio  in  making  the  contract,  the  usage  of  Ohio 
would  govern. 

66.  Effect  of  acts  connected  with  contracts — ^Part- 
nership and  agency.— In  our  law  a  contract  to  enter 
into  a  partnership  does  not  of  itself  create  a  partner- 
ship; only  the  act  of  doing  business  as  partners  has 
that  effect.  Hence,  to  determine  whether  a  partner- 
ship has  been  created,  we  look  to  the  law  of  the  place 
where  such  acts  took  place  and  not  to  the  law  gov- 
erning the  contract  of  partnership.  In  Waverly  Na- 
tional Bank  v.  Hall,''^  C  made  a  contract  in  Pennsyl- 
vania with  X  to  furnish  him  capital  to  carry  on  a 
business  in  New  York,  C  to  get  a  share  of  the  profits. 
It  was  held  that  the  law  of  New  York  where  the 
business  was  to  be  carried  on  should  be  applied  to 
determine  whether  this  made  G  a  partner  or  not,  and 
not  the  law  of  Pennsylvania  where  the  contract  was 
made. 

In  Baldwin  v.  Oray,'^*  A  and  B,  a  partnership 
doing  business  in  Pennsylvania,  sent  their  agent  X 
to  Louisiana  to  enter  into  business  transactions  there 
on  behalf  of  the  partnership.  X,  acting  under  their 
authority,  made  a  contract  in  their  behalf  in  Louisi- 
ana.   By  the  law  of  Louisiana  each  of  the  partners 

72 150  Pa.  466,  Leading  Illustrative  Cases. 
73  4  Martin  (n.  s.)  192  (La.). 

66 


TOET  AND  CONTEACT  EIGHTS  67 

was  liable  only  for  his  share,  by  the  law  of  Penn- 
sylvania each  partner  was  liable  for  the  entire 
amount.  Although  the  law  of  Pennsylvania  deter- 
mined whether  A  and  B  were  partners  or  not  be- 
cause they  were  Engaged  in  business  in  that  state, 
their  liability  as  partners  depended  upon  the  law 
of  Louisiana  where  their  agent  X  entered  into  the 
contract  because  it  was  a  question  as  to  the  effect* 
of  X's  act. 

67.  Performance. — ^Assume  now  that  a  valid  eon- 
tract  has  been  entered  into  in  state  X  to  be  performed 
in  state  Y,  and  the  question  is  raised  as  to  whether 
the  contract  has  been  performed;  the  law  seems  to 
be  pretty  well  settled  on  this  point,  that  the  law  of 
the  place  where  the  contract  was  intended  to  be  per- 
formed, is  the  one  to  be  applied  to  determine  the 
question.  '  In  Tarbox  v.  Childs,''*  the  plaintiff  sold 
to  the  defendant  in  New  York  certain  horses  for 
$1,000;  a  part  of  the  purchase  price  was  paid  in 
cash  not  long  afterwards,  and  some  months  later  the 
defendant  sent  the  plaintiff  his  note  for  the  balance 
,  payable  in  Boston.  It  was  held  that  since  the  debt 
for  the  horses  arose  in  New  York  and  was  payable 
there,  the  question  as  to  whether  the  note  operated 
as  payment  for  this  antecedent  debt  should  be  deter- 
mined according  to  the  law  of  New  York — ^the  place 
of  performance. 

In  Stebbins  v.  Leowolf,''®  there  was  a  contract  to 
be  performed  in  New  York.  The  day  of  perform- 
ance fell  on  Sundayl    It  was  held  that  the  question 
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of  whether  performance  must  be  made  on  the  pre- 
ceding Saturday  or  might  be  made  on  the  Monday 
following  depended  upon  the  law  of  New  York — ^the 
place  of  performance. 

68.  Same  subject. — ^In  Graham  v.  The  First  Na- 
tional Bank,  ^*  the  defendant,  a  bank  corporation  in 
Virginia,  owed  dividends  to  X,  a  married  woman  in 
Maryland.  The  defendant  paid  the  dividends  to  X's 
husband,  which  was  a  good  payment  according  to 
Virginia  law  but  not  according  to  Maryland  law. 
In  an  action  by  X  against  the  bank  the  court  held 
that  the  payment  to  X's  husband  is  valid,  say- 
ing: "In  the  present  case  the  contract  was  made 
in  Virginia  and  was  to  be  performed  there.  The 
dividends  were  there  declared  and  payable.  They 
were  paid  to  the  husband,  who  could  lawfully  re- 
ceive and  appropriate  them  by  the  law  of  Virginia 
to  his  own  use  and  benefit.  The  payment  was,  there- 
fore, valid  and  effectual,  and  discharged  the  bank 
from  its  liability.  The  rights  of  the  wife  after  such 
payment,  as  between  herself  and  her  husband  imder 
the  law  of  Maryland,  might  prove  to  be  a  very  dif- 
ferent question.  It  is  sufficient  for  the  purposes  of 
this  ease  that  the  payment  which  the  referee  finds 
was  in  fact  made  to  the  husband  discharged  the  lia- 
bility of  the  bank  and  furnished  a  defense  to  the 
action." 

In  Benners  v.  Clemens,''^  the  plaintiff  claimed  the 
balance  due  on  a  shipment  of  fruit  contracted  for  in 
England  and  shipped  to  the  defendant  in  New  York; 
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he  claimed  that  the  payment  should  be  made  in  gold 
and  not  in  United  States  legal  tender  notes.  The 
court  said:  "In  the  absence  of  any  understanding 
to  the  contrary  the  balance  was  due  attid  payable 
there  (in  England).  This  being  so,  it  was  payable 
in  the  legal  currency  of  the  country,  denominated 
pounds,  shillings,  and  pence,  and  the  representative 
of  gold.  Of  course,  as  any  payment  obtained  here 
would  be  payable  in  legal  tender  notes,  the  value 
of  the  gold  in  legal  tenders,  with  interest,  would  be 
what  in  amount  the  judgment  should  be."  That  is 
to  say,  if  the  amount  payable  in  England  was  $3,000, 
and  legal  tender  was  worth  only  50  cents  in  gold,  tjie 
Pennsylvania  court  would  give  a  judgment  for 
$6,000. 

69.  Discharge, — ^Upon  principle  the  question  as 
to  whether  a  contract  has  been  discharged  should 
depend  upon  the  law  of  the  place  of  performance — 
the  discharge  making  the  contemplated  performance 
unnecessary  and  therefore  a  substitute  for  perform- 
ance. There  are  some  cases  to  that  effect.  In 
Greenwald  v.  Kaster,''®  the  question  arose  as  to 
whether  the  release  of  one  joint  debtor  released  both; 
it  was  held  that  this  depended  upon  the  place  of 
payment — that  is,  of  performance — and  not  the  place 
where  the  release  was  executed. 

A  difficulty  arises  where  a  single,  indivisible  con- 
tract is  to  be  performed  in  more  than  one  state.  In 
Morgan  v.  New  Orleans,  Mobile  &  Texas  R.  R,,'® 
the  contract  was  made  in  New  York  to  be  performed 
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in  New  York,  Alabama  and  Louisiana.  The  contract 
was  sought  to  be  rescinded  because  of  failure  to  make 
the  performance  stipulated  for  in  Louisiana;  the  law 
of  Louisiana  allowed  such  rescission  but  the  law  of 
Alabama  and  New  York  did  not.  The  court  held  that 
it  would  not  be  fair  to  decide  the  question  of  the  dis- 
charge of  the  whole  contract  by  the  law  of  Louisiana, 
where  only  a  part  of  the  contract  was  to  be  performed, 
and  therefore  fell  back  on  the  law  of  New  York 
as  the  law  of  the  place  of  making,  ^e  court  said: 
"In  Louisiana,  non-performance  of  a  material  stipu- 
lation renders  the  whole!  contract  liable  to  be  dis- 
solved. But  no  one  would  apply  that  rule  of  Louisi- 
ana law  to  a  contract  not  subject  to  its  dominion, 
even  though  the  breach,  should  occur  in  Louisiana. 
The  fact,  therefore,  that  one  of  the  acts  to  be  per- 
formed in  this  casfe,  the  construction  of  a  railroad, 
was  to  be  performed  in  Louisiana,  will  not  help  to 
resolve  the  qtiestion,  unless  we  can  affirm  that  the 
entire  contract  is  to  be  governed  by  the  Louisiaija 
law.  Dbes  the  fact,  that  a  portion  of  the  contract 
must  necessarily  be  performed  in  Louisiana,  sub- 
ject it  to  that  condition*^  If  it  does,  then  the 
like  fact  that  a  portion  of  the  contract  is  necessarily 
to  be  performed  in  Alabama  would  subject  it  to  Ala- 
bama law,  and  make  it  an  Alabama  contract. 

"In  this  embarrassment,  I  do  not  know  that  I  can 
do  better  than  to  fall  back  on  the  general  rule  that 
a  contract  is  to  be  governed  by  the  law  of  the  place 
where  it  is  made.  The  presumption,  that  where  a 
contract  is  to  be  performed  in  a  different  jurisdic- 
tion, the  parties  must  be  intended  to  have  in  view 
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the  laws  of  the  latter,^seenis  to  be  repelled  when  the 
performance  is  to  take  place  in  several  different 
jurisdictions.  For  when  there  are  two  equal  and 
opposite  presumptions  neither  of  them  can  prevail. 
The  present  case  is  still  stronger;  for  much  of  the 
contract  was  performable  and  actually  performed  in 
the  place  where  it  was  made." 
•  70.  Discharge  in  bankruptcy. — ^Logically,  dis- 
charge in  bankruptcy  should  be  treated  as  any  other 
sort  of  discharge,  even  though  the  obligation  is  con- 
sidered as  being  not  entirely  extinguished;  that  is, 
it  should  be  governed  by  the  law  of  the  place  of  per- 
formance. But  it  is  well  settled  in  this  country  that 
a  discharge  made  under  a  state  bankruptcy  law  is 
effective  only  as  to  those  creditors  who  are  domiciled 
in  that  state,  or  who  submit  themselves  to  the  juris- 
diction of,  its  courts  by  making  their  proof  in  the 
bankruptcy  proceedings.  The  place  of  making  and 
the  place  of  performance  of  the  contract  are  both 
entirely  immaterial.  It  is  this  rule  which  has  made 
so  desirable  the  enactment  of  the  United  States 
Bankruptcy  Statute  so  that  under  it  a  debtor  can 
be  relieved  from  all  his  obligations  to  all  creditors 
living  in  the  United  States.  In  Felch  v.  Bugbeej,®" 
the  court  said:  "After  a  careful  consideration  of 
the  reasonings  and  decisions  of  the  courts  on  this 
vexed  subject,  we  can  only  say  that,  if  the  question 
were  an  open  one  in  all  respects,  we  might  incline 
to  the  doctrine  that  the  place  of  making  and  the  place 
of  performance  should  control,  on  the  grounds  be- 
ifore  stated,  rather  than  the  fact  of  naked  citizenship. 

80  48  Me.  9. 
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Yet  we  are  forced  to  the  conclusion  that  a  different 
rule  has  been  finally  established  by  the  Supreme 
Court  of  the  United  States  and  concurred  in  by  most 
of  the  state  courts,  and  we  are  not  disposed  to  depart 
from  the  rule  thus  established.  *  *  *  The  rule 
rests  entirely  on  the  citizenship  of  the  party,  and 
not  at  aU  on  the  place  of  making  or  performance. 
It  is  the  result  of  that  train  of  reasoning  which 
regards  the  insolvent  laws  of  the  state  as  local,  hav- 
ing no  extra-territorial  force  so  as  to  act  on  the  rights 
of  citizens  of  other  states;  and  which  holds  that,  as 
between  citizens  of  the  states,  the  discharge  will  bind 
them  as  to  all  posterior  contracts,  wherever  made 
or  wherever  to  be  executed;  and,  as  to  citizens  of 
other  states,  will  not  discharge  any  existing  contract, 
although  made  or  to  be  performed  in  the  state  grant- 
ing the  discharge.  *  *  *  It  rests  entirely  on  the 
citizenship  of  the  parties  and  treats  all  other  matters 
as  immaterial." 
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CHAPTEE  VI. 
RECOGNITION  AND  ENFORCEMENT  OF  RIGHTS. 

71.  General  doctrine. — ^We  will  assume,  in  this 
chapter,  that  the  legal  right  has  come  into  existence 
by  the  proper  law.  Such  legal  right  having  come 
into  existence,  becomes  thereby  a  fact,  and  will  be 
recognized  everywhere  just  as  the  existence  of  any 
other  fact  is  recognized,  whether  in  the  same  or  dif- 
ferent jurisdiction.  And  the  general  doctrine  of 
the  chapter  is  that  the  legal  right  will  be  enforced  as 
far  as  the  machinery  of  the  courts  where  enforcement 
is  sought  is  adapted  to  such  enforcement  unless  there 
is  some  good  reason  to  the  contrary. 

A.    Remedies. 

72.  Right  of  foreigners  to  sue. — Each  state  of  the 
American  Union  is  bound  by  the  United  States  Con- 
stitution to  open  its  courts  to  the  citizens  of  other 
states;  but  the  remedy  which  each  state  must  give 
is  only  such  as  it  gives  its  own  citizens  upon  similar 
rights.  One  who  sues  in  the  court  of  a  state  in  which 
he  is  not  a  citizen  must  take  the  procedure  of  its 
courts  as  he  finds  it;  he  cannot  insist  upon  the  same 
sort  of  procedure  which  he  could  have  had  in  the 
courts  of  his  own  state.  Another  way  of  expressing 
the  same  thing  is  to  say  that  all  matters  relative  to 
the  enforcement  of  rights  depend  upon  the  law  of 
the  forum;  that  is,  the  law  of  the  place  where  the 
suit  is  brought. 
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As  to  citizens  of  other  countries,  there  is  nothing 
to  prevent  a  state  from  refusing  legal  relief;  and 
this  is  sometimes  done  where  both  parties  are  for- 
eigneij's  and  the  cause  of  action  arose  elsewhere.®^ 

In  Matthaei  v.  GaUtzin,^^  the  plaintiff  and  the  de- 
fendant, both  foreigners,  had  entered  into  a  contract 
respecting  property  in  a  foreign  cotintry.  The  court 
said:  "My  opinion  is,  therefore,  that  a  foreigner 
resident  abroad  cannot  bring  another  foreigner  into 
this  court  respecting  property  with  which  it  has 
nothing  to  do.  This  court  is  not  to  be  made  a  vehicle 
for  settling  disputes  arising  between  parties  resident 
abroad." 

The  modern  tendency,  however,  is^to  allow  suits 
on  foreign  causes  of  action  even  though  both  parties 
are  foreigners. 

73.  Local  and  transitory  causes  of  action. — ^Ac- 
tions in  which  the  relief  sought  is  the  recovery  of 
the  possession  of  the  property  or  the  determination 
of  the  title  can  be  brought  where  the  property  is 
located.  This  rule  is  observed  with  especial  strict- 
ness in  the  case  where  thfe  property  is  land.  Hence 
ejectment,  detinue  and  replevin  are  aU  called  local 
actions,  because  they  must  be  brought  at  the  place 
Where  the  property  is  located,  in  contradistinction 
to  transitory  actions  which  may  be  brought  else- 
where. 

Logically,  it  ought  to  be  possible  to  bring  all  per- 
sonal actions,  that  is,  actions  seeking  a  personal 
judgment  for  damages,  whether  based  on  tort,  con- 


si  The  Belgenland,  114  U.  S.  355. 
82  L.  B.  18  Eq.  340  (Eng.). 
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tract,  or  quasi-contract,  in  any  court  where  jurisdic- 
tion over  the  defendant  could  be  obtained,  This  is 
the  general  rule,  but  it  is  subject  to  one  exception. 
The  weight  of  authority  seems  to  be  that  an  action 
for  damages  for  trespass  to  land  can  be  brought  only 
where  the  land  is  situated.®*  Such  a  doctrine  is  not 
only  theoretically  objectionable,  but  is  likely  to  lead 
to  the  denial  of  justice.  If  A  trespasses  on  B's  land 
in  England  and  then  removes  from  England  perma- 
nently without  leaving  any  property  there  which 
might  be  attached,  it  is  obviously  iinpossible  for  B 
to  get  any  relief.  On  this  point  the  court  in  the 
case  above  cited  said :  "It  is  argued  that  if  an  action 
of  trespass  cannot  be  maintained  in  this  country 
where  the  land  is  situated  abroad,  a  wrongdoer  by 
coming  to  this  country  might  leave  the  person 
wronged  without  any  remedy.  It  might  be  a  suffi- 
cient answer  to  this  argument  to  say  that  this  is  a 
state  of  things  which  has  undoubtedly  existed  for 
centuries  without  any  evidence  of  serious  mischief, 
pr  any  intervention  of  the  legislature."  A  little  re- 
flection will  show  that  this  is  not  the  sort  of  question 
that  the  legislature  is  likely  to  deal  with;  the  legis- 
lature of  the  country  where  the  trespass  was  com- 
mitted is  obviously  powerless  to  remedy  the  matter, 
and  the  legislature  of  the  country  to  which  A  may' 
emigrate  is  not  interested  particularly  in  insisting 
that  the  courts  shall  enforce  the  rights  of  the  for- 
eigner against  A. 
It  is  not  a  sound  objection  to  giving  relief  that 

*3  British  South  Africa  Co.  v.  Companhia  de  MoQambiqne,  (1893)  Appeal 
Cases  602   (Eng.). 
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the  court  will  have  to  determine  who  owns  the  land, 
because  such  a  finding  is  only  incidental  to  giving  the 
damages  sought  and  could  not  in  any  way  bind  the 
land  or  bind  the  parties  in  litigation  over  the  title 
to  the  land  in  a  court  which  has  jurisdiction  over 
the  land. 

74.  Procedure — ^Arrest  for  debt. — All  matters  re- 
lating to  procedure  are  governed  by  the  law  of  the 
forum.  'No  court  will  change  its  procedure  to  accom- 
modate foreign  suitors  or  foreign  causes  of  action. 
It  is  not  always  easy  to  draw  the  exact  line  between 
that  which  pertains  to  the  enforcement,  that  is,  rem-  ' 
edy  or  procedure,  and  that  which  is  a  matter  of  sub- 
stantive right.    But  some  points  are  fairly  clear. 

In  De  la  Vega  v.  Vianna,**  the  plaintiff  and  de- 
fendant were  both  foreigners;  the  debt  was  con- 
tracted in  Portugal,  and  by  Portuguese  law  the  de- 
fendant would  not  have  been  liable  to  arrest.  The 
question  was  whether  the  defendant  had  been  val- 
idly arrested  in  the  English  action.  The  court  held 
that  the  defendant  was  subject  to  arrest,  saying: 
"In  construing  contracts  the  law  of  the  country  in 
which  they  are  made  must  govern,  but  the  remedy 
upon  them  must  be  pursued  by  such  means  as  the 
lawpointsoutwhere  the  parties  reside.  *  *  *  a 
person  suing  in  this  country  must  take  the  law  as 
he  finds  it;  he  cannot,  by  virtue  of  any  regulation 
in  his  own  country,  enjoy  greater  advantages  than 
other  suitors  here,  and  he  ought  not  therefore  to  be' 
deprived  of  any  superior  advantaged  which  the  law 
of  this  country  may  confer.    He  is  to  have  the  same 

8*1  Barnewall  &  Adolphus,  284  (Eng.).  "     , 
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rights  which  all  the  subjects  of  this  Kingdom  are 
entitled  to."  , 

75.  Same  subject — Statutes  of  limitation  and  con- 
ditional limitation. — ^A  lends  B  in  Ohio  $1,000  due 
January  1,  1900.  B  then  removes  to  Indiana.  Let 
us  suppose  that  the  Ohio  Statute  of  Limitations,  ap- 
plicable in  such  a  case,  is  six  years,  and  that  of  In- 
diana is  four  years.  A,  in  suing  in  Indiana,  must 
comply  with  the  Indiana  Statute  of  Limitations  and 
bring  his  suit  within  four  years,  the  common  con- 
struction of  such  statutes  bfeing  that  they  affect  all 
suits  brought  in  the  courts  of  that  state  which  pass 
the  statute.  If  the  case  be  reversed — the  Ohio  stat- 
ute four  years  and  the  Indiana  statute  six  years — 
A  would  have  the  longer  period  to  bring  his  action, 
unless  the  Ohio  statute  should  be  construed  as  extin- 
guishing all  rights  of  action  after  four  years  and  un- 
less B  had  resided  in  Ohio  for  that  length  of  time 
after  1900, before  removing  to  Indiana;  in  such  a 
case  there  would  obviously  be  no  right  upon  which 
to  sue  anywhere.  Western  states,  that  desire  to 
attract  settlers,  usually  make  the  period  of  limita- 
tions short,  and  in  some  of  them  the  statutes  are 
construed  as  not  merely  cutting  off  the  remedy  but 
as  extinguishing  the  right  of  action. 

Statutes  giving  an  action  for  wrongfully  causing 
death  furnish  an  illustration  of  such  extinguishment. 
In  The  Harrisburg,*^  the  injury  and  death  took  place 
in  Massachusetts  and  suit  was  brought  in  Penn- 
sylvania. It  was  held  that  the  statutes  in  both 
Massachusetts    and    Pennsylvania    requiring    that 

85 119  U.  S.  199. 
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action  be  brougM  within  a  year  were  not  merely  reg- 
ulations of  remedy  but  imposed  a  condition  on  the 
right  to  sue.  Such  statutes  are  usually  called  stat- 
utes of  conditional  limitation  because  they  operate 
both  as  a  limitation  and  as  a  condition  subsequent, 
putting  an  end  to  the  cause  of  action.  In  the  case 
cited  above  the  court  said:  "The  statutes  create  a 
new  legal  liability  with  a  right  to  sue  for  its  enforce- 
ment provided  the  suit  is  brought  within  twelve 
months  and  not  otherwise.  The  time  within  which 
the  suit  must  be  brought  operates  as  a  limitation  of 
the  liability  itself  as  created,  and  not  of  the  remedy 
alone.  It  is  a  condition  attached  to  the  right  to  sue 
at  all.  *  *  *  Time  has  been  made  of  the  essence 
of  the  right,  and  the  right  is  lost  if  the  time  is  dis- 
regarded. The  liability  and  the  remedy  are  created 
by  the  same  statute  and  limitations  of  the  remedy 
are,  therefore,  to  be  treated  as  limitations  of  the 
right."  The  right  of  action  being  given  solely  by 
statute,  the  legislature  may  make  any  condition  on- 
the  exercise  of  the  right  that  it  sees  fit  and  may 
therefore  provide  that  the  right  be  extinguished  if 
action  is  not  brought  within  a  certain  period. 

76.  Same  subject — ^Rules  of  evidence. — ^All  mat- 
ters relating  to  evidence  are  determined  by  the  law 
of  the  fonmi;  since  a  presumption  is  a  substitute 
or  excuse  for  evidence,  questions  as  to  presumption 
are  included  in  the  above  statement.  In  Hoadley 
V.  Northern  Transportation  Co.,®"  action  was  brought 
in  Massachusetts  against  the  defendant,  a  conmaon 
carrier,  for  the  destruction  of  an  engine  in  Chicago. 

J8  115  Mass.  304,  Leading  Illustrative  Oases. 
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The  plaintiff  contended  that  by  the  law  of  Illinois, 
the  mere  receipt,  without  objection,  of  a  bill  of  lad- 
ing which  limits  the  carrier's  common  law  liability 
for  loss  by  fire  would  not  raise  a  presumption  that 
its  terms  were  assented  to,  but  such  assent,  if  relied 
on,  must  be  shown  by  other  and  additional  evidence, 
and  that  the  Illinois  rule  should  govern.  The  court 
held  that  the  Massachusetts  and  not  the  Illinois  law 
should  apply,  saying:  "It  is  not  always  indeed  easy 
to  determine  whether  the  rule  of  law  sought  to  be 
applied  touches  the  validity  of  the  contract  or  only 
the  remedy  upon  it.  In  the  opinion  of  the  court  the 
rule  of  law  laid  down  in  Illinois  and  here  relied  on 
by  the  plaintiff  affects  the  remedy  only  and  ought 
not  to  control  the  courts  of  this  commonwealth.  The 
nature  and  validity  of  the  special  contract  is  the 
same  in  both  states.  It  is  only  a  difference  in  the 
mode  of  proof.  A  presumption  of  fact  in  one  state 
is  held  legally  sufficient  to  prove  assent  to  the  special 
contract  relied  on  to  support  the  defense.  In  the 
other  state  it  is  held  not  to  be  sufficient.  It  is  as  if 
proof  of  the  contract  depended  upon  the  testimony 
of  a  witness  competent  in  one  place  and  incompetent 
in  the  other." 

77.  '  Same  subject — Other  examples. — The  ques- 
tion whether  a  witness  is  competent  or  not;  whether 
a  partnership  is  to  be  sued  in  its  firm  name  or  in 
the  name  of  all  its  partners;®^  whether  the  assignee 
of  a  chose  in  action  shall  sue  in  his  own  name  or  in 
that  of  the  assignor;®*  the  exemption  of  a  debtor's 

87  BuUock  V.  Caird,  L.  E.  10  Q.  B.  276  (Eng.). 
»8  Eoosa  V.  Crist,  17  111.  450. 
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property  from  execution;^'  whether  the  defendant  is 
entitled  to  set  off  a  claim  of  his  own  against  that 
of  the  plaintiff,®"  are  all  matters  of  procedure  and 
governed  by  the  law  of  the  forum. 

On  the  other  hand,  as  we  have  seen  before,  the 
measure  of  damages  to  which  a  plaintiff  is  entitled 
seems  to  be  considered  a  part  of  the  right  and  not 
merely  a  part  of  the  remedy,  and  hence  the  law  of 
the  forum  does  not  apply.  In  contract  cases  it  should 
logically  be  governed  by  the  law  of  the  place  of  per- 
formance. In  Peck  V.  Mayo,®^  the  court  said: 
"When  the  contract  is  entered  into  in  one  coimtry, 
to  be  performed  in  another,  having  established  a 
lower  rate  of  interest  than  the  former,  and  the  con- 
tract stipulates  interest  generally,  it  has  always  been 
held. that  the  rate  of  interest  recoverable  was  that 
of  the  place  of  performance.". 

B.    Personal  Relations. 

78.  Capacity — Slavery.^The  status  of  slavery 
having  once  been  created  by  the  state  of  the  domicile 
of  the  parties,  will  be  recognized  everywhere;  but 
if  the  slave  is  taken  or  escapes  into  another  country, 
the  right  of  the  inaster  to  keep  or  to  recaptiu^e  the 
slave  will  depend  upon  the  law  of  the  country  where 
he  seeks  such  a  remedy;  if  the  latter  country  has  no 
laws  as  to  slavery,  there  will,  of  course,  be  no  ma- 
chinery for  enforcement.  As  Chief  Justice  Shaw 
said  in  Commonwealth  v.  Aves,*^  "Slaves  in  such 

89  Mineral  Point  E.  E.  v.  Barron,  83  HI.  365. 

eo  Gibbs  v.  Howard,  2  N.  H.  296. 

01 14  Vt.  33. 

92  18  Pick.  193  (Mass.). 
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case  become  free,  not  so  much  because  any  alteration 
is  made  in  their  status  or  condition,  as  because  there 
is  no  law  which  wOl  warrant — ^but  there  are  laws, 
if  they  choose  to  avail  themselves  of  them,  which 
prohibit — their  forcible  detention  or  forcible  re- 
moval." , 

Just  before  the  Civil  War,  slaves  who  escaped  to 
Canada  were  safe  from  their  former  masters.  Es- 
cape to  a  state  in  which  slavery  had  been  abolished 
was  not  enough  because  of  the  Fugitive  Slave  Law 
passed  by  Congress,  giving  the  right  to  the  master 
to  pursue  the  slave  into  a  free  state  and  get  him 
back. 

The  Thirteenth  Amendment  abolishing  slavery 
would  not  apply  to  a  slave  brought  here  from  some 
foreign  country,  to  the  extent  of  putting  an  end  to 
the  status.  Unless  the  foreigner  became  domiciled  • 
here  there  would  be  no  jurisdiction  to  bring  the 
status  to  an  end;  and  if  the  slave  was  willuig  to  go 
back  with  the  master  to  the  country  in  which  he 
had  been  enslaved,  he  would  be  in  the  same  legal 
position  as  that  in  which  he  was  before  he  came  here. 

79.  Incapacity  inflicted  as  a  penalty — Capacity 
to  sue. — In  Commonwealth  v.  Green,®*  the  defendant 
had  been  convicted  of  murder  in  the  court  below  on 
the  testimony  of  one  Stoddard  who  testified  for  the 
prosecution.  The  defendant  now  claims  that  Stod- 
dard was  incompetent  to  testify  because  he  (Stod- 
dard) had  been  convicted  of  larceny  in  the  state 
of  New  York,  by  which  conviction  he  had  been  ren- 
dered infamous  and  incompetent  to  testify.     The 

93  17  Mass.  ol5,  Leading  Illustrative  Cases. 
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court  held  that  this  incapacity  having  been  inflicted 
as  a  penalty  on  Stoddard  did  not  exist  outside  of 
the  state  which  imposed  it,  namely,  New  York.  The 
court  said:  "It  is  a  maxim  of  general  law  recog- 
nized by  all  nations,  viz.,  that  the  penal  laws  of  a 
country  do  not  reach  in  their  effects  beyond  the  juris- 
diction where  they  are  established.  *  *  *  In- 
famy is,  in  truth,  part  of  the  punishment  of  the  crime^ 
although  not  expressed  in  the  sentence;  and  it  cre- 
ates a  disability  to  testify,  just  as  excommunication 
in  a  spiritual  court  does  to  sue  in  the  courts  of  com- 
mon law.  To  hold  a  person  incompetent  on  account 
of  such  a  conviction  is  to  give  effect  to  the  conviction 
and  to  enforce  the  punishment;  and  thus  the  penal 
laws  of  one  country  would  reach  into  others,  con- 
trary to  the  principle  above  stated.  **  *  *  "V^e 
have  come  to  the  opinion  that  there  is  no  difference 
in  the  effect  of  a  conviction,  in  regard  to  the  com- 
petency of  a  witness  between  any  state  in  this  Union 
and  any  foreign  state;  and  that  in  neither  case  is 
the  witness  to  be  excluded  on  account  of  such  con- 
viction." 

In  Wilson  v.  King,®*  it  was  held  that  a  previous 
conviction  and  sentence  of  the  plaintiff  in  Tennessee 
did  not  affect  his  right  to  sue  and  recover, in  Arkan- 
sas, even  though  by  the  Tennessee  law  the  plaintiff 
was  considered  as  civilly  dead.  Civil  death,  like 
other  penalties,  is  not  given  any  extra-territorial 
force. 

It  is  generally  held  that  all  questions  of  capacity 
to  sue  are  determined  by  the  law  of  the  forum. 

9*  59  Ark.  32. 
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80.  "Marriage  valid  where  celebrated  valid 
everywhere."— In  Sutton  v.  Warren,**  the  plaintiff 
had  married  his  aunt  in  England  and  a  year  later 
had  emigrated  to  Massachusetts.  Some  years  there- 
after the  defendant  executed  a  promissory  note  to 
the  plaintiff's  wife  and  the  plaintiff  now  sues  on  it 
as  her  husband.  The  defendant  contended  that  the 
plaintiff  was  not  the  proper  person  to  sue  because  he 
was  not  legally  the  husband  of  the  promisee.  The 
marriage  in  England  was  not  void  but  only  voidable 
by  a  suit  instituted  for  that  purpose  and  no 
such  suit  had  been  brought;  but  such  a  mar- 
riage if  celebrated  in  Massachusetts,  ^  would  have 
been  entirely  void.  The  court  held  tljiat  the  plaintiff 
was  entitled  to  sue  on  the  note  as  husband,  saying: 
"In  the  present  case,  the  marriage  of  these  parties 
was  not  void  by  the  laws  of  England  though  void- 
able in  the  spiritual  court.  It  never  was  avoided,  and 
though  absolutely  prohibited  by  our  laws,  yet  not 
being  within  the  exception,  as  against  natural  law, 
we  do  not  feel  warranted  in  saying  that  the  parties 
are  not  husband  and  wife.  The  plaintiff,  Samuel 
Sutton,  sues  on  a  promissory  note  given  to  the  said 
Ann  Sutton,  and  as  her  husband,  he  can  maintain 
an  action  thereon,  in  his  own  name  alone,  there  being 
no  other  cause  of  objection  raised  than  the  one  stated 
in  regard  to  the  legality  of  their  marriage." 

By  "against  natural  law"  the  court  refers  to  such 
marriages  as  between  brother  and  sister.  Such  mar- 
riages would  probably  be  given  no  effect  whatever 
in  common  law  countries  on  grounds  of  public  policy, 

»5  10  Mete.  451  (Mass.),  Leading  Illusteative  Cases. 
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81.  Marriage — Divorce  from  a  polygamous  mar- 
riage.— ^In  Hyde  v.  Hyde,®®  the  plaintiff,  who  was  a 
Mormon  and  had  more  than  one  wife,  applied  for  a 
divorce  from  one  of  his  wives.  At  that  time  the  law 
of  Utah,  where  the  marriage  was  celebrated,  allowed 
polygamy.  The  court  held  that  the  English  law  of 
divorce  was  adapted  only  to'  monogamous  and  not 
to  polygamous  marriages  and  hence  they  could  give 
no  relief;  they  had  no  legal  machinery  to  deal  with 
such  marriages.  The  court  said:  "Now,  it  is  obvious 
that  the  matrimonial  law  of  this  country  is  adapted 
to  the  Christian  marriage,  and  it  is  wholly  inapplica- 
ble to  polygamy.  *  *  *  Por  it  would  be  quite 
unjust  and  almost  absurd  to  visit  a  man,  who  among 
a  polygamous  community,  ha(jl  married  two  women, 
with  divorce  from  the  first  Woman  on  the  ground 
that  in  our  view  of  marriage,  his  conduct  amounted 
to  adultery  coupled  with  bigamy.  Nor  would  it  be 
much  more  just  or  wise  to  attempt  to  enforce  upon 
him  that  he  should  treat  those  with  whom  he  had 
contracted  marriages,  in  the  polygamous  sense  of 
that  term,  with  the  consideration  and  accojrding  to 
the  status  which  Christian  marriage  confers."  The 
court  was  careful  to  deny  that  it  held  a  polygamous 
marriage  invalid,  saying :  "In  conformity  with  these 
views  the  court  must  reject  the  prayer  of  this  peti- 
tion, but  I  may  take  the  occasion  of  here  observing 
that  this  decision  is  confined  to  that  object.  This 
court  does  not  profess  to  decide  upon  the  rights  of 
succession  or  legitimacy  which  it  might  be  proper  to 
accord  to  the  issue  of  the  polygamous  union,  nor  upon 

BeL.  H.  1  P.  &  M.  130  (Eng.). 
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the  rights  or  obligations  in  relation  to  third  persons 
which  people  living  under  the  sanction  of  such  unions 
may  have  created  for  themselves.  All  that  is  in- 
tended to  be  here  decided  is  that  as  between  each 
other  they  are  not  entitled  to  the  remedies,  the  ad- 
judication, or  the  relief  of  the  matrimonial  law  of 
England." 

82.  Legitimacy — Descent  of  English  land. — li  an 
illegitimate  child  has  been  legitimated  by  the  proper 
law,  he  is  entitled  to  the  rights  of  a  legitimate  child 
everywhere.  But  su,ch  a  child  has  been  held  incom- 
petent, to  inherit  English  land  not  because  he  is  not 
recognized  as  a  legitimate  child,  but  because  English 
land  descends  to  the  eldest  son  born  in  wedlock.  In 
Birt whistle  v.  Vardill,"^  the  court  said:  "We  hold 
it  to  be  a  rule  or  maxim  of  the  law  of  England,  with 
respect  to  the  descent  of  land  in  England  from  father 
to  son,  that  the  son  must  be  born  after  actual  mar- 
riage between  his  father  and  mother;  that  this  is  a 
rule  juris  positivi  (of  positive  law),  as  are  all  the 
laws  which  regulate  the  succession  to  real  property, 
this  particular  rule  having  been  framed  for  the  direct 
purpose  of  excluding,  in  the  descent  of  land  in  Eng- 
land, the  application  of  the  rule  of  the  civil  and  canon 
law  of  land  in  England,  by  which  the  subsequent 
marriage  between  the  father  and  mother  was  held  to 
make  a  son  born  before  marriage  legitimate;  and 
this  rule  of  descent  being  a  rule  of  positive  law  an- 
nexed to  the  land  itself,  cannot  be  allowed  to  be 
broken  ia  upon  or  disturbed  by  the  law  of  the  coun- 
try where  the  claimant  was  born,  and  which  may 

»7  7  Clark  &  Pinnelly  895  (Eng.). 
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be  allowed  to  govern  his  personal  status  as  to  legiti- 
macy, upon  the  supposed  ground  of  the  comity  of 
nations," 

83.  Same  subject — Interpretation  of  the  word 
"child"  or  "son." — The  doctrine  of  Birtwhistle  v. 
Vardill  applies  only  to  English  land,  not  to  English 
personalty.  In  In  re  Andros,®®  A  died  domiciled  in 
EnglanVi,  having  bequeathed  personal  property  to 
trustees  on  trust  for  "his  great  nephews,  the  sons  of 
his  deceased  nephew,  Thomas  Godfrey  Andros." 
T.  Gr.  Andros  always  lived  in  the  island  of  Guern- 
sey, the  law  of  which  provided  for  legitimation  by 
subsequent  marriage.  The  plaintiff  was  an  illegiti- 
mate son  of  T.  G.  Andros,  who  married  the  plaintiff's 
mother  after  the  plaintiff's  birth.  It  was  held  that 
the  plaintiff  was  entitled  to  share  as  a  son  of  T.  G. 
Andros,  the  court  saying:  "The  law,  as  I  under- 
stand it,  is  that  a  bequest  of  personalty  in  an  English 
will  to  the  children  of  a  foreigner  means  to  his  legiti- 
mate children,  and  that  by  international  law,  as  rec- 
ognized in  this  country,  those  children  are  legitimate 
whose  legitimacy  is  established  by  the  law  of  the 
father's  domicile.  Thus  ante  nati  (those  born  before 
marriage),  whose  father  was  domiciled  in  Guernsey 
at  their  birth,  and  subsequently  married  the  mother 
so  as  to  make  the  ante  nati  legitimate  by  the  law 
of  Guernsey,  are  recognized  as  legitimate  by  the 
law  of  this  country,  andean  take  under  such  a  gift." 

84.  Adoption.— In  Van  Matre  v.  Sankey,^^  the  de- 
fendant claimed  that  she  was  the  heir  of  Samuel 


98  24  Ch.  I)iv.  637  (Eng.). 
98  148  HI.  536. 
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Sankey,  having  been  adopted  by  the  said  Samuel 
Sankey  in  accordance  with  the  law  of  Pennsylvania 
which  Was  at  that  time  his  domicile.  The  law  of 
Illinois  also  provided  for  adoption.  The  Illinois 
court  held  that  the  defendant  was  entitled  to  the 
same  rights  as  if  she  had  been  adopted  in  Illinois. 
The  court  in  discussing  this  point  said:  "It 
is  insisted  that  the  decree  of  adoption,  al- 
though valid  in  the  state  of  the  domicile  of 
the  child,  and,  pro  tempore  (for  the  time  being)  of 
the  person  adopting  her,  cannot  affect  the  descent  of 
real  property  in  Illinois.  *  *  *  It  is  a  general 
principle  that  the  status  or  condition  of  a  person,  the 
relation  in  which  he  stands  to  another  person,  and 
by  which  he  is  qualified  or  made  capable  to  take  cer- 
tain rights  in  that  other's  property  is  fixed  by  the 
law  of  the  domicile,  and  this  status  and  capacity  are 
to  be  recognized  and  upheld  in  every  other  state  so 
far  as  they  are  not  inconsistent  with  its  own  laws 
and  policies.  *  *  *  No  inconsistency  with  our 
laws  or  their  policy  exists  in  this  case.  The  rights 
claimed  under  and  by  virtue  of  the  adoption  in  Penn- 
sylvania are  those,  and  none  other,  that  would  exist 
upon  the  creation  of  the  same  artificial  relation  in 
this  state.  We  are  of  opinion,  therefore,  that  upon 
the  death  of  Samuel  Sankey  without  other  children 
the  estate  in  Illinois  descended  to  the  appellee,  Caro- 
line C  Sankey,  as  his  child  and  heir  at  law." 

85.  Guardianship. — The  old  doctrine  was  that 
the  guardian  of  the  person  of  a  chUd  appointed  at 
the  domicile  of  the  child  is  to  be  treated  as  being  in 
the  position  of  a  parent  and  his  right  to  the  custody 
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of  the  child's  person  will  be  enforced  everywhere/ 
But  the  strong  tendency  in  recent  years — especially 
in  the  United  States — ^is  to  lay  more  emphasis  on 
the  interests  of  the  child,  and  the  so-eaUed  rights, 
even  of  the  parent,  have  been  much  diminished.  A 
foreign  guardian  or  parent  can  of  course  claim  no 
greater  right  to  the  custody  of  the  child  than  that 
which  would  be  granted  to  a  guardian  or  parent  of 
the  state  of  the  forum.  In  Woodworth  v.  Spring,^ 
where  the  contest  was  between  the  Illinois  domi- 
ciliary guardian  and  the  guardian  appointed  later 
by  the  Probate  Court  in  Massachusetts,  the  court 
said,  "No  doubt  so  long  as  the  child  continues 
within  this  jurisdiction  the  guardian  appointed  in 
the  courts  of  this  state  would  have  the  exclusive 
right  to  the  custody  of  his  person.  But  the  decree 
of  the  Probate  Court  does  not  deprive  this  court  of 
the  power  to  adjudicate  and  determine  the  question 
of  the  proper  custody  of  the  child  as  between  a  do- 
mestic guardian  and  one  appointed  in  the  place  of 
the  domicile  of  the  infant.  The  jurisdiction  of  this 
court  to  decide  on  habeas  corpus  or  other  proper 
process,  ^concerning  the  care  and  custody  of  infants,, 
is  paramount,  and  cannot  be  taken  away  by  avj 
decree  of  an  inferior  tribunal.  The  result  is  that 
neither  of  the  parties  to  the  present  proceeding  can 
assert  or  maintain  an  absolute  right  to  the  perma- 
nent care  and  custody  of  the  infant  who  is  now 
before  the  court.  But  it  is  for  this  court  to  deter- 
mine, in  the  exercise  of  a  sound  judicial  discretion, 

1  Nugent  ▼.  Vetzera,  L.  B.  2  Eq.  704. 
-     2  4  Allen  321  (Mass.). 
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having  regard  to  the  welfare  and  permanent  good 
of  the  child,  as  a  predominant  consideration,  to 
whose  custody  he  shall  be  committed," 

C.    Property  and  Inheritance. 

86.  Enforcement  of  property  rights. — ^In  Waters 
V.  Barton,*  one  David  Barton  took  two  slaves  be- 
longing to  his  father,  Joshua  Barton,  from  Tennessee 
to  Texas  with  the  consent  of  Joshua  Barton.  After 
arriving  in  Texas,  he  claimed  the  slaves  as  his  own 
and  held  them  for  the  statutory  period  of  two  years. 
By  the  law  of  Texas  title  passed  at  the  end  of  two 
years.  After  David  Barton's  death  the  slaves  were 
taken  back  to  Tennessee,  and  David  Barton's^  daugh- 
ter sued  for  their  recovery  in  a  Tennessee  court.  The 
court  held  that  the  title  acquired  under  the  law  of 
Texas  should  be  enforced,  and  that  the  daughter  of 
David  Barton^  was  entitled'  to  recover,  saying: 
"Every  sovereignJ;y  possesses  the  undoubted  power 
to  regulate  the  rights  of  property  situate  within  its 
own  jurisdiction.  It  may  limit  all  rights  of  action 
to  certain  prescribed  periods,  and  may  ordain  that, 
after  the  expiration  of  the  periods,  thus  prescribed, 
not  only  the  right  of  action,  but  the  claim  or  title, 
likewise,  shall  be  extinguished.  And  if  a  positive 
title  to  property  be  then  acquired  and  perfected  by 
the  local  law  of  the  place  where  situate  at  the  time, 
upon  what  sound  principle  can  it  be  maintained  that 
such  title  can  be  affected  or  defeated  by  the  removal 
of  the  property  to  another  country  by  the  possessor, 
or  by  its  removal  by  another,  without  his  consent?" 

8  1  Coldwell  450  (Tenn.). 
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If  David  Barton  had  taken  the  slaves  to  Texas 
without  the  consent  of  his  father,  Texas,  having  con- 
trol of  the,  property,  might  still  insist  upon  passing 
title  at  the  end  of  two  years;  but  it  is  at  least  doubt- 
ful whether  Tennessee -or  any  other  state  would  give 
effect  to  a  title  thus  acquired. 

87.  The  title  of  an  administrator. — ^An  adminis- 
trator, upon  appointment,  gets  title  to  all  the  mova- 
bles within  the  jurisdiction  in  which  he  is  appointed,* 
Having  title,  he  may  sue  to  recover  the  movables  not 
only  in  that  state,  but  in  other  states,  where  the 
movables  may  have  been  taken  after  the  death  of 
the  deceased.  His  title  is  said  to  relate  back  to  the 
death  of  the  deceased.  Outside  the  state  that  ap- 
points him  he  is  treated  as  any  other  owner  would 
be  treated.  In  Currie  v.  Bireham,^  one  Newby,  an 
English  officer,  died  in  India.  His  wife  took  out 
letters  of  administration  of  his  effects  in  the  Record- 
er's Court  of  Bombay;  and,  having  collected  some 
of  his  effects,  realized  the  proceeds  in  government 
bills,  drawn  on  England,  and  returned  to  this  coun- 
try, leaving  a  brother  officer  of  her  husband  to  col- 
lect the  remainder  of  his  effects,  and  remit  the  pro- 
ceeds in  like  manner  for  her  account  after  she  quitted 
India.  The  plaintiff,  one  of  Ne why's  creditors,  took 
out  letters  of  administration  in  England.  One  Moore, 
who  had  acted  as  Mrs.  Newby's  agent,  in  handling 
the  money,  died  without  paying  over  to  her  the  sum 
of  170  pounds  belonging  to  Ne  why's  estate,  and  the 

4  In  this  and  the  following  sections  the  word  ' '  administrator ' '  is  used  to 
cover  both  administrator  and  executor,  the  rights  and  liabilities  being  iden- 
tical, with  some  minor  exceptions. 

B  1  Dowling  &  Eyland  35  (Eng.). 
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plaintiff,  the  English  administrator,  now  sues  to  re- 
cover this  sum.  The  court  said:  "We  are  of  opin- 
ion that  this  action  will  not  lie  at  the  suit  of  this 
plaintiff.  The  wife  of  the  intestate  is  entitled  to 
all  the  effects  of  which  her  husband  died  possessed 
in  India,  by  virtue  of  the  letters  of  administration 
granted  to  her  in  that  country.  It  is  not  suggested 
that  the  sum  of  money  in  question  was, not  a  part 
of  the  proceeds  of  the  intestate's  effects.  The  effects 
are  remitted  to  this  country  by  her  in  the  shape  of 
bills,  and  they  come  to  the  hands  of  her  agent  Moore.' 
He  receives  the  money  to  her  use,  and  in  her  own 
right  as  administratrix.  If  she  has  any  claim  upon 
the  money,  which  it  is  alleged  that  Moore  retained 
in  his  hands,  she  may  maintain  an  action,  but  it  wUl 
not  lie  at  the  suit  of  this  plaintiff  under  the  letters 
of  administration  which  he  has  obtained." 

An  administrator  gets  no  title  to  movables  outside 
the  state  in  which  he  is  appointed. 

88.  Suit  by  and  against  an  administrator. — The 
general  rule  is  that  an  administrator  cannot  sue  or 
be  sued  as  such  outside  the  state  in  which  he,  is 
appointed.  The  rule  is  limited  to  claims  in  favor, 
of  and  against  the  estate,  and  does  not  apply  to 
claims  on  contracts  which  the  administrator  has  him- 
self made;  on  these  he  ma}'^  sue  and  be  sued  any- 
where. In  Johnston  v.  Wallis,"  the  court  said :  * '  The 
defendants  rely  mainly  upon  the  proposition  that  as 
foreign  executors  they  could  not  sue  or  be  sued  in 
this  state  and  acquire  all  their  rights  and  owe  their 
responsibilities  to  another  jurisdiction.    That  is  the 

6  112  N.  Y.  230,  Leading  Illustkative  Cases. 
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general  rule,  but  in  this  state  at  least  it  is  confined  to 
claims  and  liabilities  resting  wholly  upon  the  repre- 
sentative character.  In  Lawrence  v.  Lawrence,^  the 
rule  was  declared  to  be  applicable  only  to  suits 
brought  upon  debts  due  to  the  testator  in  his  lifetime 
or  based  upon  some  transaction  with  him,  and  does 
not  prevent  a  foreign  executor  from  suing  in  our 
courts  upon  a  contract  made  with  him  as  such  ex- 
ecutor. Of  course  where  he  can  sue  upon  such  a  con- 
tract he  may  be  sued  upon  it.  The  remedy,  must  run 
to  each  party  or  to  neither.  In  the  present  case  the 
action  is  not  founded  upon  any  transaction  with  the 
deceased  but  upon  a  contract  which  the  defendants 
themselves  made." 

Nor  does  the  rule  apply  to  judgments  which  the 
administrator  has  recovered  upon  claims  due  the 
estate.  The  judgment  is  a  new  claim  merging  the 
old  and  belongs  to  the  administrator  personally.  In 
Talmage  v.  Chapel,®  the  plaintiff  as  administrator 
of  the  estate  of  George  Clinton  in  New  York  had  re- 
covered judgment  against  the  defendants  in  a  New 
York  court  on  a  claim  due  to  the  estate.  The  plain- 
tiff, without  ever  having  been  appointed  administra- 
tor in  Massachusetts,  brought  suit  in  Massachusetts 
on  the  judgment.  The  court  held  that  the  plaintiff' 
was  entitled  to  recover,  because  the  judgment  was  a 
new  claim  not  belonging  to  the  estate  but  belonging 
to  the  administrator  personally,  he  being  account- 
able for  it,  however,  to  the  New  York  court  which 
appointed  him.    The  court  said:    "Here  the  action 


T  3  Barb.  Ch.  74  (N.  Y.). 
8  16  Mass.  ]1. 
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is  on  a  judgment  already  recovered  by  the  plaintiff, 
and  it  might  have  been  brought  by  him  in  his  own 
name,  and  not  as  administrator.  For  the  debt  was 
due  to  him,  he  being  answerable  for  it  to  the  estate 
of  the  intestate;  and  it  ought  to  be  considered  as  so 
brought,  his  style  of  administrator  being  merely  de- 
scriptive, and  not  being  essential  to  his  right  to  re- 
cover. It  is  important  for  the  purposes  of  justice 
that  it  should  be  so;  for  an  administrator  appointed 
here  could  not  maintain  an  action  on  this  judgment, 
not  being  privy  to  it.  Nor  could  he  maintain  an 
action  on  the  original  contract;  for  the  defendants 
might  plead  in  bar  the  judgment  recovered  against 
them  in  New  York.  The  debt  sued  for  is  in  truth  due 
to  the  plaintiff  in  his  personal  capacity.  For  he. 
makes  himself  accountable  for  it  by  bringing  his 
action;  and  he  may  well  declare  that  the  debt  is  due 
to  himself." 

But  a  judgment  against  an  administrator  as  such 
on  a  claim  against  the  decedent  is  not  a  personal 
claim  against  him  and  no  suit  can  be  brought  on  the 
judgment  outside  the  state  either  against  that  ad- 
ministrator or  against  the  administrator  of  the  state 
in  which  suit  was  "brought.  There  is  no  privity  be- 
tween the  different  administrators. 
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CHAPTER  Vn. 

RECOGNITION  AND  ENFORCEMENT  OF  RIGHTS 

(Continued). 

A.    Administration  of  Decedents'  Estates. 

89,  Principal  and  ancillary  administrations. — 
Where  a  decedent  dies  leaving  personal  property  in 
several  states,  an  administrator  will  normally  be  ap- 
pointed in  each  state.  The  administrator  appointed 
4n  the  state  of  the  domicile  is  usually  called  the  prin- 
.cipal  administrator;  the  administrators  appointed  in 
other  states  or  countries  are  called  ancillary  admin- 
istrators. The  administrator  of  the  domicUe  is  fre- 
quently appointed  ancillary  administrator  in  other 
states,  but  the  two  administrations  are  kept  separate 
just  as  if  the  ancillary  administrator  were  a  different 
individual.  In  Stevens  v.  Gaylord,^  the  court  said: 
"The  right  of  granting  administration  is  not  con- 
fined to  the  state  or  country  in  which  the  deceased 
last  dwelt.  It  is  very  common,  and  often  necessary, 
that  administration  be  taken  out  elsewhere.  If  a 
foreigner,  or  a  citizen  of  any  other  of  the  United 
States,  dies,  leaving  debts  and  effects  in  this  state, 
these  can  never  be  collected  by  an  administrator  ap- 
pointed in  the  place  of  his  domicile;  and  we  uni- 
formly grant  administration  to  some  persons  here 
for  that  purpose.    *    *    *    In  such  case,  however, 

9  11  Mass.  256. 
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the  administration  granted  here  is  considered  as 
merely  ancillary  to  the  principal  administration, 
granted  in  the  jurisdiction  where  the  deceased  dwelt. 
It  is  true  that  such  ancillary  administration  is  not 
usually  granted  until  it  is  appointed  in  the  place  of 
the  deceased's  domicile.  But  this  cannot  be  a  neces- 
sary prerequisite;  for,  if  so,  and  it  should  happen  that 
an  administration  was  never  granted  in  the  foreign 
state,  the  debts  due  here,  under  such  circumstances, 
to  a  deceased  person,  could  never  be  collected;  and 
the  debts  due  from  him  to  citizens  of  this  state  might 
remain  unpaid." 

90.  Accountability  of  administrators. — As  pointed 
out  in  §  89,  the  administrations  in  each  state  are  kept 
separate  even  if  the  same  individual  is  acting  as  ad- 
ministrator in  both  or  all  the  states.  For  assets 
which  he  has  received  in  one  state  he  is  not  account- 
able in  another.  In  Fay  v.  Haven  ^"  one  Haven  had 
been  appointed  principal  administrator  in  Louisiana 
and  ancillary  administrator  in  Massachusetts;  suit 
was  brought  in  Massachusetts  on  his  bond  given  in 
Massachusetts,  demanding  an  accounting  for  prop- 
erty 'which  he  had  received  as  administrator  in 
Louisiana.  The  court  held  that  he  was  not  to  be  held 
accountable  therefor  in  a  Massachusetts  court,  say- 
ing: "It  seems  to  be  highly  reasonable  and  proper 
that  the  accountability  of  an  administrator  for  all 
assets  received  under  an  appointment  in  one  state 
should  be  exclusively  under  the  laws  and  judicial  de- 
cisions of  the  state  conferring  upon  him  the  power 
and  authority  to  act  in  its  behalf;  and  that  all  ques- 

10  3  Mete.  109  (Mass.). 
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tions  as  to  the  faithful  or  unfaithful  discharge  of  his 
duties  as  such  administrator  should  be  limited  to  the 
same  local  jurisdiction.  If  it  were  not  so,  obviously, 
great  confusion  would  arise,  and  conflicting  decisions 
might  be  made,  requiring  inconsistent  duties  of  the 
administrator.  *  *  *  Upon  the  whole  matter, 
the  court  are  of  the  opinion  that  the  defendants  are 
not  liable  on  this  bond  to  the  judge  of  probate  in  this 
county  for  any  assets  received  in  the  state  of  Louisi- 
ana," 

91.  Collection  of  choses  in  action — Simple  debts, 
— A  simple  contract  debt  has  no  situs,  but  for  pur- 
poses of  administration  it  is  treated  as  if  it  had  a 
situs  at  the  residence  of  the  debtor  to  the  extent  that 
a  payment  to  the  administrator  of  that  state  is  a 
good  discharge;  also,  the  existence  of  such  a  claim 
is  sufficient  ground  for  the  appointment  of  an  admin- 
istrator there  even  though  there  is  no  tangible  prop- 
erty within  the  state.  And  the  place  of  residence  of 
the  debtor  at  the  time  of  the  death  of  the  decedent 
is  immaterial.  In  Pinney  v.  McGregory  ^^  the  court 
said:  "We  prefer  to  rest  the  jurisdiction  of  the 
Probate  Court  upon  the  residence  of  the  debtor  to 
the  intestate  in  this  county  at  the  time  of  the  'grant 
of  the  administration.  *  *  *  It  is  said,  indeed, 
in  the  text-books  of  approved  authority  that  the 
debtor  jnust  have  resided  there  at  the  time  of  the 
intestate's  death,  though  we  do  not  find  that  this 
has  been  expressly  adjudged.  *  *  *  To  limit  the 
power  of  granting  administration  to  cases  in  which 
the  goods  are,  or  the  debtor  resides,  in  the  common- 

11 102  Mass.  186. 
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wealth  at  the  tiine  of  the  death  of  the  intestate,  would 
be  to  deny  to  the  creditors  and  representatives  of  the 
deceased,  whether  citizens  of  this  or  of  another  state, 
all  remedy  whenever  goods  are  brought  into  this 
state  or  a  debtor  takes  up  his  residence  here  after 
the  death  of  the  intestate.  The  more  liberal  con- 
struction of  the  statute  is  necessary  to  prevent  a 
failure  of  justice. ' ' 

But  the  administrator  of  the  estate  where  the 
debtor  resides  is  not  the  only  one  who  is  entitled  to 
collect.  If  the  debtor  pays  any  administrator,  either 
involuntarily  or  volimtarily  in  good  faith,  such  pay- 
ment is  a  complete  discharge.  In  Amsden  v.  Daniel- 
son^''  the  court  said:  "The  debt  was  assets  in  the 
state  where  the  debtor  resided.  *  *  *  Assuming 
this  to  be  so,  the  question  is  whether  the  adminis- 
trator may  collect  the  debt  in  another  state  if  he  has 
the  chance  to  do  so.  Upon  this  question  we  have  no 
doubt.  It  is  well  settled  that  a  bona  fide  voluntary 
payment  to  a  foreign  administrator  is  a  good  dis- 
charge of  a  debt;  and,  if  this  be  so,  an  involuntary 
judgment,  based  upon  an  attachment  of  property, 
cannot  be  less  valid." 

92.  Collection  of  bills  and  notes. — ^Where  a  debt 
is  evidenced  by  a  negotiable  instrument,  such  as  a 
negotiable  promissory  note  or  a  bill  of  exchange,  the 
debtor  is  entitled  to  the  surrender  of  the  instrument 
upon  paying.  Hence,  only  an  administrator  who  has 
the  instrument  can  collect  it.^*  If  the  debtor  lives 
in  a  state  or  country  other  than  that  of  the  adminis- 

12  18  E.  I.  787. 
"isMcOord  v.  Thompson,  92  Ind.  565. 
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trator  who  has  the  bill  or  note,  the  simplest  method 
of  procedure  is  for  the  administrator  to  endorse  the 
instrument  in  blank;  this  makes  it  payable  to 
bearer;  he  may  then  sue  upon  the  instrument  any- 
where, not  as  administrator,  but  as  owner,  being 
accountable,  of  course,  to  the  court  which  appointed 
him. 

A  life  insurance  policy  seems  to  be  treated  in 
much  the  same  way.  In  Merrill  v.  The  New  Eng- 
land Mutual  Life  Ins.  Co."  it  was  held  that  where  a 
life  insurance,  policy  had  been  pledged  in  Massa- 
chusetts, the  Massachusetts  administrator  was  the 
proper  person  to  coUeet  on  it,  and  not  the  principal 
administrator  appointed  in  Illinois. 

93.  The  right  of  creditors  to  prove. — ^Each  state 
usually  exercises  its  power  to  grant  administration 
of  the  assets  within  its  borders  in  order  to  protect 
its  own  citizens  who  may  be  creditors.  Unless  for- 
bidden- by  the  constitution,  a  state  might  insist  on 
its  own  citizens  being  paid  first  to  the  exclusion  of 
creditors  residing  elsewhere.  But  the  general  rule 
is  that  the  creditor  who  has  a  claim  against  the  de- 
cedent's estate  may  prove  it  in  every  state  which 
grants  administration.  He  is,  of  course,  not  likely 
to  do  this  unless  the  estate  is  insolvent;  and,  of 
course,  in  any  event  he  is  entitled  to  only  one  satis- 
faction. In  Groodall  v.  Marshall  ^^  the  court  said: 
"For  these  reasons  we  are  of  opinion  that  where  a 
person,  domiciled  in  another  government,  dies,  leav- 
ing property  in  this  state,  and  an  ancillary  adminis- 

1*  103  Mass.  245. 
"  11  N.  H.  88. 
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tration  is  taken  here,  and  the  estate  represented 
here  is  insolvent,  all  the  creditors  of  the  deceased 
are  entitled  to  prove  their  claims  against  the  estate 
here  and  to  have  it  appropriated  in  satisfaction  of 
their  demands." 

But  in  order  to  help  bring  about  equality  between 
the  creditors,  a  creditor  who  has  already  received 
part  payment  in  another  state  or  country  ought  not 
to  be  allowed  to  share  until  other  creditors  who  have 
received  nothing  shall  get  payment  on  their  claims 
to  the  same  extent. 

Although  the  surplus  or  balance  after  the  debts 
are  paid  is  distributed  according  to  the  domicile  of 
the  decedent,  questions  of  priorities  of  creditors  and 
other  questions  relative  -to  the  payment  of  debts 
are  governed  by  the  law  of  the  forum,  just  as  in  the 
case  of  collecting  and  paying  the  debts  of  a  living 
person.^® 

But  if  a  creditor  has  already  acquired  a  priority 
over  movables  which  are  later  transferred  into  an- 
other state  for  purposes  of  administration,  he  may 
follow  the  property  and  claim  the  priority,  just  as 
he  may  claim  any  other  vested  right,  and  it  ought 
to  be  enforced." 

94.  Distribution. — ^After  the  debts  have  been  paid 
by  the  ancillary  administrator  to  the  local  creditors 
and  such  other  creditors  who  have  chosen  to  prove 
there,  and  it  is  affirmatively  shown  that  all  creditors 
everywhere  have  been  paid,  the  court  of  the  ancil- 
lary administration  may,  in  its  discretion,  either  dis- 

isPardo  v.  Bingham,  L.  E.,  6  Eq.  Gas.  485  (Eng.). 
"  Hanson  v.  Walker,  7  Ia  J.  Oh.  (o.  s.)  135  (Eng.). 
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tribute  the  surplus  itself  or  order  the  ancillary  ad- 
ministrator to  transfer  it  to  the  principal  adminis- 
trator for  distribution;^*  in  either  case  the  rule  of 
distribution  followed  is  that  of  the  law  of  the  domi- 
cile, of  the  decedent.  But  if  the  debts  are  not  all 
paid^the  court  has  no  such  discretion;  the  law  is  that 
the  surplus  must  be  transferred  to  the  principal  ad- 
ministrator for  the  purpose  of  paying  the  rest  of 
the  debts;  until  the  debts  are  all  paid,  there  is  noth- 
ing to  distribute. 

After  the  ancillary  administrator  has  complied 
with  the  order  of  court  directing  him  to  transmit  the 
balance  to  the  principal  administrator,  he  is  relieved 
of  any  responsibility  for  this  surplus;  and  if  he  is 
sued  by  a  distributee,  he  may  plead  this  in  defense. 
If  the  ancillary  administrator  happens  to  be  also 
principal  administrator,  the  same  principles  apply, 
payment  to  the  principal  administrator  being  made 
by  charging  himself  as  principal  administrator  with 
the  receipt  of  this  balance  so  as  to  make  himself 
accountable  for  it  to  the  court  of  principal  adminis- 
tration. In  Emery  v.  Batchelder"  the  court  said: 
''The  defendants  have  not  in  their  hands  any  funds 
as  executors  appointed  in  this  state.  They  have 
tran^itted  the  balance  of  the  estate  which  was  in 
their  hands  as  such  executors  to  themselves  as  exec- 
utors in  Maine,  and  this  has  been  allowed  and  ap- 
proved by  the  Probate  Court  of  Suffolk  County.  Our 
statutes  provide  that,  where  ancillary  administra- 
tion is  taken  out  in  this  state,  upon  the  settlement 

1 8  Harvey  v.  Eichards,  1  Mason  381  (TJ.  S.  C.  C). 

19  132  Mass.  452,  Leading  Illustrative  Cases. 
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of  the  estate,  after  the  payment  of  the  debts 
which  it  is  liable  in  this  state,  the  residue  of  the 
personal  estate  may  be  distributed  according  to  the 
will,  'or,  in  the  discretion  of  the  court,  it  may  be 
transmitted  to  the  executor  or  administrator,  if  there 
is  any,  in  the  state  or  country  where  the  deceased  had 
his  domicile,  to  be  disposed  of  according  to  the  laws 
thereof. '  *  *  *  The  principle  is  the  same  where 
the  executors  in  the  two  states  are  th^  same  persons. 
They  act  ia  each  state  in  a  different  capacity,  and 
are  in  law  regarded  as  different  persons.  When  the 
defendants,  acting  as  executors  in  Massachusetts, 
transmitted  the  estate  in  their  hands  as  such  exec- 
utors to  themselves,  acting  as  executors  in  Maine, 
they  had  performed  all  their  duties  in  Massachu- 
setts and  were  no  longer  accountable  as  executors 
here.  They  thereby  placed  the  whole  of  the  estate 
of  the  testator  within  the  jurisdiction  and  control 
of  the  courts  of  Maine,  and  are  accountable  for- it 
there." 

B.    Estates  in  the  Hands  of  Receivers. 

95.  Appointment  of  a  receiver. — Jurisdiction  to 
appoint  a  receiver  for  property  depends  upon  juris- 
diction over  the  property.  If  the  individual  partner- 
ship or  corporation  for  whom  a  receiver  is  appointed 
has  property  in  several  states,  the  usual  procedure  is 
to  have  a  receiver  appointed  in  each  state.  The  re- 
ceiver appointed  at  the  domicile  is  called  the  prin- 
cipal receiver;  the  others  are  called  ancillary  receiv- 
ers. The  appointment  of  an  ancillary  receiver  will 
not  be  made  if  there  are  no  creditors  residing  in  the 
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jurisdiction,  because  it  would  only  add  to  the  ex- 
pense.^" 

If  the  principal  receiver  asks  to  be  appointed  in 
the  other  jurisdictions  where  there  are 'assets  and 
creditors,  he  will  usually  be  appointed.  But,  whether 
he  or  someone  else  is  appointed,  the  assets  are  sep- 
arately administered  in  each  state. 

96.  Power  of  a  receiver  to  sue  in  a  foreign  juris- 
diction.— ^If,  as  in  Ward  v.  Conn.  Pipe  Mfg.  Co.,"  an 
assignment  is  made  to  the  receiver,  his  rights  are 
the  same  as  that  of  any  other  assignee;  hence,  as  to 
choses  in  action,  assigned  to  him,  he  may  sue  any- 
where; whether  he  sues  in  his  own  name  or  in  the 
name  of  the  assignor  will  depend  upon  the  law  of  the. 
formn. 

Where  no  assignment  is  made  to  the  receiver,  the 
general  rule  is  that,  having  no  title^  he  cannot  sue 
outside  the  state  in  which  he  is  appointed  receiver. 
But  Hurd  V.  City  of  Elizabeth  ^^  shows  a  sensible 
modification.  In  that  case  Hurd,  who  had  been  ap- 
pointed receiver  in  New  York,  brought  suit  in  a  New 
Jersey  court  to  collect  assets  due  to  the  estate;  it 
was  held  that,  since  there  were  no  rights  of  New 
Jersey  creditors  infringed  in  any  way,  the  suit 
should  be  allowed,  the  court  saying:  "That  the 
officer  of  a  foreign  court  should  not  be  permitted,  as 
against  the  claims  of  creditors  resident  here,  to  re- 
move from  the  state  the  assets  of  the  debtor,  is  a 
proposition  that  appears  to  be  asserted  by  all  the 

20  Mabon  v.  Ongley  Electric  Co.,  156  N.  T.  196, 

21  71  Conn.  345. 

22  41  N.  J.  L.  1. 
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decisions;  but  that,  similarly,  he  should  not  be  per- 
mitted to  remove  such  assets  when  creditors  are  not 
so  interested,  is  quite  a  different  affair,  and  it  may, 
perhaps,  be  safely  said  that  this  latter  doctrine  has 
no  direct  authority  in  its  favor.  *  *  *  When 
there  are  no  persons  interested  but  the  litigants  in 
a  foreign  jurisdiction,  and  it  becomes  expedient,  in 
the  progress  of  such  suit,  that  the  property  of  one 
of  them,  wherever  it  may  be  situated,  should  be 
brought  in  and  subjected  to  such  proceeding,  I  can 
think  of  no  objection  against  allowing  such  a  power 
to  be  exercised." 

Another  modification  of  the  general  rule  is  illus- 
trated in  Chicago,  etc..  Railway  v.  Keokuk,  etc., 
Packet  Co.,**  in  which  it  was  held  that  where  the 
Missouri  receiver  had  taken  possession  of  a  barge 
in  Missouri  and  had  sent  the  barge  on  a  trip  up  the 
Mississippi  River  and  return,  the  receiver  was  enti- 
tled to  sue  in  an  Illinois  court  to  get  back  the  barge 
from  Illinois  creditors  who  had  attached  it.  The 
court  said:  "The  general  doctrine  that  the  powers 
of  a  receiver  are  co-extensive  only  with  the  jurisdic- 
tion of  the  court  making  the  appointment,  and  par- 
ticularly that  a  foreign  receiver  should  not  be  per- 
mitted, as  against  the  claims  of  creditors  resident 
in  another  state,  to  remove  from  such  state  the  assets 
of  the  debtor,  it  being  the  policy  of  every  govern- 
ment to  retain  in  its  oWn  hands  the  property  of  the 
debtor  until  all  domestic  claims  against  it  have  been 
satisfied,  we  fuUy  concede;  and,  were  this  the  case 
of  property  situated  in  this  state,  never  having  been 

23 108  m.  317. 
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within  the  jurisdiction  of  the  court  that  appointed 
the  receiver,  and  never  having  been  in  the  posses- 
sion of  the  receiver,  it  would  be  covered  by  the  above 
principles,  which  would  be  decisive  against  th£ 
claims  of  the  appellee  (plaintiff).  But  the  facts  that 
the  property  at  the  time  of  the  appointment  of  the 
receiver  was  within  the  jurisdiction  of  the  court 
making  the  appointment,  and  was  there  taken  into 
the  actual  possession  of  the  receiver,  and  continued 
in  his  possession  until  it  was  attached,  take  the  case, 
as,  we  conceive,  out  ol  the  range  of  the  foregoing 
principles.  We  are  of  opinion  that  by  the  receiver's 
taking  posssession  of  the  barge  in  question  within 
the  jurisdiction  of  the  court  that  appointed  him,  he 
became  vested  with  a  special  property  in  the  barge, 
like  that  which  a  sheriff  acquires  by  the.  seizure  of 
goods  in  execution,  and  that  he  was  entitled  to  pro- 
tect this  special  property  while  it  continued,  by  ac- 
tion, in  like  manner  as  if  he  had  been  the  absolute 
owner." 

97.  Suits  against  a  receiver. — Generally,  a  re- 
ceiver cannot  be  sued  as  such  outside  the  state  in 
which  he  has  been  appointed;  nor  can  he  be  sued 
there  without  leave  of  court;  to  attempt  to  sue  him 
without  leave  is  punishable  as  contempt,  the  receiver 
being  an  officer  of  the  court.  But  if  the  receiver  is 
engaged  in  the  business  of  a  common  carrier,  he  is 
liable  as  such,  in  any  jurisdiction.  In  Paige  v. 
Smith  ^*  the  defendant  had  been  appointed  receiver 
in  Vermont  of  the  Vermont  Central  Eailroad;  the 
plaintiff  sued  the  defendant  in  Massachusetts  for  the 

2*  99  Mass.  395.  : 
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loss  of  55  bales  of  hay  which  the  defendant  as  com- 
mon carrier  undertook  to  transport.  ^'The  court  held 
that  action  lay,  saying:  "The  Supreme  Court  of 
Vermont,  in  an  action  against  these  defendants,  held 
that,  'if  in  fact  they  were  common  carriers  over  a 
line  of  railroad,  it  could  be  no  defense  to  an  action 
at  law  for  a  breach  of  duty  or  obligation  arising  out 
of  business  entrusted  to  them  in  that  relation-,  that 
they  were  running  and  managing  the  line  of  railroad 
as  receivers  under  the  appointment  of  the  court  of 
chancery.'  *  *  *  It  is  impossible  for  the  court 
of  this  commonwealth  to  accord  to  these  -defend- 
ants any  exemption  from  the  ordinary  common  law 
liabilities  of  common  carriers,  more  extensive  than 
they  are  allowed  in  the  state  in  which  they  were 
appointed  receivers,  and  in  which  the  accident  oc- 
curred. Under  these  circumstances,  the  ordinary 
rule  for  which  the  defendants  contend,  that  receiv- 
ers are  amenable  solely  to  the  court  by  which  they 
are  appointed,  is.  inapplicable. ' ' 

C.    Judgments. 

98.  Eequisites  of  a  judgment. — In  order  that  a 
judgment  be  recognized  and  enforced  outside  the 
state  in  which  it  was  rendered,  it  must  comply  with 
the  following  requirements : 

1.  There  must  be  a  tribunal  distinct  from  the 
parties;  if  one  of  the  parties  also  acts' as  judge,  it  is 
not  a  judgment;  as  it  is  usually  expressed,  one  can- 
not be  a  judge  in  his  own  case. 

2.  There  ^must  be  a  complaining  party  to  set  the 
machinery  in  motion. 

105 


106  .   CONFLICT  OF  LAWS 

3.  The  proceeding  must  be  a  deliberate  one  offer- 
ing an  opportuiftty  to  the  adverse  party  to  be  heard. 

4.  The  judgment  must  be  responsive  to  the  issues. 
For  example,  if  the  plaintiff  sues  on  a  breach  of  con- 
tract to  build  a  house,  a  judgment  that  the  plaintiff 
(recover  Blackacre  from  the  defendant  would  not 
be  responsive  to  the  issues.  If  the  defendant  de- 
faults,vthe  judgment  must  be  responsive  to  the  com- 
plaint or  declaration  which  the  plaintiff  has  filed; 
but  if  the  defendant  appears  and  litigates,  and  other 
issues  duly  arise  in  the  court  of  the  proceedings,  the 
judgment  must  be  responsive  to  these  issues. 

If  any  of  the  above  requisites  is  lacking^,  the  judg- 
ment is  not  entitled  to  enforcement  abroad.  In  Saw- 
yer V.  The  Maine  Fire  and  Marine  Ins.  Co.^®  the  court 
held  that  the  judgment  was  defective  because  it  did 
not  appear  that  there  was  any  opportunity  for  the 
defendant  to  be  heard.  The  court  said:  "For  aught 
that  appears  from  the  copy  of  the  proceedings  before 
us,  the  forfeiture  was  decreed  by  a  mere  arbitrary 
power  without  any  trial;  and  some  of  the  forms  of 
justice  used  in  civilized  countries  have  been  assumed 
without  any  regard  to  the  substantial  requisites  of  a 
judicial  inquiry." 

99.  Execution  of  a  judgment — Suit  on  a  foreign 
judgment. — ^In  common  law  countries  a  judgment 
can  be  executed  only  in  the  state  or  country,  in  which 
the  judgment  has  been  rendered.  If  it  is  wished  to 
be  enforced  in  a  foreign  jurisdiction,  action  must  be 
brought  on  it  and  a  new  judgment  obtained  in  the 
latter  jurisdiction.    In  such  a  case  there  is  no  exam- 

20  12  Mass.  291. 

106 


RECOGNITION  OF  RIGHTS  107 

ination  into  the  merits  of  the  original  suit;  the  judg- 
ment is  accepted  as  final.  But  only  such  judgments 
or  decrees  as  caU  for  the  payment  of  money  can  be 
sued  on;  for  other  judgments  or  decrees — for  exam- 
ple, a  decree  that  the  defendant  convey  a  piece  of 
land  to  the  plaintiff — there  is  no  method  of  enforcing 
in  any  other  court  except  that  'which  renders  the 
judgment. 

A  judgment  or  decree  for  the  payment  of  money 
is  frequently  sued  on  in  the  same  state  or  country 
in  which  it  has  been  rendered.  This  is  done  usually 
so  as  to  avoid  the  running  of  the  Statute  of  Limita- 
tions; the  new  judgment  is  a  new  cause  of  action 
and  the  Statute  of  Limitations  begins  to  run  afresh. 

In  civil  law  countries  there  is  no  such  thing  as  a 
suit  on  a  judgment,  either  domestic  or  foreign.  After 
an  examination  into  the  merits  is  made  it  is  de- 
clared executory  and  execution  issues  without  a  new 
judgment  being  rendered.  In  some  countries,  either 
by  treaty  or  by  statute,  the  judgment  is  declared 
executory  without  any  examination  into  the  merits. 
This  procedure  is  in  many  respects  preferable  to  our 
own.  In  Hilton  v.  Gruyot^*  the  United  States  Su- 
preme Court  held  that,  since  no  execution  of  a  judg- 
ment in  an  American  court  could  be  obtained  in 
France  without  an  examination  into  the  merits  of 
the  original  cause  of  action,  a  judgment  obtained  in 
France  should  not  be  accepted  as  final  in  a  suit 
brought  on  the  French  judgment  in  this  country,  be- 
cause of  the  "want  of  reciprocity."  The  decision 
is  open  to  the  objection  that  questions  of  private  in- 

28  159  TJ.  S.  113. 
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ternationai  law  or  conflict  of  laws,  being  concerned 
with  the  enforcement  of  private  rights,  ought  not  to 
depend  upon  reciprocity;  that  is  a  matter  for  the 
political,  not  the  judicial,  department. 

100.  A  judgment  as  res  judicata. — Not  only  in 
the  state  in  which  judgment  is  rendered,  but  every- 
where, aU  issues  of  record  between  parties  to  the  liti- 
gation become  binding  upon  the  parties  and  their 
privies  as  to  all  future  proceedings.  This  is  usually 
expressed  by  saying  that  the  judgment  is  res  judi- 
cata. The  basis  of  it  is  the  desirability  of  having  an 
end  to  litigation  after  a  fair  opportunity  to  be  heard. 
In  Burnley  v.  Stevenson^''  A  brought  an  action  of 
ejectment  against  B  in  Ohio  to  recover  the  posses- 
sion of  some  Ohio  land;  B  set  up  in  defense  a  decree 
of  a  Kentucky  court,  rendered  in  favor  of  B  against 
A,  that  A  convey  to  B  the  premises  in  controversy. 
The  Ohio  court  held  that,  although  the  decree  of  the 
Kentucky  court  could  not  in  any  way  affect  the  title 
to  the  Ohio  land,  yet  that  the  decree  was  a  good  de- 
fense, because  it  was  a  judgment  on  the  merits,  with 
jurisdiction  of  the  parties.  The  court  said:  "The 
Constitution  of  the  United  States  declares  that  full 
faith  and  credit  shall  be  given  in  each  state  to  the 
records  and  judicial  proceedings  of  every  other  state, 
and  provides  that  Congress  may  prescribe  the  mode 
of  proving  such  records  and  procedure,  and  the  effect 
thereof.  By  an  Act  of  May  26,  1790,  Congress  de- 
clared that  the  'records  and  judicial  proceedings  of 
the  state  courts,'  when  properly  authenticated,  'shall 
have  the  same  faith  and  credit  given  to  them  in  every 

27  24  Ohio  St.  474. 
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court  witliin  the  United  States  as  they  have  by  law 
or  usage  in  the  courts  of  the  state  from  ^yhence  they 
are  or  shall  be  taken.'  When,  therefore,  a  decree 
rendered  by  a  court  of  a  sister  state,  having  juris- 
diction of  the  parties  and  the  subject-matter,  is 
offered  as  evidence,  or  pleaded  as  the  foundation  of  a 
right,  in  any  action  in  the  courts  of  this  state,  it  is 
entitled  to  the  same  force  and  effect  which  it  had  in 
the  state  where  it  was  pronounced.  *  *  *  True, 
the  coiu-ts  of  this  state  cannot  enforce  the  perform- 
ance of  that  decree  by  compelling  the  conveyance 
through  its  process  of  attachment;  but  when  pleaded 
in  our  courts  as  a  cause  of  action,  or  as  a  ground  of 
defense,  it  must  be  regarded  as  conclusive  of  all  the 
rights  and  equities  which  were  adjudicated  and  set- 
tled therein,  unless  it  be  impeached  for  fraud." 

101.  Jurisdictional  facts  not  res  judicata — ^Fraud. 
— In  order  that  a  judgment  be  valid  the  court  which 
renders  it  must  have  jurisdiction  of  the  person — df  the 
judgment  is  personal^or  of  the  property,  if  the  judg- 
ment is  in  rem  (against  the  property),  or  of  the  domi- 
cile in  case  of  divorce.  If  it  does  not  have  such  juris- 
diction the  judgment  is  invalid  and  does  not  operate 
as  res  judicata.  And  an  express  finding  by  the  court 
that  it  does  have  jurisdiction  wUl  be  of  no  avail. 
This  is  frequently  expressed  by  saying  that  a  judg- 
ment may  always  be  attacked,  even  collaterally,  for 
want  of  jurisdiction  over  the  person  or  property  or 
domicile.  ^ 

For  example,  divorces  granted  in  North  Dakota  or 
Nevada  on  a  six  months'  residence  have  been  refused 
recognition  in  other  states  on  the  ground  that  there 
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is  no  real  domicile  in  the  state  granting  the  divorce, 
and  a  finding  by  the  North  Dakota  or  Nevada  court 
that  there  is  such  a  domicile  is  not  conclusive.^*  The 
recent  case  of  Haddock  v.  Haddock  ^^  is  to  be  care- 
fully distinguished  from  these.  In  that  case  H  and 
W  married  in  New  York;  the  wife  continued  to  re-- 
side  there,  but  H  immediately  afterward  removed  to 
Connecticut,  where  he  secured  a  divorce.  Some 
years  later  W,  in  New  York,  sued  H  for  separate 
maintenance;  H  pleaded  the  Connecticut  decree  in 
defense.  The  court,  by  a  vote  of  5  to  4,  held  that, 
since  H  had  wrongfully  left  New  York  and  acquired 
a  Connecticut  domicile,  there  being  no  cause  for 
divorce,  and  W  was  not  served  with  process  and  did 
not  appear  in  the  Connecticut  proceedings,  the  New 
York  court  was  not  bound  to  give  full  faith  and 
credit  to  the  Connecticut  decree,  though  the  decree 
might  be  valid  in  Connecticut.  The  decision  has  been 
criticised  because  it  makes  jurisdiction  for  divorce 
depend  not  merely  upon  domicile,  but  also  upon  the 
question  whether  there  was  reaUy  any  ground  for 
divorce. 

If  a  judgment  has  been  obtained  by  fraud  and  an 
action  is  brought  on  such  a  judgment  in  another 
state  or  country,  the  proper  remedy  of  the  defendant 
is  to  get  an  injunction  against  the  action,  or,  in  code 
states,  whatever  corresponds  to  such  a  proceeding.*** 
In  Abercrombie  v.  Abercrombie  **  the  defendant 
was  sued  in  a  Kansas  court  on  a  judgment  for  ali- 
as Kempson  v.  Kempson,  58  N.  J.  E.  94. 
29  201  U.  S.  562. 

aoPearce  v.  Olney,  20  Conn.  544. 
31 64  Kans.  29. 
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mony  given  by  a  Colorado  court.  The  defense  of  the 
defendant  was  that  he  had  been  induced  to  submit 
to  the  jurisdiction  of  the  Colorado  court  by  the 
fraudulent  representations  of  the  plaintiff  that  it 
was  merely  for  the  determination  of  the  question  as 
to  the  custody  of  their  children.  The  Kansas  court 
held  this  a  good  defense,  saying:  "The  jurisdiction 
of  the  Colorado  court  over  the  defendant  having  been 
obtained  fraudulently  by  the  plaintiff,  it  would  be  an 
anomaly  in  the  law  for  this  court  to  assist  her  in 
reaping  the  fruits  of  her  fraudulent  conduct.  It  has 
long  been  a  rule  of  this  court  that  where  jurisdiction 
of  a  defendant  has  been  obtained  by  fraud  or  wrong, 
he  may  appear  in  the  action,  showing  such  fraud,  and 
the  court  wiU  always  grant  relief.  *  *  *  The 
fact  that  the  judgment  sued  on  in  this  case  is  the 
judgment  of  a  sister  state  can  make  no  difference. 
It  is  only  when  jurisdiction  is  admitted  that  full  faith 
and  credit  should  be  given  to  the  judgments  of  a 
sister  state.  That  the  judgment  of  a  sister  state  may 
be  attacked  collaterally  on  the  ground  that  jurisdic- 
tion was  obtained  fraudulently  is  supported  by  many 
authorities." 
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Dicey 's  Cojiflict  of  Laws  is  an  English  book,  citing  only  English 
cases  and  for  this  reason  is  rather  unsatisfactory  for  the  Amer- 
ican student.  Of  the  American  books  Story's  Conflict  of  Laws 
is  the  classic,  but  it  is  now  quite  old.  Wharton's  Conflict  of 
Laws  is  the  best  reservoir  of  authority.  Minor's  Conflict  of 
Laws  is  a  shorter  book  than  the  others,  and  is,  on  the  whole, 
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Cases  on  the  Conflict  of  Laws,  in  three  volumes,  with  a  good 
summary  of  the  subject  at  the  end,  and  Loremen's  Cases  on 
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BY 

PAUL  S.  REINSCH,  PH.  D.,  LL.  B.* 

CHAPTER  I. 
INTRODUCTION. 

1.  Definitions. — Wlien  international  law  was  still 
considered  chiefly  a  deductive  science,  drawing  j.ts 
principles  from  philosophical  and  moral  premises, 
Vattel  framed  the  following  definition:  "The  Law 
of  Nations  is  the  science  which  teaches  the  rights 
subsisting  between  nations  or  states,  and  the  obliga- 
tions correspondent  to  these  rights. "  Woolsey,  domi- 
nated by  the  same  idea,  defines  international  law  as 
embracing  "those  rules  of  intercourse  between  na- 
tions which  are  deduced  from  their  rights  and  moral 
claims."  This  idea  of  international  law  is  founded 
upon,  and  closely  interrelated  with,  the  old  theory  of 
natural  law  from  which  Grotius  deduced  the  main 
lines  of  his  thought. 

During  the  nineteenth  century,  the  Study  'of^inter- 
national  law  became  more  positive,  and  the  basis  (jf 
legal  principle  was  sought  in  the  actual  practice  of 

•  ITnited  States  Minister  to  China ;  Professor  of  Political  Science,  Uni- 
versity of  Wisconsin;  Eoosevelt  Professor  at  the  Universities  of  Berlin  and 
of  Leipzig,  1911-12.  Author:  "World  Polities";  " Colonial  Government " ; 
' '  Colonial  Administration  " ;  "  American  Legislatures  and  Legislative  Meth- 
ods,"  etc.  Contributor  to  legal  and  other  journals. 
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nations,  founded  upon  the  necessity  of  mutual  inter- 
course among  them  and  upon  the  existence  of  a  true 
international  society ;  and  so  "Westlake  uses  the  sim- 
ple definition:  "International  law  is  the  law  of  the 
society  of  states  and  nations."  John  Bassett  Moore 
says  that  "International  Law,  as  a  system,  is  binding 
on  nations,  not  merely  as  something  to  which  they 
may  be  tacitly  assumed  to  have  agreed,  but  also 
as  a  fundamental  condition  of  their  admission  to  full 
and  equal  participation  in  the  intercourse  of  civilized 
states."  A  merely  formal  definition  would  be  the 
following:  "International  Law  is  the  body  of  rules 
which  modern  civilized  nations  regard  as  binding 
upon  them  in  the  mutual  intercourse." 

2.  The  legal  nature  of  international  law. — There 
has  been  much  controversy  on  the  question  as  to 
whether  international  law  could  be  considered  law  in 
the  strict  sense  of  the  word — ^whether  its  nature  was 
legal.  But  if  we  define  law  as  a  rule  of  action  accepted 
as  binding,  to  which  men  conform  their  practice,  and 
the  observance  of  which  they  demand  of  others,  to 
the  point  of  using  organized  force,  it  will  be  admitted 
that  there  exists  a  body  of  rules  governing  interna- 
tional relations  which  may  correctly  be  designated 
by  the  term  of  law.  The  accepted  rules  of  interna- 
tional law  are  considered  as  binding  by  the  nations. 
They  are  observed  in  international  intercourse.  A 
refusal  to  live  up  to  them  will  lead  to  remonstrance 
on  the  part  of  the  aggrieved  nation,  on  the  basis  of  an 
infringement  of  legal  right,  and  in  extreme  cases 
there  will  be  an  appeal  to  organized  force. 

The  chief  difference  between  international  and 
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municipal  law  lies  in  the  fact  that  in  the  latter  the  or- 
ganized force  is  that  of  the  state  which  stands  above 
the  contesting  parties,  while  in  international  contro- 
versies the  organized  force  applied  is  that  of  one  of 
the  aggrieved  parties  themselves.  In  the  actual  prac- 
tice of  nations,  international  law  is  conceived  of  as 
legally  binding;  it  is  used  as  a  guide  of  action  in 
doubtful  and  contested  cases ;  it  forms  the  basis  of 
orders  given  by  governments  to  their  military  and 
civil  agents ;  it  is  acknowledged  by  the  courts  of  civil- 
ized nations  as  law  enforceable  ia  the  same  manner 
as  municipal  law, — in  fact  as  a  part  of  the  latter  as 
far  as  the  rights  and  duties  of  subjects  and  citizens 
are  concerned. 

The  existence  of  international  law  is  recognized  by 
the  Constitution  of  the  United  States,  which  gives 
Congress  the  power  "to  define  and  punish  *  *  * 
offenses  against  the  Law  of  Nations. ' '  The  Supreme 
Court,  in  The  Scotia  case,'^  says:  "Undoubtedly  no 
single  nation  can  change  the  law  of  the  sea.  That  law 
is  of  universal  obligation,  and  no  statute  of  one  or 
two  nations  can  create  obligations  for  the  world. 
Like  all  the  laws  of  nations,  it  rests  upon  the  consent 
of  civilized  communities."  In  the  case  of  The 
Paquete  Habana,*  the  court  said:  "International 
law  is  part  of  our  law,  and  must  be  ascertained  and 
administered  by  the  courts  of  justice  of  appropriate 
jurisdiction."  While  foreign  municipal  laws  must 
be  proved  as  facts,  the  courts  of  the  United  States 
take  judicial  notice  of  international  law. 

1  The  Scotia,  14  Wall.  170  (U.  S.). 

2  The  Paquete  Habana,  175  V.  8.  677. 
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3.  Sanction  of  international  law. — ^Whenever  we 
are  considering  a  body  of  law,  it  is  of  importance  to 
inquire  how  its  individual  principles  are  enforced. 
With  respect  to  international  law,  reliance  must  in 
the  main  be  placed  upon  the  enlightened  sense  of 
self-interest  of  the  national  administrations.  In  as 
far  as  they  themselves  realize  the  importance  of  these 
arrangements  to  themselves  and  to  the  interests  in- 
trusted to  their  care,  wiU  they  be  ready  and  willing 
to  enforce  the  principles  of  international  legislation 
without  any  ulterior  sanction.  In  the  present  condi- 
tion of  the  world,  it  will  perhaps  for  some  time  be 
impossible  to  strengthen  the  judicial  organs  of  the 
international  law  community  so  as  to  provide  them 
with  powers  of  execution  against  national  administra- 
tions. When  all  is  said,  it  is  plain  that  the  real  sanc- 
tion for  international  law  lies  in  the  eventual  exclu- 
sion from  the  community  of  a  state  which  should  per- 
sistently neglect  or  refuse  to  fulfill  its  obligations. 

The  realization  of  the  fact  that  economic  and  social 
life  within  the  national  state  is  dependent  for  its 
prosperity  upon  international  cooperation  and  mem- 
bership in  the  international  union,  serves  as  a  balance 
to  the  ever-present  desire  to  preserve  sovereignty 
unimpaired  and  the  freedom  of  national  action  unem- 
barrassed. When  all  international  action  is  regarded 
as  endangering  national  power,  the  question  which 
governments  will  ask  themselves  when  such  action  is 
proposed  wiU  take  the  following  form :  What  is  the 
least  measure  of  concession  which,  with  a  due  show 
of  international  courtesy,  we  can  make  to  this  de- 
mand?   But  after  the  usefulness  and  even  necessity 
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of  international  cooperation  have  emerged  into  view 
more  and  more  clearly,  and  wlien  the  governments 
recognize  that,  in  order  to  be  completely  useful  to 
their  subjects  and  citizens,  they  must  join  in  this 
movement,  they  will  ask  themselves:  What  is  the 
largest  measure  of  ^.id  and  cooperation  which  we  can 
give  in  this  case  with  safety  to  our  national  interests  ? 
In  other  words,  the  international  activity  is  no  longer 
looked  upon  as  an  outside  hostile  force,  to  which  only 
the  least  modicum  of  concession  ought  to  be  made; 
but  it  is  regarded  as  a  useful  and  necessary  coopera- 
tive enterprise  in  which  each  state  should  join  as  far 
as  its  special  circumstances  will  permit. 

4.  Sovereignty. — It  would  be  a  mistake  to  speak 
of  sovereignty  as  a  principle  of  international  law. 
For  it  is  plain  that  international  law  does  not  bestow 
sovereignty  upon  the  state.  On  the  contrary,  it  clearly 
regards  sovereignty  as  a  question  of  fact,  and  simply 
discusses  the  conditions  under  which  a  certain  society 
may  be  said  to  have  achieved  a  sufficient  political 
organization  to  be  recognized  as  sovereign.  Sover- 
eign states,  independent  political  persons,  are  the 
agents  in  international  law,  whose  importance  is 
determined  by  the  degree  of  vigor  and  efficiency  with 
which  they  act  in  the  community  of  nations,  but  not 
by  their  isolation  and  withdrawal  from  contact  and 
cooperation.  The  main  principle  of  international 
law  is  community  of  interests;  upon  this  the  law 
must  be  based  if  it  is  to  be  respected.  Through  mem- 
bership in  the  international  law  union,  the  person- 
ality of  the  state  is  developed,  as  is  the  individual 
through  social  life.     These  common  interests   are 
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based  on  fact  as  undeniably  as  is  the  sovereign  power. 
States  have  intercourse  with  one  another;  they  and 
their  citizens  need  it,  and  so  it  will  be  continued.  The 
relations  thus  established  must  be  given  a  normal, 
orderly  form. 

Though,  therefore,  we  as  yet  stop  short  of  creating 
or  admitting  an  international  executive  power,  we 
have  long  had  an  international  procedure,  and  we 
are  fast  developing  international  administrative  law. 
Through  the  essential  mutuality  of  the  relations  of 
civilized  life,  the  sovereign  state  is  practically  forced 
to  avail  itself  of  the  advantages  offered  by  interna- 
tionaL  organization.  It  is  plain  that  the  individual, 
isolated  national  government  is  unable  to  secure  for 
its  citizens  all  the  advantages  of  civilization.  Rely- 
ing merely  upon  the  capacities  and  resources  con- 
tained within  its  national  territory,  it  cannot  offer  to 
those  dependent  upon  it  the  protection  and  the  advan- 
tages which  as  citizens  of  the  modern  world  they  have 
a  right  to  demand.  To  realize  the  extent  of  inter- 
national dependence,  we  need  only  think  of  sanitary 
and  police  protection,  extradition,  patent  rights,  and 
the  protection  of  commercial  intercourse. 

5.  The  sources  of  international  law. — The  prin- 
cipal source  of  international  law  is  the  practice  of 
responsible  governments  consciously  adapting  their 
action  to  rules  considered  by  them  as  binding.  Out 
of  such  acknowledgment,  repeated  from  time  to  time, 
there  arises  the  force  of  custom.  Where  a  nation  has 
admitted  the  validity  of  a  principle,  as  against  its 
own  interest,  it  is  strong  evidence  of  the  existence  of 
such  a  principle  or  rule.    As  governments  do  not 
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desire  to  act  by  caprice,  but  in  a  normal  and  respon- 
sible fashion,  they  are  constantly  completing  abd 
elaborating  the  system  of  legal  rules  known  as  inter- 
national law.  Sometimes  such  rules  or  principles  are 
formally  enunciated  in  treaties  or  conventions,  or 
expression  is  given  to  them  in  proclamations  or  other 
state  papers  of  an  individual  government.  Of  late 
the  decisions  of  international  arbitral  commissions 
and  of  the  tribunal  at  The  Hague  have  begun  to  build 
up  a  fund  of  precedent,  by  which  the  growth  of  inter- 
national law  is  assisted.  For  while  the  doctrine  of 
stare  decisis  does  not  apply  to  international  deei-. 
sions,  it  is  in  the  nature  of  any  permanently  con- 
stituted judicature  to  develop  a  coherent  system  of 
jurisprudence. 

The  decisions  of  national  courts,  in  which  cases 
involving  international  law  principles  are  dealt  with, 
form  another  most  important  means  of  clarifying  and 
developing  the  principles  of  international  law.  When 
the  belief  in  philosophical  and  theoretical  principle 
as  the  chief  basis  of  international  law  was  stronger 
than  it  is  now,  great  authority  was  attributed  to 
treatises  in  which  the  subject  was  expounded  by 
exp'erts.  Such  works  are  still  resorted  to  by  the 
courts,  "not  for  the  speculation  of  their  authors  con- 
cerning what  the  law  ought  to  be,  but  for  evidence  of 
what  the  law  really  is. "  ^ 

6.  International  and  municipal  law. — ^Aside  from 
the  formal  relation  between  international  and  munici- 
pal law,  which  is  derived  from  the  fact  that  the  same 
courts  administer  both,  there  is  a  relationship  owing 

3  The  Paquete  Habana,  175  TJ.  S.  677. 
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to  the  substance.  The  same  subject-matter*  will  be 
elaborated  in  both  systems  of  law,  and  it  is  difficult  to 
deal  with  international  law  and  practice  without 
constantly  referring  to  municipal  law.  Thus,  for 
instance,  in  questions  relating  to  citizenship,  nation- 
ality, and  the  protection  of  nationals,  the  principles 
of  international  and  municipal  law  are  intimately 
interwoven.  A  great  part  of  the  subject-matter  in 
treatises  on*international  law  deals  with  national  law 
or  practice,  which  is  in  some  way  connected  with 
*■  iiiternational  relations.  Treatises  on  international 
law  contain  three  kinds  of  subject-matter :  true  inter- 
national law — ^that  -is,  rules  accepted  as  binding  by 
civilized  nations  in  their  mutual  intercourse;  inter- 
national practice,  in  cases  where  no  such  rules  have 
as  yet  been  established;  and  purely  national  rules 
relating  to  international  interests.  In  our  smmnary 
we  shall  endeavor  to  bring  out  in  strong  relief  those 
principles  which  may  be.  said  to  be  generally  accepted 
by  civilized  nations,  and  we  shall  deal  only  inciden- 
tally with  the  other  two  classes  of  materials. 


IM 


CHAPTER  II. 

STATES  AND  THEIR  GENERAL  RIGHTS  AND  DUTIES. 

7.  states  as  legal  persons. — The  subjects  of  inter- 
national law  are  states.  In  its  corporate  capacity,  a 
state  is  endowed  with  legal  personality,  is  capable  of 
enjoying  rights  and  owing  duties.  This  relationship 
is  conceivable  only  when  we  think  of  all  humanity  as 
composing  a  family  or  society,  and  "v?hen  we  conceive 
of  the  individual  nations  as  the  personalities  which 
are  members  of  the  society.  The  forms  and  classes  of 
states,  their  origin  and  character,  are  considered  in 
constitutional  law  and  political  science.  International 
law  accepts  as  a  state  a  political  organization  which 
has  complete  control  over  all  persons  within  the  ter- 
ritory which  it  occupies,  which  enjoys  acknowledged 
power  and  may  be  held  responsible  for  the  mainte- 
nance of  law  and  order.  The  sovereignty  of  such  a 
state  is  a  question  of  fact ;  the  state  itself  must  prove 
that  it  has  sovereign  power,  then  international  law 
will  draw  from  the  existence  of  this  sovereignty  cer- 
tain conclusions. 

8.  Fundamental  rights. — A  sovereign  state  is 
said  to  enjoy  in  international  law  certain  absolute 
rights :  the  right  of  independence,  of  self-defense,  of 
equality,  of  commerce,  and  of  respect.  Under  its 
right  of  independence,  it  may  choOse  its  own  form  of 
government  and  establish  within  its  territories  Its 
own  system  of  law.    Its  criminal  laws  it  may  apply 
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to  all  of  its  subjects,  as  well  as  to  aliens  temporarily 
within  its  dominions.  Its  civil  law  will  govern  all 
transactions  concluded  witMn  its  jurisdiction,  even 
though  their  consequences  may  extend  beyond.  The 
state  may  not  be  sued,  or  execution  ordered  against 
it  in  any  court,  without  its  consent.  With  respect  to 
international  affairs,  the  independence  of  a  state 
implies  the  right  of  legation,  the  right  of  making 
treaties  and  insisting  upon  their  execution,  and  the 
right  of  pursuing  the  enforcement  of  a  just  claim. 

The  right  of  self-defense  permits  each  state,  with- 
out offense  being  justly  taken  by  others,  to  take  all 
measures  which  it  may  judge  useful  or  necessary  to  . 
assure  its  conservation  and  peace.  The  right  of  equal- 
ity is  similar  in  principle  to  the  right  of  equality 
before  the  law,  which  is  guaranteed  to  the  citizens  of 
civilized  states.  Though  unequal  in  fact  with  respe6t 
to  extent  and  resources,  no  distinction  can  be  made 
between  states  as  to  their  general  rights.  The  right 
of  commerce  has  in  view  the  normal  intercourse  be- 
tween different  parts  of  the  world,  without  which  the 
existence  of  a  world-wide  society  of  nations  would  be 
unthinkable.  It  was  on  the  basis  of  this  right  that 
pressure  was  brought  to  bear  upon  Japan  and  China, 
in  the  middle  of  the  nineteenth  century,  to  induce 
them  to  admit  European  and  American  commerce. 

9.  Non-intervention. — ^It  will  be  seen  that  these 
absolute  rights  of  the  states  in  international  law  con- 
stitute only  a  formal  framework,  to  be  supplied  with 
substantial  matter  by  the  practice  between  states  and 
by  mutual  agreement,  guided  always,  however,  by  the 
fundamental  conception  that  a  great  liberty  of  move- 
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ment  must  be  left  for  the  sovereign  will  of  the  state 
to  act.  In  this  connection  we  may  speak  of  a  general 
right  of  a  sovereign  state  to  be  free  from  intervention 
in  its  affairs  by  other  states.  The  duty  of  non-inter- 
vention is  a  consequence  of  the  fundamental  rights  of 
sovereignty  and  independence.  Intervention  is  not 
countenanced  by  international  law,  no  matter  how 
laudable  its  motive  might  seem  to  be,  when  its  pur- 
pose would  be  to  do  an  act  for  which  the  local  sover- 
eign is  responsible ;  as,  for  instance,  the  suppression 
of  local  abuses,  improvements  in  government,  or  a 
change  in  the  constitutional  system.  In  cases  where 
intervention  has  been  practiced,  it  has  been  under- 
taken avowedly  on  the  ground  that  a  fundamental 
right  of  the  intervening  state  had  been  infringed,  so 
that  its  action  was  due  to  the  motive  of  self-defense. 
Often  intervention  has  been  undertaken  jointly  by 
a  number  of  powers.  The  questions  involved  in  such 
action  are,  however,  usually  of  a  political  nature,  and 
cannot  often  be  tested  by  purely  legal  principles. 

10.  Becognition. — ^Recognition  is  the  formal  act 
by  which  a  state  or  states  indicate  that  they,  for  their 
part,  are  ready  to  admit  a  political  organization  newly 
formed  to  membership  in  the  society  of  nations.  Rec- 
ognition does  not  create  the  situation  from  which  the 
existence  of  sovereignty  may  be  concluded ;  it  simply 
draws  that  conclusion  from  existing  facts.  Nor  is  it 
necessary  that  there  should  be  formal  and  explicit 
recognition;  a  state  which  has  fully  established  its 
authority  may  be  admitted  to  the  international  society 
through  the  fact  that  other  states  enter  into  relations 
with  it.    Generally,  however,  there  is  a  formal  recog- 
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nition,  or  it  may  be  implied  from  the  exchange  or 
receiving  of  envoys. ' 

We  must  distinguish  between  the  recognition  of 
belligerency  and  of  independence.*  When  a  section  of 
a  state  has  revolted,  the  hostilities  may  take  a  char- 
acter directly  affecting  the  interests  of  other  nations. 
This  is  the  case  when  the  insurgent  forces  are  so  well 
organized  that  they  can  carry  on  hostilities  of  the 
scope  of  international  war.  Especially  if  hostUe 
action  is  carried  upon  the  seas,  will  foreign  nations 
be  obliged  to  take  position  with  respect  to  the  situ- 
ation. When  their  interests  are  thus  involved,  out- 
side nations  are  entitled  to  define  the  character  of 
the  hostilities  by  recognizing  the  belligerency  of  the 
insurgents.  On  the  other  hand,  should  the  interests 
af  a  foreign  nation  be  in  no  wise  involved,  its  recog- 
nition of.  the  belligerency  of  revolting  bands  might 
justly  be  considered  an  unfriendly  act  by  the  govern- 
ment assaUed.  The  consequences  of  a  recognition  of 
belligerency  are  to  relieve  the  government  of  re- 
sponsibility for  the  acts  of  insurgents,  to  admit  that 
seizures  made  by  either  party  on  the  high  seas,  in 
accordance  with  the  principles  of  ihtemational  law, 
are  valid,  and  to  free  the  insurgents  from  the  stigma 
of  piracy.  An  insurgent  government  will  be  recog- 
nized as  belligerent  only  if  it  is  strong  enough,  and 
willing,  to  enforce  upon  its  followers  the  observance 
of  international  law. 

Recognition  of  the  independence  of  a  state  becomes 
proper  when  the  new  government  has  formally  estab- 

*  See  Extract  from  Message  of  President  Grant,  Leadikg  Illustrative 
Cases. 
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lished  and  completely  organized  itself,  and  when  the 
efforts  to  suppress  it  have  Ho  longer  any  reasonable 
chance  of  success.  Thus,  the  independence  of  the 
Spanish  republics  of  South  America  was  recognized 
by  the  United  States  more  than  a  decade  after  the 
wars  of  independence  had  begun,  but  an  equal  time 
before  Spain  herself  admitted  their  independence. 
The  recognition  of  the  independence  of  an  insurgent 
organization  which  has  not  fully  made  good  its  claim 
to  political  authority  may  justly  be  looked  upon  as 
a  hostile  act  by  the  old  government.  The  formal 
reception  of  diplomatic  envoys  of  an  insurgent  gov- 
ernment is  tantamount  to  a  recognition;  not  so  the 
transaction  of  necessary  business  affecting  the  areas 
actually  occupied  by  insurgent  forces,  when  such  nego- 
tiations are  carried  on  by  consular  officials  or  special 
commissioners. 

11.  Consequences  of  a  change  of  sovereignty. — 
.  Changes  in  the  form  of  government  of  a  state  do  not 
affect  its  obligations  towards  the  rest  of  the  world,  for 
though  .the  form  be  changed,  there  is  a  continuity  of 
legal  personality.  Moreover,  practical  considerations 
demand  that  a  state  should  not  be  permitted  to  evade 
its  obligations  by  a  mere  modification  of  its  constitu- 
tional forms.  Should,  however,  the  political  organiza- 
tion known  as  the  state  be  completely  extinguished, 
it  is  difl&cult  to  see  how  either  legal  rights  or  obliga- 
tions could  survive,  because  in  such  a  case  there  would 
be  no  analogy  to  the  position  of  heir-at-law  in  a  munici- 
pal legal  system. 

Where  a  change  of  sovereignty  is  produced  by  the 
annexation  of  an  entire  state  or  of  a  part  thereof  to 
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another  state,  certain  definite  principles  of  law  have 
come  to  be  observed.  L6t  us  first  consider  the  case  of 
a  state  which  is  entirely  absorbed  by  another,  either 
by  way  of  conquest  or  voluntary  annexation.  In  a 
situation  of  this  kind,  we  may  speak  of  the  universal 
succession  of  the  annexing  state  to  the  rights  and 
obligatibns  of  the  government  which  is  superseded. 
The  annexing  or  conquering  government  has  a  right 
to  all  the  public  property,  revenues,  general  rights, 
and  assets  of  every  description  which  belong  to  its 
predecessor.  It,  however,  takes  these  subject  to  any 
incidental  burden  or  obligation  attached  to  any  par- 
ticular property  or  right.  Thus,  when  the  United 
States  government  claimed  right  of  property  in  large 
shipments  of  cotton  which  had  belonged  to  the  Con- 
federate States,^  the  court  decided  that  the  agent  actu- 
ally holding  the  cotton  was  entitled  to  recover  just 
charges  with  respect  to  it.  The  annexing  state  takes 
over  the  obligation  of  such  treaties  as  guarantee  rights 
of  third  parties  or  as  contain  permanent  dispositit)ns. 
Dispositive  treaties  which  fix  boundaries,  regulate  the 
right  of  navigation  of  rivers,  or  impose  other  ease- 
ments and  servitudes  upon  the  annexed  territory,  con- 
tinue valid.  The  same  is  true  of  public  debts,  and  of 
all  obligations  implying  vested  interests.  But  polit- 
ical treaties,  such  as  deal  with  alliances  or  any  other 
arrangements  for  effecting  political  purposes,  do  not 
continue  after  the  conquest  or  annexation,.  In  gen- 
eral, it  is  held  that  this  is  also  true  of  treaties  of 
commerce,  navigation,  extradition,  and  of  all  treaties 

5  U.  S.  v.  Prioleau,  35  L.  J.  Chan.   (N.  S.)   7   (Eng.) ;  2  H.  &  M.  559 
(Eng.),  Leading  Illustrative  Cases. 
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eoneerning  the  intercourse  between  nations.  While 
these  may  be  retained,  there  is  no  obligation  upon 
the  annexing  state  to  keep  them  in  force,  but  it  may 
subject  all  matters  of  this  kind  to  its  own  treaty  sys- 
tem. The  public  law  of  the  annexing  state  extends 
ipso  facto  (by  the  fact  itself)  over  the  territory 
acquired,  so  that  governmental  powers  are  exercised 
according  to  the  law  of  the  new  sovereign.  But  pri- 
vate law  remains  unchanged  until  specifically  altered 
by  the  annexing  state.  Private  vested  rights  are  pro- 
tected. Property  and  contracts,  as  well  as  legal  con- 
cessions, are  not  interfered  with. 

In  cases  where  only  a  portion  of  a  dependency  of 
a  state  is  transferred  to  a  new  sovereign,  the  applica- 
tion of  the  rules  of  state  succession  is  naturally  some- 
what different  from  what  it  would  be  in  the  case  of 
the  total  absorption  of  a  state.  The  part  severed  from 
its  original  sovereign  may  either  gain  independence, 
or  become  attached  to  another  stated  In  every  case, 
it  is  important  to  ascertain  how  far  public  rights  and 
obligations  have  become  localized,  so  as  to  attach  spe- 
cifically to  the  sovereignty  over  the  territory  which 
has  become  severed  from  its  original  association.  The 
new  sovereign  is  entitled  to  all  the  public  rights, 
assets,-properties,  and  revenues  located  in  or  directly 
connected  with  the  territory.  It  has  a  right  to  the 
public  domain  and  to  publicly  owned  utilities,  like 
railways  and  canals.  According  to  the  treaty  of  1898, 
Spain  relinquished  in  Cuba  and  the  islands  belonging 
to  Cuba  "all  the  buildings,  wharves,  barracks,  struc- 
tures, and  other  immovable  property,  which,  in  con- 
formity with  the  law,  belong  to  the  public  domain, 
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and  as  such  to  the  crown  of  Spain."  The  relinquish- 
ment also  included  "all  documents  exclusively  relat- 
ing to  the  sovereignty  relinquished,  that  may  exist  in 
the  archives  of  Spain,  as  well  as  the  official  archives 
and  records  in  the  islands  themselves."  On  the  other 
hand,  Spain  was  to  retain  the  right  of  property  in  the 
arms,  munitions,  materials,  and  supplies  belonging  to 
the  Spanish  land  and  naval  forces  in  the  Philippines 
and  Guam.  Pieces  of  heavy  ordnance  in  the  fortifica-  „ 
tions  should  be  allowed  to  remain  for  six  months,  and 
might  during  that  time  be  purchased  from  Spain  by 
the  United  States. 

With  respect  to  treaties,  only  those  which  are  dis-  - 
positive — i.  e.,  which  fix  boundaries,  establish  ease- 
ments, or  make  other  permanent  dispositions — remain 
binding.  All  other  treaties  are  superseded  by  the 
treaty  system  of  the  new  sovereign.  Thus,  as  long  as 
Korea  was  treated  as  a  protectorate  of  Japan,  her 
treaties  with  foreign  nations  remained  in  force ;  but 
upon  annexation,  in  1910,  they  were  abrogated  by 
implication  and  Korea  was  included  in  the  treaty  sys- 
tem of  Japan.  As  a  special  concession  in  this  case,  the 
system  of  the  "open  door"  (equality  of  import  duties) 
was  maintained  in  Korea  for  a  period  of  ten  years. 
With  respect  to  public  obligations,  the  general  rule 
is  that  such  as  have  been  distinctly  localized,  either  by 
being  sechred  through  a  mortgage  on  the  local  terri- 
tory, or  on  account  of  having  been  incurred  for  a  spe- 
cifically local  purpose,  such  as  the  construction  of 
internal  improvements,  will  be  acknowledged  and 
assumed  by  the  new  sovereign.  Thus,  after  consider- 
able controversy,  Chile  assumed  the  obligation  of  a 
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PeruYian  debt  for  the  payment  of  whieh  the  nitrate 
deposits  in  the  ceded  provinces  had  been  pledged. 

The  question  whether  a  proportionate  part  of 
the  general  debt  of  the  original  government  is  to  be 
assumed  by  or  in  behalf  of  the  severed  territory,  is 
a  subject  of  much  doubt  and  controversy.  In  indi- 
vidual cases,  this  matter  is  controlled  by  specific  treaty 
arrangements.  Thus,  Alsace-Lorraine  was  ceded  to 
Germany  free  from  any  share  in  the  general  French 
debt ;  while  Bulgaria,  upon  gaining  her  independence, 
had  to  assume  a  part  of  the  Turkish  indebtedness. 

During  the  negotiations  of  the  treaty  of  peace 
between  the  United  States  and  Spain,  in  1898,  the 
Spanish  commissioners  urged  that  the  so-caUed 
"Cuban  Debt"  should  be  assumed  by  the  United 
States  in  behalf  of  Cuba.  It  was  argued  that  this 
debt  had  been  incurred  largely  for  the  purposes  of 
Cuban  government  and  adininistration,  and  that  it 
had  been  specifically  secured  by  the  Cuban  revenues. 
In  refusing  to  assume  this  obligation,  or  to  impose  it 
upon  Cuba,  the  American  commissioners  held  "that 
the  debt  was  in  reality  contracted  by  the  Spanish  gov- 
ernment for  national  purposes ;  that  its  foundations 
were  laid  at  a  time  when  the  revenues  of  the  island 
were  actually  producing  a  surplus  which  was  used 
by  Spain  in  national  enterprises  in  Mexico  and  San 
Domingo,  foreign  to  the  interests  of  Cuba ;  and  that 
it  was  afterwards  swollen  to  enormous  dimensions  as 
a  result  of  the  imposition  upon  Cuba,  as  a  kind  of 
penalty,  of  all  the  national  expenses  incurred  in  the 
efforts  to  suppress  by  force  of  arms  the  Ten  Years' 
War  for  the  independence  of  the  island."    With 
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respect  to  the  statement  that  the  Cuban  debt  ought 
to  be  treated  as  mortgage  bonds,  the  American  com- 
missioners argued  that,  while  the  Cuban  revenues  had 
been  pledged,  it  was  specifically  stated  that  the  funda- 
mental guarantee  of  the  bonds  was  that  of  the  Spanish 
government  itself.  The  main  reason  for  the  refusal 
to  assmne  the  Cuban  debt  lies  in  the  fact  that  it  had 
been  incurred  largely  for  the  purpose  of  repressing 
the  very  movement  of  independence  which  was  ulti- 
mately successful.  It  would,  indeed,  seem  to  be  a 
reasonable  rule  that,  in  all  such  cases,  the  severed 
part  should  not  be  held  obliged  to  pay  any  obligations 
incurred  for  the  very  purpose  of  making  war  against 
it,  or  for  suppressing,  its  desire  for  independence  or 
secession. 

As  in  the  case  of  universal  succession,  the  public 
law  of  the  annexing  state  automatically  extends  over 
the  territory  conquered  or  annexed ;  while  the  original 
private  law  remains  in  force  until  speeifiically  changed. 
Private  property  rights  are  not  interfered  with. 
Vested  property  is  protected,  and  concessions  to  pri- 
vate individuals  or  corporations  should  be  cancelled 
only  for  legal  cause,  or  if  in  direct  conflict  with  the 
fundamental  public  law  of  the  annexing  state. 

The  inhabitants  of  a  region  which  is  transferred 
from  one  sovereign  power  to  another  naturally  become 
subjects  or  citizens  of  the  latter,  by  retaining  their 
residence  within  the  ceded  territory.  They  are,  how- 
ever, usually  given  an  option  to  retain  their  original 
citizenship,  in  which  case  they  may  be  obliged  to  sell 
their  real  property  and  to  emigrate.  Thus,  by  the 
treaty  of  Frankfort,  French  subjects  in  Alsace-Lor- 
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raine  desiring  to  retain  their  original  nationality 
were  given  a  certain  time  to  remove  their  domicil. 
Occasionally  a  more  liberal  policy  has  been  followed, 
permitting  an  option,  with  the  right  of  retaining  the 
original  citizenship  and  of  remaining  undisturbedly 
in  residence.  This  was  the  arrangement  under  the 
treaty  of  Guadalupe-Hidalgo,  between  the  United 
States  and  Mexico,  in  1848.  By  the  treaty  of  Paris, 
1898,  Spanish-born  subjects  of  Spain  in  Porto  Rico 
and  the  Philippines  were  given  one  year  within 
which  to  declare  that  they  would  retain  Spanish  citi- 
zenship. If  such  a  declaration  was  not  made,  it  was 
assumed  that  they  had  become  subjects  of  the  new 
sovereign.  The  residents  of  Porto  Rico  and  the  Phil- 
ippine Islands  did  not  become  American  citizens,  but 
are  styled  "citizens  of  Porto  Rico  (or  of  the  Philip- 
pine Islands),  under  the  protection  of  the  United 
States." 

12.  Perpetual  neutralization. — ^In  order  to  pro- 
tect certain  small  states  against  the  danger  of  attack 
or  absorption,  international  agreements  have  been 
formed  guaranteeing  their  permanent  neutrality.  In 
this  manner  a  special  status  is  created  which  relates 
not  only  to  times  of  war,  but  which  has  general  conse- 
quences as  well.  The  states  thus  neutralized  are: 
Switzerland,  1815 ;  Belgium,  1831 ;  and  Luxemburg, 
1867.  With  respect  to  the  Congo  regions,  the  Act  of 
Berlin  (1885)'  provides  that  their  neutrality,  if  at 
any  time  declared  by  the  local  sovereign,  will  be 
respected.  A  regime  analogous  to  neutralization  is 
also  applied  to  the  mouth  of  the  Danube,  to  the  Lake 
of  Geneva,  and  to  the  Suez  Canal. 
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The  international  guarantee  of  perpetual  neutral- 
ity involves  a  guarantee  of  independence.  It  imposes 
upon  the  neutralized  state  the  duty  of  not  undertak- 
ing military  action  against  any  other  state/of  not 
making  political  alliances,  or  doing  any  act  incom- 
patible with  its  absolute  neutrality  towards  all  other 
states.  Thus,  a  neutral  state  would  not  be  permitted 
to  give  assistance  to  any  belligerent  government,  nor 
to  allow  the  passage  of  foreign  troops  across  its  ter- 
ritory. Even  the  making  of  a  commercial  treaty, 
when  it  carries  within  it  the  elements  of  a  customs, 
union,  has  been  considered  as  improper  for  a  neutral- 
ized state,  and  Great  Britain  objected  against  the 
conclusion  of  such  a  convention  between  Belgium  and 
France.  The  disabilities  of  the  neutralized  state 
involve  any  action  which  would  favor  political  coop- 
eration between  it  and  any  other  government. 

With  the  exception  of  these  reservations,  a  neutral- 
ized state  retains  its  full  sovereign  rights.  It  may 
erect  fortifications  and  maintain  military  establish- 
ments for  the  purpose  of  defending  its  territory  and 
indiependence.  It  has  full  treaty-making  capacity 
with  respect  to  all  relations  not  involving  political 
alliances.  In  case  it  should  be  attacked,  it  may  invoke 
the  assistance  of  other  nations,  and  may  make  purely 
defensive  alliances  with  them.  The  nations  guaran- 
teeing the  neutrality  of  a  state  are,  by  the  nature  of 
such  a  guarantee,  obliged  to  assist  the  state  in  case 
it  should  be  attacked,  or  in  case  any  other  power 
should  try  to  force  it  to  abandon  its  neutrality.  The 
neutralization  of  the  Philippine  Islands,  which  is 
often  urged,  would  involve  an  international  agree- 
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ment,  by  which  the  principal  nations  of  the  world 
would  agree  to  respect,  and,  in  case  of  need,  defend, 
the  neutrality  of  the  islands.  The  political  independ- 
ence of  the  islands  would  be  complete,  with  the  excep- 
tions of  the  limitations  noted  aboVe.  Neutralization 
by  the  act  of  one  nation  alone  would  amount  merely 
to  a  declaration  that  the  particular  government  would 
respect  and  defend  the  neutrality  of  the  state  in 
question. 

13.  Interoceanic  canals. — The  idea  of  perpetual 
neutralization  has  recently  been  applied  also  to  inter- 
oceanic canals.  It  is  sometimes  claimed  that  neutral- 
ization does  not  comport  with  the  uses  of  a  canal,  and 
especially  with  the  fact  that  belligerent  fleets  would 
be  allowed  to  pass  through  it.  Therefore,  when  the 
term  is  applied  to  canals,  there  is  the  distinction  that 
belligerent  forces  may  use  the  canal  for  innocent  pas- 
sage, whereas  belligerent  military  forces  are  not  per- 
mitted to  cross  the  territory  of  a  neutralized  state. 
The  essence  of  neutrality  with  respect  to  a  canal  con- 
sists in  the  absolute  avoidance  of  all  hostilities  within 
it,  or  near  its  entrances,  and  the  impartial  admission 
to  it  of  vessels  of  aU  powers,  including  belligerents. 
The  Suez  Canal  was  neutralized  by  the  Convention 
of  Constantinople  of  1888,  which  was  entered  into  by 
nine  governments.  The  rules  which  it  contains  were 
taken  over  as  the  basis  of  the  neutralization  of  the 
Panama  Canal,  as  provided  for  the  Hay-Pauncefote 
treaty  of  1902.  The  rules  laid  down  in  the  latter  are 
as  follows : 

*'l.  The  canal  shall  be  free  and  open  to  the  vessels 
of  commerce  and  of  war  of  all  nations  observing  these 
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rules,  on  terms  of  entire  equality,  so  that  there  shall 
be  no  discrimination  against  any  such  nation,  or  its 
citizens  or  subjects,  in  respect  of  the  conditions  or 
charges  of  traffic,  or  otherwise.  Such  conditions  and 
charges  of  traffic  shall  be  just  and  equitable. 

"2.  The  canal  shall  never  be  blockaded,  nor  shall 
any  right  of  war  be  exercised  nor  any  act  of  hostility 
be  committed  within  it.  The  United  States,  however, 
shall  be  at  liberty  to  maintain  such  military  police 
along  the  canal  as  may  be  necessary  to  protect  it 
against  lawlessness  and  disorder. 

"3.  Vessels  of  war  of  a  belligerent  shall  not  revict- 
ual  nor  take  any  stores  in  the  canal  except  so  far  as 
may  be  strictly  necessary;  and  the  transit  of  such 
vessels  through  the  canal  shall  be  effected  with  the 
least  possible  delay  in  accordance  with  the  regula- 
tions in  force,  and  with  only  such  intermission  as  may 
result  from  the  necessities  of  the  service. 

"Prizes  shall  be  in  all  respects  subject  to  the  same 
rules  as  vessels  of  war  of  the  belligerents. 

"4.  No  belligerent  shaU  embark  or  disembark 
troops,  munitions  of  war,  or  warlike  materials  in 
the  canal,  except  in  case  of  accidental  hindrance  of 
the  transit,  and  in  such  case  the  transit  shall  be 
resumed  with  all  possible  despatch. 

"5.  The  provisions  of  this  article  shall  apply  to 
waters  adjacent  to  the  canal,  within  three  marine 
miles  of  either  end.  Vessels  pf  war  of  a  belligerent 
shall  not  remain  in  such  waters  longer  than  twenty- 
four  hours  at  any  one  time,  except  in  case  of  distress, 
and  in  such  case,  shall  depart  as  soon  as  possible; 
but  a  vessel  of  war  of  one  belligerent  shall  not  depart 
within  twenty-four  hours  from  the  departure  of  a 
vessel  of  war  of  the  other  belligerent. 

"6.  The  plant,  establishments,  buildings,  and  all 
work  necessary  to  the  construction,  maintenance,  and 
operation  of  Ithe  canal  shall  be  deemed  to  be  part 
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thereof,  for  the  purposes  of  this  treaty,  and  in  time 
of  war,  as  in  time  of  peace,  shall  enjoy  complete 
immunity  from  attack  or  injury  by  belligerents,  and 
from  acts  calculated  to  impair  their  usefulness  as  part 
of  the  canal." 

This  treaty  was  concluded  between  only  two  powers 
— ^the  United  States  and  Great  Britain — ^and  as  the 
United  States  government  has  decided  to  fortify  the 
canal,  it  is  generally  assumed  that  it  has  taken  upon 
itself  the  function  of  enforcing  its  neutrality,  and 
that  in  a  war  in  which  the  United  States  should  be 
a  party,  it  would  probably  not  permit  the  use  of  the 
canal  to  the  naval  forces  of  its  enemy.  This  inter- 
pretation would  amount  to  treating  the  canal  as  neu- 
tral only  in  wars  in  which  the  United  States  is  not 
involved. 
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TEREITOEIAL  JURISDICTION. 

14.  The  acquisition  of  territory. — Territory  may 
be  acquired  either  by  the  unilateral  act  of  the  state, 
through  occupation  or  conquest;  or  title  may  be 
passed  through  cession  by  treaty;  or  finally,  it  may 
be  acquired  by  the  operation  of  natural  forces,  as 
through  alluvion  or  avulsion.  The  law  of  occupation 
has  been  rendered  definite  only  at  a  comparatively 
recent  date.  When  the  age  of  discovery  began,  the 
most  extensive  claims  were  advanced  by  right  of  first 
discovery,  or  on  the  ground  of  merely  symbolical 
seizure.  Discovery  was  not  distinguished  from  occu- 
pation. Under  royal  letters  patent  and  papal  bulls, 
extensive  regions  were  claimed  by  one  or  the  other 
nation.  However,  as  settlement  advanced,  and  as  the 
available  territory  became  less  extensive,  the  idea 
was  gradually  developed  that  title  to  land  could  be 
acquired  only  through  effective  occupation.  By  the 
Act  of  Berlin  (1885)  this  principle  was  defined  and 
authoritatively  established.  The  Berlin  Act  declared 
that  the  occupation  of  territories  must  be  effective,  in 
the  sense  that  there  must  be  established  within  them 
an  authority  sufficient  to  cause  rights  to  be  respected, 
as  well  as  to  assure  the  liberty  of  commerce  and  of 
transit ;  it  also  requires  that  notification  concerning 
the  act  of  taking  possession  should  be  addressed  to 
the  powers.  While  the  Act  of  Berlin  relates  to  Africa, 
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the  law  there  laid  down  is  now  accepted  as  generally 
valid. 

Title  by  occupation  can  be  acquired  only  in  terri- 
tory which  is  legally  res  nulUus  (the  property  of 
nobody),  which  is  either  uninhabited  or  peopled  by 
uncivilized  tribes,  lacking  a  national  political  organ- 
ization. Under  the  present  law  of  occupation,  mere 
proclamation,  or  the  symbolic  taking  of  possession, 
as  by  the  hoisting  of  a  flag,  is  not  sufficient  to  consti- 
tute a  basis  of  title,  unless  it  is  followed  by  the  estab- 
lishment of  organized  authority  throughout  the  terri- 
tories claimed. 

A  nation  may  gain  political  authority  over  a  region 
without  theoretically  annexing  or  occupying  it.  This 
is  obtained  by  means  of  so-called  leases,  such  as  those 
made  by  China  to  the  European  powers ;  or  by  means 
of  treaties  of  protectorate.  Internationally,  the  pro- 
tected area  must  be  considered  a  part  of  the  political 
system  of  the  protecting  power.  The  latter  alone  has 
international  responsibility,  because  it  reserves  to 
itself  diplomatic  representation,  and  the  power  of 
negotiating  treaties. 

15.  Territorial  waters. — ^While  the  high  seas  are 
free  from  national  jurisdiction,  and  constitute  a  com- 
mon highway  open  to  all  nations,  that  part  of  the  sea 
which  is  immediately  adjoining  national  territory  is. 
within  the  jurisdictional  area  of  the  state.  This  mar- 
ginal sea  is  generally  considered  to  be  three  marine 
mUes  in  width.  "When  this  measure  was  fixed,  it  was 
equivalent  to  the  range  of  cannon ;  so  that  the  juris- 
dictional claim  was  supported  by  the  fact  of  possible 
control  through  coast  batteries.    Now  that  the  range 
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of  guns  has  been  greatly  extended,  the  argument  is 
often  made  that  the  width  of  the  marginal  sea  should 
be  increased  proportionately.  The  old  rule,  however, 
has  thus  far  not  been  superseded. 

With  respect  to  bays  and  inlets,  there  has  been  a 
great  deal  of  controversy  and  difference  of  opinion. 
Great  Britain  originally  asserted  very  wide  claims 
of  jurisdiction,  as,  for  instance,  over  areas  of  the 
sea  which  are  boimded  by  any  straight  line  drawn 
between  two  headlands  within  the  national  territory. 
A  bay  or  inlet,  the  mouth  of  which  is  not  over  six 
miles  in  width,  is,  of  course,  territorial  water  imder 
the  general  rule,  but  a  greater  width  has  often  been 
insisted  upon,  and  in  the  Newfoundland  arbitration 
of  1910  it  was  fixed  at  ten  miles.  Some  bays  which 
have  a  wider  opening  are  nevertheless  considered 
subject  to  national  jurisdiction,  because  of  claims 
continuously  asserted  by  the  local  sovereign  and  never 
opposed  by  others.  It  is  thus  that  Chesapeake  Bay 
and  Delaware  Bay  are  treated  as  territorial.®  Straits 
are  governed  by  the  general  rule  that,  unless  they  are 
more  than  six  miles  wide,  they  are  territorial  waters. 

While  the  local  sovereign  has  a  certain  jurisdiction 
over  the  maritime  belt,  still  as  it  is  considered  a  part 
of  the  ocean  highway  the  vessels  of  other  nations 
have  the  right  of  innocent  passage  over  it.  Thus  also, 
straits  which  form  passage  between  two  parts  of  the 
high  seas  cannot  be  closed  against  the  vessels  of  other 
nations.  The  right  which  outside  nations  enjoy  in 
the  marginal  sea  does  not,  however,  include  the  right 

eThe  AUeganean,  Court  of  Commissioners  of  Alabama  Claims,  1885, 
XiGADiNG  Illustrative  Cases. 
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of  fishing,  nor  of  making  any  other  use  of  the  terri- 
torial waters,  except  for  the  purposes  of  navigation. 
While  the  vessels  of  foreign  nations  are  freely 
admitted  to  navigation  within  the  marginal  sea,  the 
local  sovereign  may  reserve  to  its  own  citizens  the 
privilege  of  carrying  on  its  own  coasting  trade — ^that 
is,  restrict  commerce  between  two  or  more  of  its  ports 
to  vessels  carrying  its  own  flag.  This  is  the  policy 
of  the  United  States ;  the  opposite  policy  is  pursued 
by  Great  Britain,  which  opens  its  coastal  trade  freely 
to  foreign  vessels. 

16.  International  rivers. — Rivers  being  entirely 
within  the  territorial  limits  of  one  state  are  not  sub- 
ject to  international  servitudes,  but  are  entirely  imder 
the  jurisdiction  and  control  of  the  local  sovereign. 
A  different  rule  obtains  in  the  case  of  rivers  which 
form  the  boundary  between  two  states,  or  which  flow 
from  the  territory  of  one  state  through  that  of  one 
or  more  others.  In  such  a  case,  the  riparian  states 
have  always  asserted  the  right  freely  to  use  such  a 
river  for  commercial  navigation  to  the  sea.  Such 
claims  have  been  made  and  substantiated  with  respect 
to  the  Rhine,  the  Danube,  the  Po,  the  Amazon,  the 
St.  Lawrence,  and  in  fact  every  important  inter- 
national river.  While  in  each  case  the  exact  rights 
of  user  are  defined  by  treaties,  the  practice  of  accord- 
ing passage  is  so  eormnon  that  it  gives  evidence  of 
the  existence  of  a  general  right;  so  that  the  lower 
courses  of  such  rivers  are  in  practice  almost  assimi- 
lated to  the  marginal  sea. 

17.  Jurisdiction  over  vessels. — In  the  area  of  the 
territorial  waters,  and  therefore  also  especially  with- 
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in  its  harbors,  a  nation  may  exercise  a  certain  juris- 
diction, even  over  the  vessels  of  other  nations  which 
have  the  right  to  use  this  common  highway.  Men-of- 
war  and  other  public  vessels^  belonging  to  foreign 
governments  are  indeed  exempt  from  any  police  con- 
trol or  other  interference,  with  the  exception  of  the 
rule  that  if  they  refuse  to  submit  to  necessary  regu- 
lations of  harbor  police  and  navigation,  they  may  be 
requested  to  leave  without  giving  just  cause  of  offense 
to  the  nation  owning  them.  There  can,  however,  be 
no  direct  interference  with  such  vessels.  A  criminal 
who  should  take  refuge  on  a  ship  of  this  kind  could 
not  be  pursued.  If  the  vessel  itself  should  do  dam- 
age, it  could  not  be  proceeded  against  directly.  If 
cause  for  dissatisfaction  is  given,  redress  must  be 
sought  from  the  government  owning  the  ship,  through 
diplomatic  channels. 

The  merchant  vessels  of  a  foreign  nation  are  to  a 
larger  extent  within  the  jurisdiction  of  the  local  sov- 
ereign, and  are  subject  to  its  police  power.  A  fugi- 
tive criminal  could  be  pursued  and  taken  from  off  a 
vessel  of  this  kind.  If  the  peace  of  the  harbor  is  dis- 
turbed or  the  regulations  are  ignored  by  the  person- 
nel of  a  merchant  vessel,  direct  redress  may  be  had. 
The  exemption  of  foreign  merchant  vessels  from  the 
local  jurisdiction  embraces  only  acts  concerning  the 
-  discipline  of  the  ship,  or  confined  in  their  efforts 
entirely  to  its  crew,  unless  indeed  they  are  of  such 
a  nature  as  to  disturb  the  peace  of  the  port.  The 
commission  of  a  murder  on  a  ship,  though  members 

T  The  Parlement  Beige,  L.   B.,   5   Probate  Div.   197    (Eng.),    Lb&ding 
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of  the  crew  alone  be  the  principals,  is  so  important 
a  crime  that  the  local  sovereign  could  not  be  indiffer- 
ent to  it,  and  might  assert  its  right  to  punish  the 
offender.* 

18.  The  high  sea. — ^While  it  is  generally  acknowl- 
edged that  the  exercise  of  national  jurisdiction  should 
be  limited  to  the  marginal  sea,  claims  to  exercise  a 
certain  authority  on  the  high  sea  beyond  it  have  often 
been  advanced.  Thus,  to  prevent  the  infringement 
of  the  revenue  laws,  suspicious  vessels  have  been 
brought  up  and  visited  beyond  the  maritime  belt, 
under  the  so-called  "Hovering  Laws"  of  Great  Brit- 
ain. While  the  fisheries  on  the  high  seas  beyond  the 
territorial  belt  are  free  to  all  nations,  the  claim  has 
been  advanced  that  practices  decidedly  injurious  to 
the  national  fisheries  could  be  prevented  even  on  the 
high  sea,  in  regions  immediately  adjacent  to  the  ter- 
ritorial waters  of  the  nation.®  The  pursuit  of  an 
offending  vessel  which  has  begun  within  the  territo- 
rial waters  may  be  continued  upon  the  high  sea ;  but 
when  once  discontinued  by  one  vessel,  it  could  not  be 
taken  up  on  the  high  seas  by  another. 

On  the  high  seas  a  nation  has  jurisdictional  rights 
only  over  its  own  vessels,  which  are  for  this  purpose 
assimilated  to  its  territory.  In  times  of  peace  it  can- 
not interfere  with  the  vessels  of  another  nation  for 
any  reason  except  in  express  pursuance  of  a  treaty 
right,  or  for  the  suppression  of  piracy.  Treaties  of 
this  kind  have  been  made  for  the  purpose  of  combat- 
ing and  suppressing  African  slavery,  protecting  tele- 

"Wildenhns'  Case,  120  V.  S.  1,  Leading  Illdsteattte  Oases. 
»  Mortensen  v.  Peters,  8  F.  (Just.  Gas.)  93. 

141 


30  INTERNATIONAL  LAW 

graphic  cables,  protecting  fur  seals,  and,  within  the 
North  Sea,  for  regulating  fisheries  and  policing  the 
sea-life  of  the  fisherman.  In  times  of  war,  the  bel- 
ligerents enjoy,  further,  the  right  of  visiting  mer- 
chant vessels  for  the  purpose  of  ascertaining  whether 
they  carry  contraband,  or  are  engaged  upon  a  voyage 
designed  to  break  a  blockade.  The  nationality  of  a 
vessel  on  the  high  seas  is  determined  by  the  papers 
which  she  ca,rries,  and  which  indicate  her  national 
registry  and  her  right  to  carry  a  national  flag. 
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JUBISDICTION  OVER  PEBSONS. 

19.  Nationality. — There  is  no  branch  of  inter- 
national relations  in  which  matters  of  municipal  and 
of  international  law  are  more  closely  interwoven  than 
in  the  subjects  of  nationality,  naturalization,  and  citi- 
zenship. Each  nation  determines  for  itself  upon  what 
basis  its  nationality  may  be  acquired  and  lost,  and 
also  to  what  extent  it  will  attempt  to  control  or  to 
protect  its  nationals  who  may  reside  abroad.  How- 
ever, on  account  of  the  fact  that  nationals  of  one 
country  are  constantly  traveling  and  residing  in 
others,  we  are  in  need  of  general  international  rules 
according  to  which  the  rights  of  the  different  sover- 
eigns concerned  may  be  determined. 

"With  respect  to  nationality  of  origin,  states  follow 
either  of  two  conflicting  principles — ^that  of  descent, 
or  blood,  and  that  of  place  of  birth.  Nearly  all  of  the 
continental  European  countries  have  adopted  the 
rule  that  nationality  follows  parentage,  and  therefore 
descends  from  father  to  son,  regardless  of  the  place 
of  birth.  The  United  States  and  Great  Britain  fol- 
low the  older  territorial  rule,  according  to  which 
nationality  is  primarily  determined  by  the  place  of 
birth.  In  both  cases,  however,  the  governing  prin- 
ciple is  complemented  by  a  practice  resting  upon  the 
opposite  rule.  Thus,  the  child  of  American  citizens 
bom  abroad  may  claim  American  nationality;  while, 
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on  the  other  hand,  the  child  of  alien  parents,  bom  in 
France,  is  given  the  right,  upon  attaining  his  major- 
ity, to  adopt  French  citizenship.  The  practical  dif- 
ference is,  that  any  person  born  within  the  United 
States  may  claim  citizenship  without  further  formal- 
ity,^" whereas,  in  the  countries  having  the  opposite 
system,  either  naturalization,  or  at  least  a  formal 
declaration  of  intention,  would  be  required.  Married 
women  generally  follow  the  nationality  of  their  hus- 
bands. After  the  death  of  the  latter,  they  are  gener- 
ally given  an  option  to  return  to  their  nationality  of 
origin,  or  to  retain  that  of  the  husband. 

20.  Naturalization. — The  acquisition  of  nation- 
ality through  naturalization  is,jOf  course,  also  deter- 
mined entirely  by  municipal  law.  Naturalization, 
with  the  change  of  nationality  which  it  implies,  is  a 
modern  institution,  because  formerly  a  change  of 
political  allegiance  was  almost  unthinkable.  Great 
Britain  adhered  to  this  principle  of  the  inalienability 
of  British  citizenship  down  to  the  middle  of  the  nine- 
teenth century;  and  her  insistence  that  British  citi- 
zenship could  ^ot  be  given  up  for  that  of  another 
country  constituted  one  of  the  principal  matters  of 
controversy  between  her  and  the  United  States. 

The  more  general  acknowledgment  of  the  right  of 
expatriation  has  not,  however,  entirely  done  away 
with  all  cases  of  so-called ' '  double  nationality. ' '  This 
condition  would  occur  where,  under  the  legislation  of 
two  countries,  both  could  claim  the  allegiance  of  the 
same  individual.    Thus,   American  countries  quite 

10  Case  of  Carl  Gundlich,  For.  Eel.  1907,  p.  516,  Leading  Illusteative 
Cases. 
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generally  would  claim  as  citizens  all  persons  born 
within  their  territory  and  continuing  to  reside  there ; 
whereas,  under  the  law  of  descent,  some  other  nation 
might  consider  the  same  individuals  as  its  own  sub- 
jects. In  order  to  avoid  such  an  equivocal  position, 
the  practice  now  quite  generally  demands  that  alien 
residents  who  desire  to  retain  their  citizenship  in 
another  coxmtry,  although  by  the  laws  of  the  country 
where  they  reside  they  would  be  considered  its  citi- 
zens, will  be  held  to  make  their  position  perfectly 
plain  by  registering  in  a  consulate  of  the  country  of 
their  origin. 

Collective  naturalization  takes  place  when  a  region 
is  conquered  or  ceded.  It  is  customary  in  such  cases 
to  give  residents  the  option  to  retain  their  original 
citizenship,  but  very  often  the  condition  is  attached 
that  they  should  remove  from  the  ceded  territory 
within  a  certain  time,  or  at  least  should  sell  their  real 
property.  Sometimes,  however,  an  option  is  given 
unconditionally.^^ 

21,  Loss  of  nationality. — Loss  of  nationality  is 
brought  about  by  voluntary  expatriation,  or  through 
the  assumption  of  foreign  citizenship.  The  original 
sovereign,  however,  in  such  cases  retains  the  right  to 
demand  the  fulfillment  of  any  obligations  towards  it 
which  had  accrued  at  the  time  of  expatriation ;  such 
a  claim  can  usually  be  enforced  only  if  the  person  con- 
cerned again  places  himself  within  the  jurisdictional 
area  of  his  original  sovereign.  The  practical  conse- 
quence of  this  rule  is  that  a  state  would  have  no  right 
to  protect  its  naturalized  citizens  against  their  orig- 

11  See  subject,  Natdbalization. 
XII-10  145 


34  INTERNATIONAL  LAW 

inal  sovereign,  in  case  the  latter  were  attempting  to 
make  good  a  claim  against  them  that  had  accrued 
before  expatriation,  when  they  had  given  it  an  oppor- 
tunity, to  acquire  jurisdiction,  by  returning  to  its 
territory. 

_  With  respect  to  naturalized  citizens,  a  rule  was 
developed  in  a  succession  of  treaties,  which  is  now 
also  embodied  in  the  American  Citizenship  Law  of 
1907.  It  is  to  the  effect  that  a  naturalized  citizen 
shall  be  presumed  to  have  given  up  his  acquired  citi- 
zenship if  he  shall  return  to  the  state  of  his  origin, 
and  reside  there  for  iwo  years,  or  when  he  shall  reside 
in  any  other  foreign  state  for  five  years.  To  retain 
his  citizenship  under  such  circumstances,  he  would 
have  to  present  satisfactory  evidence  of  the  necessity 
of  his  residence  abroad,  and  of  his  intention  to  con- 
tinue a  naturalized  citizen.  This  principle  is  designed 
to  prevent  the  difficulties  which  have  often  arisen 
when  individuals  have  acquired  citizenship  of  a  cer- 
tain state  for  the  sole  purpose  of  enjoying  its  protec- 
tion, either  in  their  country  of  origin,  or  in  some 
other  foreign  state. 

22.  American-  citizenship  law. — The  other  pro- 
visions of  the  American  Citizenship  Law  of  1907  may 
be  summarized  in  this  place,  in  order  to  give  a  com- 
plete view  of  that  legislation.  Any  American  citizen 
shall  be  deemed  to  have  expatriated  himself  when  he 
has  been  naturalized  in  any  foreign  state,  or  when  he 
has  taken  an  oath  of  allegiance  there.  Any  American 
woman  who  marries  a  foreigner  takes  the  nationality 
of  her  husband.  At  the  termination  of  the  marriage, 
she  may  assume  her  American  citizenship,  if  abroad, 
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by  registering  as  an  American  citizen  within  one  year, 
with  a  consul  of  the  United  States,  or  by  returning 
to  reside  there ;  or,  if  residing  in  the  United  States, 
by  continuing  to  remain  there.  Any  foreign  woman 
who  acquires  American  citizenship  by  marriage  to  an 
American  shall  be  assumed  to  retain  the  same  after 
the  termination  of  the. marital  relations,  if  she  con- 
tinues to  reside  in  the  United  States,  unless  she  makes 
formal  renunciation  thereof  before  a  court;  or,  if 
she  resides  abroad,  she  may  retain  her  citizenship  by 
registering  before  a  United  States  consul  within  one 
year.  Children  born  abroad,  of  American  parents, 
who  desire  to  retain  their  American  citizenship,  must 
report  to  an  American  consul  upon  reaching  an  age 
of  eighteen  years,  and  must  before  him  declare  their 
intention  to  remain  American  citizens  and  to  reside 
in  the  United  States;  upon  attaining  the  age  of 
twenty-one,  they  must  take  the  oath  of  allegiance. 
The  rights  of  American  citizenship  are  forfeited  if 
a  person,  after  having  fulfilled  these  requirements, 
nevertheless  continues  to  make  his  or  her  permanent 
residence  abroad.  Persons  who  have  declared  their 
intention  to  become  citizens  of  the  United  States,  but 
have  not  yet  resided  in  this  country  long  enough  to 
complete  their  citizenship,  are  in  a  somewhat  anom-? 
alous  position.  By  their  act,  they  may  be  considered 
to  have  forfeited  such  rights  of  citizenship  as  they 
formerly  held  in  some  other  state,  without,  however, 
acquiring  the  right  to  be  protected  as  citizens  of  the 
United  States.  In  ordel"  to  define  their  position,  Con- 
gress has  enacted  that  passports  may  be  issued  to  per- 
sons not  citizens,  who  have  resided  in  the  United 
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States  for  three  years,  and  who  have  declared  their 
intention  to  acquire  citizenship.  Such  a  passport, 
however,  is  valid  only  for  six  months,  and  will  not 
entitle  the  holder  to  the  protection  of  the  American 
government  in  the  country  of  which  he  or  she  was 
formerly  a  citizen. 

23,  Rights  over  citizens  residing  abroad. — ^A  state 
continues  to  hold  the  following  rights  over  its  citizens 
who  may  have  taken  residence  abroad.  The  absentees 
remain  subject  to  its  general  laws  with  respect  to 
status,  property,  crimes,  and  so  on;  public  duties, 
such  as  military  service,  must  be  performed  by  them 
when  summoned  for  the  purpose ;  taxes  may  be  levied 
upon  them ;  on  the  other  hand,  they  are  not  to  enter 
military  service  in  a  foreign  state  without  the  con- 
sent of  their  home  government.  The  penal  laws  of 
a  state  extend  over  its  absent  citizens,  so  that  they 
may  be  tried  at  home  for  offenses  committed  abroad, 
except  in  the  case  of  countries  like  Great  Britain 
and  the  United  States,  whose  criminal  jiu-isdiction  is 
purely  territorial. 

Citizens  and  subjects  residing  in  foreign  countries 
remain  under  the  protection  of  their  home  govern- 
ment. The  latter  has  the  right  to  interfere  in  their 
behalf  whenever  they  are  subjected  to  treatment 
which  would  amount  to  a  total  denial  of  justice,  or 
whenever  they  are  in  an  invidious  and  unjust  manner 
discriminated  against,  as  compared  with  the  citizens 
of  other  nations.  The  fact  that  a  citizen  residing 
abroad  has  been  injured  in  bis  rights  is  not  of  itself 
a  just  cause  for  intervention  in  his  behalf.  He  must 
first  seek  to  obtain  redress  through  the  means  afforded 
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by  the  government' under  whose  immediate  authority 
he  is  living.  He  cannot  claim  any  higher  degree  of 
protection  than  is  accorded  to  the  local  citizens  and 
to  other  alien  residents.  It  is  only  when  just  redress 
should  be  denied,  in  cases  amounting  to  an  absolute 
failure  of  justice,  that  his  home  government  would 
have  a  right  to  intervene  in  his  behalf.  It  has  often 
been  asserted  that  a  government  is  not  justified  in 
attempting  to  collect  by  force  the  pecuniary  claims  of 
its  citizens  against  a  foreign  government.  The  Hague 
Conference  of  1907  adopted  the  rule  that  in  such 
cases  arbitration  should  always  be  first  resorted  to, 
and  only  in  case  a  state  should  refuse  to  arbitrate  or 
to  comply  with  the  decree  of  the  arbitral  tribunal 
should  forcible  execution  be  allowable. 

24.  The  admission  and  rights  of  aliens. — ^Under 
its  general  sovereign  powers,  every  state  is  entitled  to 
determine  the  conditions  upon  which  it  will  admit 
aliens  to  residence  within  its  territory.  Indeed,  the 
right  of  the  citizens  of  one  state  to  resort  to  and  to 
transact  affairs  of  business  in  another  country,  is  part 
of  a  fundamental  right  which  may  be  said  to  be  neces- 
sary to  national  existence ;  so  that  the  absolute  pro- 
hibition of  the  admission  of  all  strangers,  or  of  all 
subjects  of  any  one  nation,  would  not  be  in  accordance 
with  the  principles  of  international  law.  But  the 
question  of  the  admittance  of  large  numbers  of  aliens 
for  the  purpose  of  permanent  residence  is  of  a  differ- 
ent character;  and  here  each  government  is  free  to 
exercise  the  right  of  self -protection  and  conservation, 
by  means  of  rules  limiting  immigration  and  requiring 
certain  qualifications  on  the  part  of  those  admitted. 
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The  immigration  law  of  the  United  States  excludes 
all  who,  through  disease,  pauperism,  or  crime,  are 
made  undesirable ;  under  special  laws  and  agreements, 
Chinese  and  Japanese  laborers  are  kept  from  enter- 
ing the  United  States.  These  provisions  do  not,  of 
course,  apply  to  persons  traveling  for  purposes  of 
commerce  or  study. 

When  aliens  have  once  been  admitted  to  the  na- 
tional territory,  and  are  residing  there,  they  cannot 
be  denied  the  protection  of  the  general  laws  of  the 
local  sovereign.  According  to  the  common  practice, 
often  re-affirmed  by  treaties,  resident  aliens  enjoy  the 
following  rights:  the  protection  of  their  property 
and  personal  rights  under  the  general  law,  free  access 
to  the  courts,  freedom  from  extraordinary  taxation, 
freedom  from  military  service,  and,  in  general,  the 
right  not  to  be  discriminated  against.  In  most  juris- 
dictions, resident  aliens  are  permitted  to  acquire  real 
property,  and  in  all  they  may  make  contracts  and 
otherwise  engage  in  business  transactions.  They,  of 
course,  do  not  have  any  claim  to  political  rights^  or 
to  other  privileges  reserved  entirely  to  the  citizens 
of  the  state  where  they  reside.  If  a  government 
should  find  that  the  presence  of  certain  aliens  or 
classes  of  aliens  is  dangerous  to  the  peace  of  the  state, 
an  order  expelling  them  may  be  made,  but  in  such  a 
case  the  expulsion  should  not  be  accompanied  with 
unduly  rigorous  treatment  and  spoliation.  If  the 
aliens  have  business  interests,  sufficient  time  should 
be  allowed  them  in  which  to  arrange  their  affairs. 

25.  Extradition. — ^It  may  be  said  to  be  an  inter- 
national duty  incumbent  upon  every  state,  not  to 
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make  itself  a  place  of  refuge  for  known  criminals,  to 
the  endangering  of  the  peace  of  other  countries  of  the 
world.  But  this  duty  may  be  called  imperfect,  and 
in  need  of  being  reduced  to  more  specific  terms  by 
means  of  treaties.  The  actual  mode  and  scope  of  ex- 
tradition is,  therefore,  fixed  by  treaties  and  conven- 
tions between  the  different  states.  But  while  these 
treaties  differ  in  detail,  there  are  certain  principles 
which  are  generally  accepted.  The  extradition  of  a 
criminal  may  be  demanded  either  by  the  state  where 
the  crime  was  committed,  or  by  the  sovereign  of  the 
criminal;  in  sucli  cases  the  former  is  usually  given 
the  preference.  States  which  exercise  a  personal  juris- 
diction over  their  subjects,  so  that  they, can  try  them  for 
crimes  committed  anywhere,  even  outside  of  the  na- 
tional territory,  usually  do  not  make  it  a  practice  to 
extradite  their  citizens  when  wanted  for  trial  else- 
where, but  will  proceed  to  try  them  ia  their  own 
courts.  On  the  other  hand,  states  having  a  purely 
territorial  jurisdiction  of  crimes  will  extradite  their 
citizens,  to  be  tried  in  the  country  where  the  crime 
was  committed,  because  otherwise  such  criminals 
would  escape  punishment. 

The  following  classes  of  crimes  are  usually  not 
made  subject  to  extradition :  Misdemeanors,  purely 
fiscal  offenses,  purely  military  or  religious  offenses, 
and  political  crimes.  The  practice  of  exempting 
political  crimes  dates  from  the  Franco-Belgian 
Treaty  of  1834.  A  distinction  is  made  between  abso- 
lute and  relative  political  crimes;  the  former  are 
those  in  which  only  a  purely  public  motive  can  be 
alleged,  such  as,  for  instance,  the  urging  of  political 
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action  before  a  massmeeting ;  in  sucli  a  case  tliere 
will  be  no  extradition.  In  the  class  designated  as 
relative  or  mixed  crimes,  various  motives,  political  as 
well  as  personal,  may  be  alleged.  But  even  here  it 
is  the  rule  that  extradition  shall  not  be  granted. un- 
less the  crime  is  of  the  most  serious  nature  against 
morals  and  common  right,  such  as  assassination 
and  poisoning;  or  is  directed  against  the  basis  of 
all  social  organization.  By  special  treaty  provision, 
a  direct  attack  upon  the  head  of  the  state  is  also  usu- 
ally made  an  extraditable  offense,  although  there  may 
have  been  a  purely  political  motive  for  the  act.  The 
reason  for  the  exemption  of  political  crimes  from  ex- 
tradition is,  that  in  these  the  element  of  personal 
malice  and  viciousness  is  usually  absent,  and  that  the 
act  is  committed  for  a  public  purpose,  in  the  attempt 
to  establish  an  orderly  organization  of  government, 
although  different  from  that  existing.  If  the  crime 
is  committed  in  an  attempt  to  overthrow  all  govern- 
ment, and  to  act  in  a  purely  destructive  way,  no  ex- 
emption will  be  allowed. 

The  principles  concerning  the  exemption  from  ex- 
tradition of  political  criminals  were  laid  down  very 
clearly  in  the  so-called  Oxford  Rules,  a  statement  of 
the  law  of  extradition  adopte4  by  the  Institute  of  In- 
ternational Law,  at  its  Oxford  meeting  in  1880,  and 
amended  at  the  Greneva  meeting  in  1892.  The  articles 
in  question  are  as  follows : 

"13.  Extradition  is  inadmissible  for  purely  polit- 
ical crimes  or  offenses:  Nor  can  it  be  admitted  for 
unlawful  acts  of  a  mixed  character  or  connected  with 
political  crimes  or  offenses,  also  called  relative  polit- 
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ical  offenses,  irnless  in  tlie  case  of  crimes  of  great 
gravity  from  the  point  of  view  of  morality  and  of  the 
common  law,  such  as  murder,  manslaughter,  poison- 
ing, mutilation,  grave  wounds  inflicted  wilfully  with 
premeditation,  attempts  at  crimes  of  that  kind,  out- 
rages to  property  by  arson,  explosion  or  flooding,  and 
grave  robbery,  especially  when  committed  with  arms 
and  violence, 

"So  far  as  concerns  acts  committed  in  the  course 
of  an  insurrection  or  of  a  civil  war  by  one  of  the 
parties  engaged  in  the  struggle  and  in  the  interest 
of  its  cause,  they  cannot  give  occasion  to  extradition 
unless  they  are  acts  of  odious  barbarism  or  vandalism 
forbidden  by  the  laws  of  war,  and  then  only  when  the 
civil  war  is  at  an  end. 

"14.  Criminal  acts  directed  against  the  basis  of 
all  social  organization,  and  not  only  against  a  certain 
state  or  a  certain  form  of  government,  are  not  con- 
sidered political  offenses  in  the  application  of  the 
preceding  rules. 

"15.  In  any  case,  extradition  for  crimes  having 
the  characters  both  of  political  and  common  law  crime 
ought  not  to  be  granted  unless  the  demanding  state 
gives  the  assurance  that  the  person  surrendered  shall 
not  be  tried  by  extraordinary  courts." 

While,  under  the  operation  of  these  principles,  a 
political  offender  may,  in  fact,  find  an  asylum  in  a 
foreign  country,  he  cannot  claim  this  asylum  as  a 
personal  right,  but  enjoys  it  under  the  provision  of' 
national  law  or  under  treaty  arrangement.  A  shelter 
to  political  refugees  is  also  often  granted  by  public 
vessels,  and  even  by  embassies  and  consulates.  In 
this  case,  too,  there  does  not  exist  a  personal  right 
to  such  asylum. 
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INTERCOURSE  BETWEEN  NATIONS. 
26.  Diplomatic  officers. — The  foreign  affairs  of 
a  nation  are  administered  by  the  foreign  office — in 
the  United  States,  the  Department  of  State, — ^under 
whose  control  are  all  the  agents  employed  in  main- 
taining foreign  intercourse  and  in  the  transaction  of 
business  with  foreign  nations.  These  agents  are  di- 
vided into  two  classes,  diplomatic  and  consular  offi- 
cials. The  right  of  sending  and  receiving  public  min- 
isters is  a  part  of  the  rights  of  a  completely  sovereign 
state.  Protected  states,  or  states  which  are  members 
of  a  federal  union  usually  lack  this  right,  as  in  for- 
eign affairs  they  are  represented  by  the  protecting 
state  or  by  the  central  government ;  but  in  exceptional 
cases  the  right  of  legation  has  been  reserved,  as  for 
instance,  by  some  of  the  states  who  are  members  of 
the  Grerman  Empire.  When  a  government  has  se- 
lected a  certain  person  to  act  as  its  diplomatic  or 
consular  representative  in  a  foreign  country,  the  gov- 
ernment of  the  latter  will  be  given  notice,  in  order  that 
it  may,  if  it  desires,  express  an  objection  to  such  ap- 
pointment. This  would  be  done  if,  for  any  valid 
reason,  the  person  suggested  is  persona  non  grata 
(unwelcome  person)  to  the  latter  government,  be- 
cause of  some  characteristic  or  act  of  his  which  would 
make  it  difficult  for  him  under  the  circumstances  suc- 
cessfully to  perform  the  duties  of  his  office.    The 
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grounds  for  such  objection  should  be  reasonable  and 
they  must  be  stated  to  the  sending  government.  In 
a  similar  way,  a  diplomatic  official  already  appointed, 
who  through  his  behavior  embarrasses  the  govern- 
ment to  which  he  is  accredited,  may  be  requested  to 
leave,  his  passports  being  sent  him.  An  act  of  this 
kind  does  not  imply  a  lack  of  friendly  feeling  toward 
the  government  represented  by  such  official. 

Diplomatic  officials  are  classified  as  follows:  am- 
bassadors, envoys  extraordinary  and  ministers  pleni- 
potentiary, ministers  resident,  charges  d'affaires, 
special  commissioners  and  plenipotentiary  delegates 
to  international  conferences.  The  difference  between 
an  ambassador  and  an  envoy  is  chiefly  one  of  cere- 
monious rank ;  the  ambassador,  indeied,  has  the  right 
of  direct  access  to  the  head  of  the  state,  but  as  in 
modern  states  all  public  business  is  transacted 
through  ministers,  this  privilege  is  no  longer  so  im- 
portant as  formerly.  The  charge  d'affaires  is  an  offi- 
cial temporarily  entrusted  with  the  representation  of 
his  country's  interests  in  a  foreign  country;  officials 
like  secretaries  of  legation,  or  consuls-general  are 
often  employed  in  this  capacity. 

The  functions  of  diplomatic  officials  comprise  polit- 
ical representation  of  their  state  and  its  interests, 
the  negotiation  of  treaties,  the  protection  of  nationals, 
the  gathering  of  information  and  the  performance 
of  various  administrative  acts.  Diplomatic  officials 
are  granted  a  complete  immunity  from  local  jurisdic- 
tion. In  this  privilege  there  is  included  the  personnel 
of  the  legation,  both  official,  such  as  counsellors,  sec- 
retaries, attaches ;  and  non-official,  such  as  the  min- 
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ister's  family  and  his  servants.  As  diplomatic  agents 
represent  sovereign  states,  they  are  accorded  a  com- 
plete independence  in  their  own  person  and  actions ; 
the  immunities  which  they  enjoy  are  necessary  for  the 
effective  accomplishment  of  their  functions,  and  com- 
port with  the  dignity  of  their  ofi&ce.  These  immuni- 
ties include  the  following  privileges :  personal  invi- 
olability, in  that  attacks  upon  a  diplomatic  agent 
would  be  considered  as  peculiarly  atrocious;  extra- 
territoriality and  inviolability  of  the  residence,  ex- 
empting the  latter  from  all  and  every  interference  on 
the  part  of  the  local  sovereign ;  exemption  from  crim- 
inal and  civil  jurisdiction,  the  diplomatic  agent  not 
being  liable  to  be  prosecuted  or  sued  in  the  courts  of 
the  state  to  which  he  is  accredited ;  and  freedom  from 
personal  taxation.  It  is,  of  course,  to  be  understood 
that  a  diplomatic  agent  who  should  abuse  these  im- 
munities and  who  should  become  offensive  in  his  be- 
havior, would  have  to  be  recalled  by  his  government. 
Diplomatic  immunities  are  usually  granted  also  to 
official  delegates  to  international  conferences,  al- 
though they  may  not  be  plenipotentiary,  and  to  the 
judges  of  The  Hague  Tribunal  and  of  the  Central 
American  Court  of  Justice. 

As  indicated  above,  the  privileges  of  a  diplomatic 
representative  are  extended  also  to  the  subordinate 
personnel  and  to  servants  of  the  legation.  When 
regularly  employed  and  bona  fide  engaged  in  work  in 
connection  with  the  legation,  they  are  held  to  be  ex- 
empt from  local  jurisdiction.  Workmen  temporarily 
employed  on  the  legation  premises  will,  of  course, 
not  be  included  in  this  immunity;  nor  does  it  ordi- 
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narily  extend  to  subjects  or  citizens  of  the  local  sov- 
ereign wlio  happen  to  be  engaged  in  the  diplomatic 
service  of  some  other  power.  Any  abuse  of  these 
privileges  and  immunities  would  involve  the  direct 
responsibility  of  the  state  whose  representative  has 
been  guilty  of  such  offense. 

27.  Consular  officials. — ^WhUe  the  functions  of  a 
diplomat  are  primarily  political  in  their  nature,  it 
is  the  province  of  consular  officials  to  protect  and 
develop  the  commercial  and  industrial  interests  of 
their  nation.  They  are,  primarily,  business  repre- 
sentatives, although  incidentally  they  may  be  called 
Upon  to  act  on  matters  of  a  political  nature.  Consular 
officials,  too,  must  be  personally  acceptable  to  the  gov- 
ernment within  whose  territory  they  are  to  act.  Be- 
fore they  can  enter  upon  the  performance  of  their 
functions,  they  have  to  receive  from  the  latter  an  ac- 
knowledgment of  their  right  to  act  officially  within 
the  national  jurisdiction.  This  is  done  through  an 
instrument  called  exequatur. 

The  functions  of  consular  officials  may  be  summar- 
ized as  follows:  Caring  for  the  personal  interests 
of  their  nationals.  This  involves  such  matters  as 
business  connected  with  the  care  of  estates  and 
minors;  the  representation  of  absent  nationals  in 
court;  and  intervention  in  behalf  of  nationals  un- 
justly treated. 

Formal  acts.  Solemnization  of  marriages;  no- 
tarial acts;  authentication  of  signatures,  deeds  and 
pther  documents ;  the  taking  of  affidavits  and  deposi- 
tions; issuing  certificates  as  to  facts. 

Administrative  functions.    Eepresentation  of  the 
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sending  state  in  court;  the  arrest  of  deserters;  action 
in  relation  to  extradition ;  the  gathering  of  informa- 
tion and  the  making  of  reports;  the  issuing  and 
viseing  of  passports;  enforcement  of  immigration 
and  quarantine  laws;  the  keeping  of  a  register  of 
American  citizens  resident  in  the  consular  district; 
the  certifying  of  invoices  of  goods  to  be  imported 
into  the  consul's  country. 

Functions  in  connection  with  maritime  affairs. 
The  care  of  national  shipping  and  seamen ;  jurisdic- 
tion over  the  crew;  control  over  the  papers  of  na- 
tional vessels. 

In  certain  oriental  countries  (China,  Persia,  Tur- 
key, Morocco,  Siam),  the  consuls,  in  addition  to  their 
ordinary  functions,  exercise  jurisdiction  in  all  cases 
affecting  their  nationals.  In  these  countries,  the  local 
national  laws  do  not  extend  over  foreign  residents, 
the  latter  remaining  subject  to  the  legal  system  of 
their  own  country.  In  all  cases  where  a  foreigner  is 
accused  of  a  crime,  or  is  sued  in  a  matter  of  civil  law, 
the  consul  of  the  respective  country  wiU  exercise 
jurisdiction.  In  China,  some  of  the  powers  have 
established  regular  courts,  in  order  to  relieve  the  con- 
sular officials.  For  example,  the  United  States  Dis- 
trict Court  for  China. 

Consular  officials  do  not  enjoy  the  immunities  of 
diplomatic  agents.  There  is  no  principle  of  general 
international  law  which  entitles  them  to  privileges, 
except  that  they  are  considered  to  be  entitled  to  a 
special  degree  of  protection,  and  that  their  official 
archives  are  inviolable.  On  the  basis  of  treaties  and 
in  practice,  however,  a  great  many  immunities  have 
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been  granted,  varying  in  the  different  countries,  and 
usually  given  in  accordance  with  the  principle  of 
reciprocity.  Thus  consuls  usually  enjoy  exemption 
from  direct  personal  taxes,  from  the  duty  of  serving 
as  witnesses,  and  from  arrest,  except  for  grave  crimes. 
28.  International  conferences.  —  The  ordinary 
work  of  diplomatic  agents  is  supplemented  exten- 
sively by  international  congresses  and  conferences. 
These  may  be  called  for  the  purpose  of  discussing  a 
special  political  situation  and  devising  solutions  for 
acute  difficulties ;  or  they  may  discuss  and  elaborate 
general  international  conventions;  or  they  may  de- 
vote themselves  to  the  development  of  international 
co-operation  along  certain  definite  lines,  as  for  in- 
stance, the  work  undertaken  by  the  various  interna- 
tional unions.  In  such  conferences,  the  different 
states  are  represented  by  official  delegates,  which  may 
have  been  granted  plenipotentiary  powers,  so  as  to  be 
able  to  bind  their  government  in  treaties,  or  which 
may  be  appointed  merely  for  the  purpose  of  elaborat- 
ing treaty  projects  and  voting  on  resolutions.  All 
nations  are  placed  on  a  footing  of  absolute  equality 
in  international  conferences,  each  participant  nation 
having  one  vote.  As  a  further  expression  of  the  abso- 
lute equality  of  nations,  important  decisions  are  usu- 
ally not  taken  unless  there  is  a  practical  unanimity 
of  support.  The  treaties,  resolutions  and  declara- 
tions elaborated  are  then  submitted  to  the  individual 
governments  for  ratification.  A  resolution  which 
merely  expresses  the  opinion  of  the  conference,  with- 
out attempting  to  bind  any  government  to  positive 
action  in  the  future,  is,  however,  not  in  need  of  rati- 
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fication.  The  official  language  of  the  conference  may 
be  the  language  of  the  country  where  It  is  held,  or 
some  other  language  widely  spoken,  such  as  French. 

29.  Treaties  and  conventions. — ^A  treaty  is  an 
international  contract,  formally  adopted  and  ratified, 
by  which  the  mutual  rights  and  duties  of  two  or  more 
nations  are  regulated.  The  term  convention  is  usu- 
ally applied  to  a  treaty  made  between  more  than  two 
powers,  and  governing  matters  of  international  ad- 
ministration. This  classification  is,  however,  not 
strictly  adhered  to.  Treaties  are  negotiated  by  diplo- 
matic agents,  in  direct  communication  with  the  for- 
eign offices  of  the  countries  concerned.  When  the 
subject  matter  of  the  treaty  has  been  fixed  and  its 
form  defined,  the  treaty  will  be  signed,  and  its  nego- 
tiation is  concluded.  It,  however,  still  needs  the  ratir 
fication  of  the  governments  concerned.  ,  In  former 
times  this  ratification  was  made  necessary,  because  of 
the  length  of  time  needed  for  communication  between 
the  negotiators  and  the  governments  which  they  rep- 
resented. At  the  present  time,  though  distances  have 
been  annihilated  by  the  telegraph,  another  cause  ex- 
ists for  the  necessity  of  special  ratification,  in  the  fact 
that  the  constitutions  of  a  number  of  states  require 
the  cooperation  of  some  legislative  body  in  the  mak- 
ing of  the  treaty.  When  the  treaty  has  been  ratified, 
its  existence  and  force  dates  from  the  time  of  signa- 
ture, unless  otherwise  provided. 

In  the  interpretation  of  treaties,  the  plain  or  rea- 
sonable sense  of  the  words  and  phrases  employed 
should  govern.  Treaties  are  drawn  in  general  terms, 
without  all  the  modifications  and  reservations  that  are 
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inserted  in  an  ordinary  legal  document.  A  fair  and 
reasonable  interpretation  ougM,  therefor^,  to  be 
given  to  treaties,  and  it  is  not  consonant  with  the 
spirit  of  international  intercourse  to  refuse  the  ful- 
fillment of  a  treaty  promise,  on  account  of  a  technical 
subterfuge.  The  entire  instrument  should  be  inter- 
preted as  a  whole,  so  as  to  give  a  consistent  enforce- 
ment to  all  of  its  parts. 

30.  Classes  of  treaties. — ^International  treaties 
may  roughly  be  divided  into  three  classes :  (a)  those 
which  are  legislative  in  the  broadest  sense  in  that 
they  are  declaratory  of  general  international  law; 
(b)  political  treaties ;  (c)  treaties  dealing  with  social 
and  economic  interests.  Not  all  treaties  fall  entirely 
within  any  one  of  these  classes,  but  they  frequently 
contain  matters  that  would  be  classified  under  several 
of  these  heads.  Yet  the  majority  of  treaties  and  all 
the  material  contained  in  international  agreements 
may  be  classified  under  this  system. 

Treaties  declaratory  of  international  law  are  usu- 
ally the  result  of  congresses  or  conferences  in  which 
a  number  of  powers  are  represented.  While  for- 
merly such  meetings  were  convened  at  irregular  in- 
tervals, as  some  specific  situation  called  for  settle- 
ment, there  has  now  been  established  the  system  of 
International  Conferences  at  The  Hague,  which  de- 
vo^ie  themselves  primarily  to  international  legisla- 
tion. Earlier  examples  of  such  treaties  are  the  Con- 
vention of  Armed  Neutrality,  concluded  between  1780 
and  1783,  between  Eussia  and  eight  other  European 
powers.  The  Congress  of  Vienna,  in  1815,  also 
adopted  a  declaration  on  international  law,  relating 
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to  the  ranks  of  diplomats,  to  rules  of  navigation  of 
international  rivers  and  to  the  slave  trade.  The 
Declaration  of  Paris  of  1856,  accepted  by  sixteen 
powers,  established  important  rules  with  respect  to 
naval  warfare,  such  as  the  principle  that  enemy 
goods  carried  on  neutral  vessels  are  free  from  seiz- 
ure. It  also  decreed  the  abolition  of  privateering. 
Other  examples  of  this  kind  are  the  Geneva  Red 
Cross  Convention  of  1864 ;  the  act  of  the  Conference 
of  Berlin  in  1885,  concerning  free  trade  and  the  sup- 
pression of  the  slave  trade  in  Central  Africa,  and  the 
various  conventions  adopted  by  The  Hague  Confer- 
ences. 

The  most  characteristic  form  of  a  political  agree- 
ment is  a  treaty  of  alliance,  which  may  be  either  per- 
manent or  temporary,  general  or  particular,  defen- 
sive or  offensive.  A  contemporary  example  is  the 
Triple  Alliance  between  Germany,  Austria  and  Italy, 
which  is  defensive  in  its  nature.  Other  forms  of 
political  treaties  provide  for  subsidies  and  loans  in 
case  of  war.  An  important  class  is  composed  of  the 
treaties  of  guarantee,  by  which  the  neutrality,  the 
government  or  the  independence  of  another  state  is 
upheld  and  protected.  The  guarantee  may  be  simple 
or  collective,  it  may  be  given  either  by  one  state  or 
by  a  group  of  states.  In  the  latter  case,  the  question 
arises  whether  the  guarantors  are  jointly  or  individ- 
ually boimd ;  that  is,  whether  action  in  execution  of 
the  guarantee  can  be  taken  only  by  cooperation  of  the 
treaty  powers,  or  whether  each  guarantor  may  indi- 
vidually be  called  upon  to  enforce  the  guarantee. 
While  opinions  differ  on  this  point,  the  prevailing 
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judgment  seems  to  be  that  each  one  of  the  treaty 
powers  is  free  to  insist  upon  the  execution  of  the 
treaty  on  its  own  accord.  There  is  a  class  of  polit- 
ical agreements  which  are  usually  spoken  of  as  dis- 
positive treaties.  They  determine  permanently  mat- 
ters relating  directly  to  territory,  such  as  boundaries, 
rights  to  the  navigation  of  rivers  and  other  matters 
which  may  be  grouped  under  the  term  of  easements 
or  servitudes,  i.  e.,  rights  to  the  use  of  territory  for 
certain  purposes  in  favor  of  some  outside  nation. 

Of  treaties  dealing  primarily  with  matters  of  in- 
tellectual, economic  or  industrial  interests,  the  most 
important  are  treaties  of  commerce.  These  contain 
provisions  concerning  the  import  and  export  of  mer- 
chandise, commercial  transit  and  free  ports ;  and  they 
very  often  include  also  agreements  with  respect  to 
navigation,  consular  jurisdiction,  and  to  the  rights  of 
nationals  of  one  government  to  engage  in  commerce 
upon  the  territory  of  the  other.  The  rights  of  na- 
tionals of  one  state  residing  in  another  and  the  rela- 
tions of  neighboring  states  are  frequently  settled  by 
special  treaties.  Consular  co^ventions  are  often  sep- 
arately concluded,  although  as  indicated,  matters  re- 
lating to  consular  functions  are  at  times  included  in 
general  commercial  treaties.  Under  this  heading 
there  may  also  be  classed  treaties  relating  to  juris- 
diction, the  execution  of  judgments  of  one  nation  in 
the  territory  of  another,  to  extradition  and  to  judi- 
cial assistance,  which  latter  refers  to  the  free  admis- 
sion of  aliens  to  the  benefit  of  judicial  remedies.  Fre- 
quently matters  of  this  kind  are  included  in  other 
more  general  treaties.    Many  of  the  material  and  in- 
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tellectual  interests  of  nations  are  now  covered  by 
general  conventions,  to  wMcli  a  large  number  of 
states  have  become  parties.  On  the  basis  of  sueh 
treaties,  international  unions  have  been  formed  which 
will  be  discussed  below. 

Treaties  remain  in  force  until  they  expire  by  their 
own  provisions,  or  are  denounced  by  one  of  the  par- 
ties in  accordance  with  their  terms.  The  latter  course 
is  also  sometimes  taken  when  a  situation  has  resulted 
that  is  so  utterly  different  from  that  contemplated 
when  the  treaty  was  made  that  the  basis  of  the  latter 
must  be  admitted  to  have  disappeared.  This  consid- 
eration is  expressed  by  the  statement  that  each  treaty 
carries  the  implied  clause  reius  sic  stantibus,  that  is, 
while  things  continue  as  they  are.  It  would,  how- 
ever, be  unjust  to  give  this  clause  any  but  a  very 
strict  interpretation.  Unless  it  can  be  shown  that  the 
essential  conditions  of  the  treaty  have  been  so  funda- 
mentally changed  that  its  application  would  be  an 
injustice,  the  treaty  must  be  carrie^d  out.  There  could 
be  no  greater  danger  to  civilization  than  a  tendency 
to  disregard  the  obligations  of  treaties. 

31.  The  most  favored  nation  clause. — ^In  commer- 
cial treaties  it  is  very  common  to  insert  a  clause  by 
which  the  parties  mutually  grant  to  each  other  all 
the  rights,  privileges  and  advantages  which  have 
heretofore,  and  may  hereafter,  be  granted  "to  the 
most  favored  nation."  The  purpose  of  this  clause  is 
to  equalize  commercial  privileges,  in  that  any  special 
favor  granted  to  a  nation  is  thus  automatically  ex- 
tended to  all  others  who  have  the  "most  favored  na- 
tion" clause  in  their  treaties  with  the  country  in  ques- 
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tion.  Thus,  if  a  country  should  grant  to  any  other  the 
privilege  of  participating. in  its.  coastal  trade,  that 
privilege  would  immediately  be  extended  to  all  other 
powers  having  the  "most  favored  nation"  clause  with 
respect  to  the  country  granting  the  privilege. 

A  positive  controversy  exists  with  regard  to  the  in- 
terpretation of  this  clause,  between  the  United  States 
and  most  of  the  European  powers.  The  latter  hold 
that  the  clause  must  be  applied  unconditionally,  so 
that  whenever  a  favor  or  advantage  is  granted  to  one 
state,  no  matter  for  what  reason,  it  should  be  auto- 
matically extended  to  all  other  nations  enjoying 
"most  favored  nation"  treatment.  The  United 
States  government  has,  however,  always  claimed  that 
if  such  favor  or  advantage  had  been  granted  in  re- 
turn for  some  reciprocal  advantage,  then  other  na- 
tions would  not  have  the  itight  to  claim  this  favored 
treatment,  unless  they  were  ready,  on  .their  part,  to 
give  the  same  equivalent  as  is  offered  by  the  nation 
enjoying  the  favored  treatment. 

82.  Claims,  and  the  legal  responsibility  of  states. 
— ^When  it  is  believed  by  one  state  that  a  responsi- 
bility exists  upon  the  part  of  another  to  do  certain 
acts,  or  to  allow  certain  claims,  the  matter  will  be 
urged  through  diplomatic  channels.  A  private  citi- 
zen has  no  power  of  urging  a  claim  agiainst  the  for- 
eign government  without  the  consent  of  the  latter, 
unless  it  be  done  through  his  own  government.  It 
is  not  proper  to  attempt  to  have  foreign  claims  pre- 
sented directly  to  a  legislative  body.  An  American 
citizen  seeking  to  make  good  a  claim  against  the 
foreign  government  will  present  a  sworn  petition  to 
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the  Department  of  State,  giving  an  account  of  his 
claim,  together  with  proofs  of  its  existence  and  jus- 
tice. The  Department  wUl  then  use  its  sound  of&cial 
discretion  in  urging  the  claim.  Excessive  demands 
will  be  discountenanced,  nor  will  claims  assigned  by 
aliens  to  American  citizens  be  urged.  American  citi- 
zenship of  the  claimant  is  essential,  or,  in  the  case  of 
a  vessel,  American  registry,  or  ownership  by  citizens. 
A  declaration  of  the  intention  to  become  a  citizen  is 
insufficient  to  support  a  claim,  nor  is  naturalization 
retroactive. 

When  a  claim  has  been  found  prima  facie  just,  or 
when  the  government,  of  its  own  motion,  deems  a  cer- 
tain course  of  action  on  the  part  of  a  foreign  state 
requisite,  the  matter  will  be  brought  to  the  attention 
of  the  foreign  government  through  a  diplomatic  rep- 
resentative. The  American  government  has  not  made 
it  a  practice  to  urge  contractual  claims  of  its  citizens 
against  foreign  governments  by  diplomatic  means,  on 
the  principle  that  if  any  risks  were  involved  in  the 
making  of  such  a  contract,  that  must  be  taken  to  have 
been  assumed  by  the  persons  who,  of  their  own  free 
will,  entered  into  the  transaction.  What  the  respon- 
sibilities of  a  foreign  government  are  wUl,  of  course, 
be  determined  by  the  principles  laid  down  in  the 
various  branches  of  international  law.  Whenever  a 
state  has  neglected  to  fulfill  its  international  duty, 
or  has  utterly  infringed  the  international  rights  of  an- 
other state,  it  is  manifestly  responsible,  and  may  be 
called  upon,  if  there  is  a  definitely  ascertainable  dam- 
age, to  make  good  the  loss,  or,  in  other  cases,  to  make 
appropriate  amends.    A  sovereign  state  cannot,  of 
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course,  be  sued  in  the  ordinary  courts,  although  a 
counter  claim  may  be  urged  against  a  state  which  has 
itself  commenced  an  action/^ 

There  are  a  number  of  principles  and  precedents 
with  respect  to  the  responsibility  of  states  which  may 
be  specifically  stated.  A  state  is,  of  course,  respon- 
sible for  the  consequence  of  any  act  done  directly  by 
its  orders,  or  by  its  officials  in  the  ordinary  perform- 
ance of  their  duties.  This  would  be  the  case  especially 
when  acts  of  the  ministers  of  the  government  or  of 
its  military  officials  and  foreign  representatives  are 
involved.  With  respect  to  the  military,  it  is  quite 
generally  accepted  that  the  state  is  responsible  for 
their  actions,  when  these  are  within  the  general 
sphere  of  military  duties,  although  they  may  not 
have  been  in  accord  with  specific  commands.  The 
responsibility  of  the  state  is  of  a  different  nature 
where  the  act  complained  of  was  committed  by  an 
official  outside  of  the  sphere  of  his  duties,  or  by  pri- 
vate citizens. 

When  foreign  subjects  temporarily  residing  in  an- 
other state  are  injured,  and  have  their  rights  invaded 
by  the  acts  of  individuals,  the  local  sovereign  is  not 
directly  responsible  for  such  acts.  Its  responsibility 
is  of  a  general  kind,  connected  with  the  duty  to  main- 
tain law  and  order,  and  through  its  courts  to  give  pro- 
tection to  the  rights  of  all  residents.  The  recourse 
of  the  person  injured,  therefore,  lies  along  the  line 
of  ordinary  legal  remedies.  If  the  courts  are  open, 
if  his  complaint  is  heard  and  fairly  adjudicated  upon, 

12  United  States  v.  Prioleau,  35  L.  J.  Chan.  (N.  S.)  7,  2  H.  &  M.  559 
(Eng.),  Leading  Illustrative  Cases. 
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no  further  claim  exists  against  the  local  sovereign. 
The  latter  can  be  made  responsible  only  when  there 
is  a  failure  of  justice,  either  on  account  of  the  ab- 
sence of  adequate  instrumentalities  for  enforcing 
right,  or  on  account  of  conditions  which  prevent  these 
from  fulfilling  their  functions.  The  foreign  resident 
may  justly  demand  the  same  kind  of  protection  which 
the  state  gives  to  its  own  citizens.  But  beyond  this 
he  has  no  right  to  make  claims.  Of  course,  should 
there  be  a  perversion  of  justice,  even  under  the  pre- 
tense of  a  trial,  there  would  be  a  just  cause  for  com- 
plaint. Should  foreign  residents  suffer  at  times  from 
insurrection  and  civil  war,  when  the  forces  of  opposi- 
tion have  entirely  escaped  from  the  control  of  the 
government,  the  latter  cannot  be  held  responsible.  Its 
duty,  however,  certainly  includes  the  prevention  of 
mob  violence.  It  can  only  excuse  itself,  if  it  can 
truthfully  allege  that  a  movement  amounting  to  civil 
war  was  going  on. 

33.  International  unions. — ^During  the  past  half 
century  a  large  number  of  public  international  unions 
have  been  formed  for  the  purpose  of  ministering  to 
those  needs  of  economic  and  social  life,  to  the  com- 
plete satisfaction  of  which  international  cooperation 
is  necessary.  The  development  of  the  facilities  of 
communication,  bringing  with  them  a  great  increase 
in  the  intercourse  and  the  exchange  of  commodities 
among  nations,  first  convinced  the  latter  of  the  need 
of  international  administrative  unions.  On  account 
of  the  inconvenience  caused  by  the  existence  of  dif- 
ferent administrative  methods,  a  strong  demand  arose 
for  the  regulation  of  the  international  telegraph  and 
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postal  service,  of  railway  transportation  and  similar 
activities,  through  joint  arrangement  between  na- 
tions. .Though  economic  activities,  such  as  manu- 
facture, insurance,  etc,  were  not  so  directly  and  in- 
evitably drawn  into  the  field  of  international  admin- 
istration, yet  here  the  need  of  raising  the  level  of  com- 
petition by  joint  action  proved  a  motive  for  creating 
international  unions,  together  with  a  desire  to  have 
the-.ego:go^ic  life  of  each  nation  profit  by  theexperi- 
enccg^nd  information  of  the  rest.  The  number  and 
scope  of  the  international  administrative  \mions  are 
surprising.  While  nations  have  not  given  up  their 
sovereign  power  to  the  international  administrative 
organizations,  and  while  they  fully  preserve  their  inde- 
pendence, it  has  been  found  desirable  and  in  fact 
necessary  regularly  to  cooperate  with  other  nations 
in  the  matter  of  administering  these  economic  and 
cultural  interests.  The  principal  administrative 
unions  now  existing  are  the  following  :^^ 

The  Telegraph  Union, 

The  Universal  Postal  Union. 

The  Inteiinational  Union  for  Railway  Freight 

Transportation, 
The  Metric  Union, 
The  Union  for  the  Protection  of  Industrial 

and  Literary  Property, 
The  International  Union  for  the  Protection  of 

Labor. 
The  Sugar  Convention. 
The  International  Institute  of  Agriculture, 
The  Sanitary  Union, 
The  International  Prison  Conference. 

la.Foi  full  treatment  see  Eeinsch,  Public  International  Umons,  1911. 
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The  Union  for  tlie  Eepression  of  the  White 

Slave  Trade. 
The  Pan-American  Union, 

In  this  list  there  have  been  given  only  the  most  im- 
portant of  the  public  international  unions,  i.  e.,  those 
whose  membership  is  composed  of  states  and  who 
have  a  direct  relation  with  the  governments.  In  ad- 
dition to  these,  there  are  over  one  hundred  interna- 
tional unions,  composed  of  private  persons  and  asso- 
ciations, in  many  of  whom  governments,  too,  partici- 
pate. 

A  public  international  union  usually  has  a  perma- 
nent administrative  bureau,  which  conducts  the  cor- 
respondence, keeps  records  and  performs  adminis- 
trative acts  in  connection  with  the  purpose  of  the 
union.  In  many  cases  the  arjjitration  of  controver- 
sies arising  with  respect  to  matters  concerning  the 
union  is  provided  for.  The  legislative  body  of  the 
union  is  an  international  conference  composed  of 
representatives  of  all  the  participant  states,  which 
may  meet  periodically  or  when  specially  convoked. 
In  some  unions  there  is  an  administrative  commis- 
sion, charged  with  more  representative  functions 
,  than  are  entrusted  to  the  bureau.  The  fundamental 
law  of  each  union  is  laid  down  in  a  convention 
adopted  by  an  international  conference,  and  ratified 
by  the  various  governments. 

34.  Arbitration  of  international  disputes. — ^The 
settlement  of  international  disputes  by  arbitration, 
though  a  method  in  use  for  over  one  hundred  years, 
has  only  recently  been  reduced  to  the  form  of  a  per- 
manent system,  by  The  Hague  Conferences  of  1899 
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and  1907.  One  of  the  principal  purposes  of  these 
conferences  was  to  provide  for  the  peaceable  settle- 
ment of  international  differences,  although  they  also 
dealt  with  the  laws  of  war.  In  the  Convention  for 
the  Pacific  Settlement  of  International  Disputes, 
adopted  by  the  first  conference,  and  re-enacted  with 
amendments  by  the  second,  a  system  of  mediation  and 
arbitration  is  worked  out.  The  convention  encour- 
ages recourse  to  mediation,  and  makes  it  allowable 
for  powers  who  are  strangers  to  the  dispute,  on  their 
own  initiative,  to  offer  their  good  offices  of  mediation 
to  the  states  at  variance;  such  an  offer  is  never  to 
be  considered  an  unfriendly  act  by  either  party.  It 
would  be  the  effort  of  the  mediator  to  discover  a  com- 
mon ground  upon  which  the  parties  might  adjust 
their  controversy. 

The  convention  also  provides  for  international  com- 
missions of  inquiry,  which,  in  the  case  of  a  difference 
of  opinion  on  points  of  fact,  are  to  make  a  prelim- 
inary investigation,  and  to  report  their  findings  to 
the  parties.  These  findings  are  limited  to  a  state- 
ment of  fact,  and  are  not  to  have  the  character  of  an 
award,  the  parties  being  left  entirely  free  to  accept 
or  reject  any  suggestions  which  may  be  made  by  the 
commission.  The  great  advantage  to  be  gained  from 
this  method  of  procedure  is,  that  the  investigation  of 
the  state  of  facts  by  an  impartial  body  of  men  will 
often  do  away  with,  or  overcome,  a  misunderstanding 
to  which  a  dangerous  feeling  of  hostility  is  due. 

The  convention  provides  for  a  system  of  arbitra- 
tion. Technically,  arbitration  is  a  settlement  of  a 
dispute  by  referring  the  issue  to  one  or  more  men  in 
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wliom  both  parties  have  personal  confidence,  and  who 
will  decide  the  controversy  in  accordance  with  gen- 
eral principles  of  equity,  striking  a  just  balance  be- 
tween the  claims  of  either  side.  It  is  plain  that  out 
of  this  quasi-legal  institution,  a  fuUy  legal  judica- 
ture may  gradually  be  developed.  Such,  indeed,  is 
the  purpose  of  these  conventions,  although  they  do 
not  completely  approach  their  aim. 

The  convention  established  a  permanent  interna- 
tiong,l  tribunal  at  The  Hague.  This  institution  is  not 
a  definite  court  or  bench  of  judges;  but  a  panel  of 
prominent  public  men  is  provided  for,  from  which 
in  each  case  arbitrators  are  chosen.  Every  contract- 
ing power  nominates  four  men  Whose  names  are 
placed  upon  this  list.  When  a  case  is  to  be  arbi- 
trated, each  party  appoints  two  arbitrators,  of  whom 
only  one  can  be  chosen  from  among  the  persons  whom 
it  has  placed  on  the  panel.  These  four  arbitrators 
together  choose  a  fifth  one,  who  is  designated  umpire. 
If  the  votes  are  equally  divided,  there  is  another 
method  of  choice  of  the  umpire.  The  matter  of  con- 
troversy is  brought  before  the  court  in  the  form  of 
a  special  agreement  called  the  compromise,  in  which 
the  issue  is  defined  and  matters  of  procedure  are 
agreed  upon.  The  procedure  to  be  followed  by  the 
tribunal  is  in  part  laid  down  by  the  convention.  As 
far  as  it  has  not  been  fixed,  special  rules  have  to  be 
framed  in  each  case.  The  clerical  and  administra- 
tive work  of  the  Tribunal  is  performed  by  the  inter- 
national bureau  at  The  Hague,  which  is  under  the 
control  of  a  council  composed  of  the  representatives 
of  the  different  powers  at  The  Hague,  and  of  the  for- 
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• 
eign  minister  of  Holland.    At  the  conference  of  1907 

it  was  proposed  that  a  court  of  arbitral  justice  be 

created.    This  court  was  to  consist  of  fifteen  judges, 

and  was  to  be  the  tribunal  before  which  all  arbitral" 

cases  would  come,  unless  special'  arbitrators  had 

been  appointed.     This  proposal  was,  however,  not 

adopted  at  the  time,  ( 

What  controversies  are  to  be  settled  by  recourse  to 
arbitration  is  determined  by  the  treaties  which  indi- 
vidual nations  have  made  with  one  another.  The  at- 
tempt to  adopt  a  general  treaty  of  compulsory  arbi- 
tration at  The  Hague  did  not  succeed.  The  matter 
is,  therefore,  adjusted  by  agreement  between  individ- 
ual nations.  Some  nations  have  agreed  to  submit  all 
their  controversies  to  arbitration.  For  example, 
Italy  with  Argentina,  Denmark  with  Switzerland; 
but  the  most  common  form  of  an  arbitration  treaty 
is  that  which  provides  for  the  arbitration  of  contro- 
versies of  a  legal  nature,  or  relating  to  the  interpre- 
tation of  treaties  existing  between  two  contracting 
parties,  provided  they  do  not  affect  the  vital  inter- 
ests, the  independence,  or  the  honor  of  the  contract- 
ing states,  and  do  not  concern  the  interests  of  third 
parties.  Among  most  of  the  republics  of  America 
there  exists  the  agreement  to  submit  to  arbitration 
of  controversies  involving  pecuniary  claims  (first 
adopted  at  the  Pan-American  Conference  at  Mexico, 
1901).  When  a  matter  has  been  duly  submitted  to 
arbitration,  the  award,  when  properly  made,  is  bind- 
ing on  both  parties. 

35.  Reprisals  and  similar  modes  of  redress. — 
When  a  nation  believes  that  its  rights  have  been  ig- 
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nored  or  invaded  by  another  state,  and  when  diplo- 
matic representations  fail  to  produce  any  effect,  ac- 
tion may  be  taken  which  involves  a  disadvantage  to 
the  other  state,  without  constituting  that  complete  hos- 
tility which  produces  war.  Thus,  by  way  of  retorsion, 
measures  may  be  taken  which  resemble  in  their  inju- 
rious effects  the  action  of  the  other  party.  Such 
would  be,  for  example,  the  denial  of  certain  rights 
and  privileges  to  the  subjects  of  the  otjier  state  who 
happen  to  reside  within  the  territory  of  the  offended 
nation.  The  term  reprisal  is  used  when  the  action 
taken  to  bring  pressure  to  bear  on  the  offending 
state  is  different  in  kind  from  the  original  offense. 
For  example,  by  way  of  reprisal  for  the  breach  of  a 
treaty,  the  offended  state  might  occupy  a  port  of  the 
offending  country  or  exclude  from  its  own  harbors 
commercial  vessels  of  the  latter,  or  seize  them  or 
other  property.  Such  an  act  might,  of  course,  be  in- 
terpreted and  treated  as  an  act  of  war,  although  the 
state  itself  considered  it  as  purely  a  limited  means 
of  securing  satisfaction.  A  pacific  blockade  is  the  clos- 
ing of  a  port  of  another  state  in  time  of  peace,  with- 
out the  intention  of  bringing  on  a  war ;  it  would  have 
no  effect  upon  the  shipping  of  third  states,  as  a  block- 
ade can  affect  neutrals  only  if  it  is  an  act  of  war.  As 
a  matter  ,of  fact,  however,  the  practice  of  pacific 
blockades  has  often  been  tolerated  by  outside  powers, 
to  the  extent  of  allowing  their  own  vessels  to  be  af- 
fected by  it. 
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CHAPTER  VI. 

THE  LAW  OP  WAR. 

36.  The  nature  of  war. — ^War  is  entirely  a 
political  fact,  a  condition  which  in  most  respects 
stands  outside  of  the  system  of  legal  order.  It  is 
a  force  by  which  legal  rights  may  be  created  knd 
upon  which  they  may  be  conditioned,  but  in  its  essen- 
tials it  is  a  manifestation  of  direct  political  force 
differing  from  the  execution  of  a  judgment  of  a  court, 
with  which  it  has  often  been  compared.  War,  indeed, 
fulfills  the  function  of  the  executive  arm  of  interna- 
tional law,  but  its  purpose  is  not  always  the  enforce- 
ment of  an  acknowledged  principle  of  that  law ;  often 
it  represents  the  attempt  to  establish  a  new  order, 
to  secure  respect  for  new  rights  not  yet  generally 
acknowledged.  Thus,  it  resembles  to  a  certain  extent 
the  legislative  function,  although  again  with  a  great 
difference; 

But  while  war  is  thus  primarily  a  political  fact, 
its  relations  with  law  and  legal  principle  are  numer- 
ous. In  the  first  place,  a  nation,  out  of  respect  for  the 
public  opinion  of  the  world,  wiU  not  desire  to  make 
war  without  making  it  clear  that  its  action  is  an  ap- 
peal to  a  principle  of  law  or  justice.  Furthermore, 
the  action  of  war  has,  by  international  agreement, 
been  subjected  to  a  set  of  rules  forbidding  r^ertain 
things  in  land  and  sea  warfare.  This  restraint  rests 
upon  an  inherent  necessity.    Modern  war  is  a  compli- 
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cated,-  teclmical  and.  scientific  undertaking.  It  is  not 
a  capricious,  reckless  and  unthinking  onset.  It  is 
therefore  necessary  that  at  all  times  all  the  various 
parts  of  the  fighting  forces  should  be  under  complete 
control.  Regulations  for  their  government  have  to 
be  elaborated  and  published,  and  these  regulations 
must  be  brought  into  accord  with  the  principles 
adopted  among  the  nations  for  this  very  purpose. 
War  is  further  beset  by  legal  limitations,  because  it 
involves  interests  of  third  parties — ^neutral  nations, 
who  would  not  submit  to  capricious  or  despotic  treat- 
ment on  the  part  of  either  belligerent.  So  the  ele- 
mental political  fact  which  we  call  war  has  been  on 
all  sides  limited  by  legal  principles. 

The  tendency  of  this  legislation  has  been,  in  the 
main,  as  follows:  to  confine  hostile  action,  as  well 
as  the  suffering  consequent  thereto,  more  and  more 
completely  to  the  military  forces  engaged,  relieving 
the  non-combatant  population  of  all  but  public  finan- 
cial burdens,  protecting  them  against  loss  in  their 
personal  and  property  rights;  with  respect  to  the 
neutrals  also,  to  restrict  warlike  action  in  such  a 
manner  as  to  interfere  in  the  least  manner  possible 
with  the  commercial  and  general  economic  interests 
of  neutral  nations.  In  addition  to  this,  humanity  in 
the  conduct  of  war  itself  has  been  favored  by  acting 
on  the  principle  that  the  disabling,  and  not  neces- 
sarily the  killing  or  maiming  of  the  combatant  forces 
is  the  principle  aim  of  war;  for  which  reason  bar- 
barous'and  treacherous  methods  of  warfare  are  for- 
bidden. 

In  dealing  with  the  international  law  relating  to 
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war,  we  shall,  therefore,  have  to  consider  principles 
relating  to  military  action  itself,  principles  relating 
to  the  effect  of  war  upon  the  industrial  and  economic 
life  of  the  belligerent  nations,  and  principles  affect- 
ing the  rights  of  neutrals. 

All  these  matters  are  dealt  with  by  the  various  con- 
ventions adopted  at  the  First  and  Second  Confer- 
ences at  The  Hague.  These  conventions,  indeed,  con- 
stitute a  code  of  international  law  relating  to  war. 
In  some  respects  the  provisions  contained  in  the  con- 
ventions do  not  yet  entirely  enforce  the  most  liberal 
or  advanced  practice  of  nations,  and  many  things 
still  remain  to  be  provided  for;  yet  in  the  entire 
field  of  belligerent  and  neutral  relations  during  the 
war,  we  now  have  the  guidance  of  the  authoritative 
declarations  contained  in  these  conventions  of  The 
Hague,  and  in  the  Declaration  of  London,  of  1910. 

37.  The  commencement  of  war. — War  being  a 
political  fact,  it  exists  from  the  time  when  hostile 
action  is  taken,  unless  before  that  time  a  declaration 
of  war  had  formally  been  issued.  The  Hague  con- 
vention of  1907,  relative  to  the  commencement  of 
hostilities,  declares  that  war  shall  not  commence  with- 
out a  previous  and  unequivocal  warning,  in  the  form 
of  a  declaration  of  war,  or  an  ultimatum.  Notice  of 
the  existence  of  war  must  be  given  to  the  neutral 
powers.  The  latter  cannot  be  held  to  be  affected  in 
their  rights,  or  in  the  rights  of  their  subjects  until 
after  they  receive  such  notification,  unless  it  can  be 
clearly  established  that  they  were,  in  fact,  aware  of 
the  state  of  war  existing.  This  provision  is  im- 
portant, as  it  makes  it  incumbent  upon  the  belliger- 
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ents  to  make  it  clear  to  neutrals  at  what  time  war 
commences,  in  order  that  the  latter  may  be  aware 
of  the  status  which  afEects  their  oversea  commerce 
and  other  interests.  Thus,  the  seizure  of  a  neutral 
vessel  for  carrying  contraband  would  not  be  valid 
unless  the  respective  neutral  power  had  notice  of  the 
existence  of  war. 

38.  The  effect  of  war  on  treaties  and  private 
rights. — The  effect  of  war  upon  the  immediate  rela- 
tions between  the  belligerents  is,  that  all  treaties  be- 
tween them  are  either  invalidated  or  suspended,  and 
that  all  commercial  intercourse  between  their  respec- 
tive subjects  is  liable  to  be  interfered  with;  accord- 
ing to  the  practice  of  the  United  States  and  Great 
Brita,in,  this  intercourse  is  considered  as  entirely  for- 
bidden. The  treaties  which  are  abrogated  by  war  are 
those  of  a  political  nature,  such  as  treaties  of  alli- 
ance, and  according  to  the  most  generally  accepted 
opinion,  also  treaties  of  commerce  and  navigation. 
Dispositive  treaties,  those  which  fix  boundaries,  guar- 
antee neutrality,  etc.,  are  not  modified  by  war ;  while 
administrative  conventions  dealing  with  such  mat- 
ters as  patents,  extradition  and  postal  service,  are 
only  suspended,  especially  when  the  belligerents  are 
only  two  of  a  larger  number  of  parties  to  such  con- 
vention. These  general  rules  have  often  been  modi- 
fied in  practice.  Treaties  of  commerce,  while  sus- 
pended during  war,  have  often  been  considered  as  re- 
instated and  revived  at  the  conclusion  of  peace,  with- 
out special  action  being  taken.  International  admin- 
istrative conventions,  especially  the  convention  of  the 
Postal  Union,  have  at  times  been  left  in  full  force 
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during  the  war,  even  between  the  belligerents  (e.  g., 
postal  service  between  the  United  States  and  Spain 
during  the  Spanish- American  war).  But  it  is  still 
a  general  practice,  upon  the  conclusion  of  peace,  to 
make  quite  a  complete  statement  concerning  treaties 
which  are  to  be  in  force  again. 

The  effect  of  war  upon  the  rights  of  individuals, 
subjects  of  either  belligerent,  is  as  follows:  Under 
the  old  theory  of  absolute  hostility,  subjects  of  a 
state,  resident  in  the  territory  of  the  other  belligerent' 
at  the  outbreak  of  war,  were  liable  to  expulsion,  and 
their  goods  to  confiscation.  In  both  respects,  prac- 
tice has  now  entirely  changed.  Neither  is  private 
property  confiscated  under  these  circumstances,  nor 
are  the  resident  subje'cts  of  the  hostile  state  expelled, 
unless  for  special  military  reasons,  or  as  a  matter  of 
reprisal.  Enemy  merchant  vessels  are,  as  a  rule,  al- 
lowed to  depart  safely  within  a  certain  term  of  grace. 
If  they  are  sequestered  under  embargo,  this  must  be 
considered  a  separate  act  of  reprisal,  althotigh  it  may 
be  merged  in  the  general  hostilities  of  the  war.  For 
example,  the  seizure  of  Greek  vessels  by  Turkey  in 
September,  1912. 

With  respect  to  the  commercial  intercourse  between 
the  subjects  of  the  two  belligerents  the  practice  dif- 
fers. According  to  the  older  rule,  such  commerce  or 
intercourse  wa^  entirely  forbidden.  However,  in  ac- 
cordance with  the  principle  that  the  activities  and  suf- 
ferings of  war  should  be  more  and  more  restricted 
to  the  combatant  forces,  several  European  nations 
now  follow  the  practice  of  allowing  such  commerce 
to  go  on  during  the  war,  reserving  the  right  to  re- 
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strict  it  locally  or  generally,  in  accordance  with  mili- 
,ta,ry  necessity.  The  United  States  and  Great  Britain, 
however,  still  adhere  to  the  older  rule.  In  our  law 
commerce  between  belligerents  in  time  of  war  is  en- 
tirely illegal.  Contracts  made  between  them  are  abso- 
lutely void,  nor  can  the  courts  be  resorted  to  during 
the  war  for  the  enforcement  of  contracts  concluded 
before  its  commencement."  Such  contracts  are  sus- 
pended, and  may  be  enforced  at  the  conclusion  of  hos- 
tilities. Commercial  partnerships  are  dissolved. 
Interest  payments  and  payments  of  premiums  on 
insurance  cannot  be  made.  In  compensation,  the 
Statute  of  Limitations  does  not  run  during  the  time 
of  war.  Rent  for  the  use  of  land  accruing  during  the 
war  may  be  recovered  after  its  conclusion.  The  atti- 
tude of  Great  Britaia  and  the  United  States  on  this 
matter  may  be  accounted  for  by  the  fact  that  the  ef- 
fect of  war  upon  private  rights  is,  in  their  case,  deter- 
mined by  the  courts,  who  are  bound  by  precedents 
which  were  established  when  the  older  rule  was  quite 
generally  accepted  and  acted  upon  among  nations. 
39.  The  laws  of  war  on  land  and  sea. — The  laws 
of  land  warfare  as  laid  down  in  the  convention  of 
The  Hague  deal  with  the  treatment  of  prisoners  of 
war,,  the  means  of  injuring  the  enemy,  the  use  of 
flags  of  truce  and  the  arrangement  of  armistices.  The 
following  means  Of  warfare  are  particularly  forbid- 
den :  The  use  of  expanding  bullets ;  the  use  of  pro- 
jectiles  containing  asphyxiating  or  deleterious  gases ; 
the  use  of  poisoned  weapons;  the  employment  of 
treacherous  means;  the  refusal  to  give  quarter;  the 

i*Kennett  v.  Chambers,  14  How.  38  (IT.  S.),  Leading  Illusteativb 'Cases. 
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improper  use  of  a  flag  of  truce  or  of  military  in- 
signia; unnecessary  destruction  or  seizure  of  ene- 
mies' property;  the  bombardment  of  towns  or  vil- 
lages which  are  undefended,  and  any  act  of  pillage. 
With  respect  to  maritime  warfare,  a  greater  lati- 
tude is  left  to  belligerents.  Enemies'  private  prop- 
erty, while  protected  on  land,  may  be  taken  on  the 
sea ;  and  the  bombardment  by  naval  forces  of  unde- 
fended ports,  towns  or  buildings,  is  forbidden,  un- 
less the  local  authorities,  on  a  formal  summons  be- 
ing made  to  them,  decline  to  comply  with  requisi- 
tions for  supplies  necessary  for  the  immediate  use 
of  the  na^l  forces.  Bombardment,  however,  cannot 
be  used  to  force  the  payment  of  money  contributions. 
In  other  respects  various  limitations  are  imposed 
upon  maritime  warfare.  Thus,  privateering,  that  is, 
the  carrying  on  of  hostilities  by  vessels  owned  by 
private  persons,  but  specially  commissioned  by  the 
state,  is  forbidden  by  the  Declaration  of  Paris  of 
1856  (which,  however,  the  United  States  did  not 
ratify).  Postal  correspondence  is  declared  to  be  in- 
violable, and  must  be  forwarded  by  the  captor,  even 
if  the  ship  carrying  it  is  detained.  Boats  used  ex- 
clusively in  coast  fisheries  and  petty  local  navigation, 
are  exempt  from  capture,  as  are  ships  charged  with 
religious,  scientific  or  philanthropic  missions.  The 
laying  of  unanchored  automatic  contact  mines  is  for- 
bidden, unless  they  are  so  constructed  as  to  become 
harmless  after  one  hour.  Anchored  automatic  con- 
tact mines  must  be  so  constructed  that  they  will  be- 
come harmless  as  soon  as  they  have  broken  loose  from 
their  moorings,  or,  at  any  event,  af  tei;  a  definite  time 
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has  elapsed.  At  the  close  of  the  war  all  mines  are 
to  be  removed. 

With  respect  to  both  land  and  maritime  warfare, 
the  Geneva  Convention  provides  for  the  treatment 
and  care  of  the  sick  and  wounded.  The  personnel 
engaged  in  the  sanitary  service  is  exempt  from  inter- 
ference. No  military  action  may  be  taken  against 
them.  The  emblem  of  the  Red  Cross  is  used  for  the 
purpose  of  protecting  the  personnel^  as  weU  as  the 
Jjuildings  which  are  used  for  sanitary  or  hospital  pur- 
poses. Military  hospital  ships  are  protected  in  the 
same  way  as  hospitals  on  land. 

40.  The  law  of  military  occupation. — ^When  a 
belligerent,  through  his  military  forces,  occupies  a 
part  of  the  territory  of  his  opponent,  he  takes  for 
the  time  being  the  position  of  the  legitimate  power, 
and  exercises  the  authority  of  the  latter.  He  is, 
therefore,  held  bound  to  establish  and  maintain  pub- 
lic order  and  safety,  and  to  respect  the  laws  in  force 
in  the  country,  in  so  far  as  they  are  not  specifically 
superseded  for  reasons  of  military  necessity.  The 
inhabitants  of  the  occupied  territory  are  not  to  be 
compelled  to^  disavow  allegiance  to  their  sovereign 
government,  nor  to  give  information  about  its  army 
movements.  They  may,  however,  be  compelled  to 
act  as  guides.  Their  lives,  private  property,  and 
family  honor  are  to  be  respected.  If  taxes  are  col- 
lected, the  established  rules  of  assessment  and  inci- 
dence must  be  adhered  to,  and  the  proceeds  of  the 
local  revenue  are  to  be  applied  to  defray  the  expenses 
of  the  administration  of  the  occupied  territory. 

In  addition  to  taxes,  the  occupant  may  levy  eon- 
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tributians  or  money  payments  wMch  are  to  be  em- 
ployed for  the  needs  of  the  army,  or  for  the  adminis- 
tration of  the  territory  occupied.  Collective  penalties 
are  forbidden,  unless  iii  cases  where  there  is  a  col- 
lective responsibility  for  a  wrong.  Requisitions  for 
supplies,  materials,  and  services  shall  be  demanded 
only  to  the  extent  of  the  needs  of  the  army  of  occupa- 
tion. When  such  supplies  are  not  paid  for  in  cash, 
requisition  receipts  shall  be  given,  "and  the  payment 
of  the  sums  due  shall  be  made  as  soon  as  possible." 
This  payment  is,  however,  not  explicitly  imposed 
upon  the  occupying  government,  and  the  obligation 
to  redeem  requisition  receipts,  therefore,  remains  to 
be  adjusted  in  the  treaty  of  peace.  The  purpose  of 
these  rules  with  respect  to  contributions  and  requi- 
sitions is  to  prevent  the  exaction  of  large  money 
indemnities  for  the  enrichment  of  the  conquering 
power,  or  for  use  elsewhere  than  in  the  occupied 
region.  In  general,  the  power  of  levying  taxes,  con- 
tributions, and  requisitions  is  to  be  used  only  for  the 
local  needs  of  the  government  and  the  army. 

AU  movable  public  property  within  the  occupied 
region  may  be  seized  by  the  army  of  occupation. 
It  may  also  take  all  appliances  for  the  transmission 
of  news  intelligence,  or  for  the  transport  of  persons 
or  things,  as  well  as  war  materials  which  belong  to 
private  persons;  but  arrangements  for  restoration 
or  payment  must  be  made  at  the  time  of  concluding 
peace.  Submarine  cables  passing  to  neutral  territory 
shall  not  be  seized  or  destroyed,  except  in  case  of 
absolute  necessity.  The  occupying  state  has  the  right 
to  have  the  use,  or  to  collect  the  income  and  proceeds, 
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of  all  immovable  public  property  within  tbe  occupied 
region.  It  cannot,  however,  dispose  of  the  body  or 
principal  of  such  property.  It  is  customary  for  the 
occupying  power  to  carry  on  in  a  regular  manner  the 
public  administration,  the  postal  service,  the  mainte- 
nance of  public  works,  and  the  administration  of 
justice,  as  far  as  the  actual  conditions  of  the  occupied 
region  will  permit. 

41.  The  seizure  of  enemy  property. — On  land,  as 
stated  above,  the  private  property  of  enemy  subjects 
is  exempt  from  seizure  or  confiscation,  except  through 
the  regular  means  of  taxation  and  the  levying  of 
requisitions  and  contributions  in  due  form.  On  the 
sea,  however,  vessels  and  other  private  property  of 
the  enemy  are  subject  to  immediate  confiscation. 
This  practice,  which  has  long  been  combated  by  the 
government  of  the  United  States  as  inconsistent  with 
modern  principles  of  international  law,  is  maintained 
on  the  ground  that  it  is  a  legitimate  manner  of  weak- 
ening the  military  strength  of  the  opponent,  that  it 
acts  as  a  deterrent,  and  tends  to  shorten  war,  without 
inflicting  the  cruel  sufferings  of  land  warfare  and 
the  wholesale  destruction  of  human  life. 

Enemy  vessels  may  be  seized  wherever  found,  and 
when  so  taken,  they  may  be  appropriated  or  sold  by 
the  captor.  For  certain  reasons,  such  as  unseaworthi- 
ness, they  may  also  imriiediately  be  destroyed,  of 
course,  after  removing  their  crew.  The  legality  of 
the  seizure  has  to  be  determined  bj  a  prize  court, 
which  distributes  prize  money  to  the  captors  in  coun- 
tries where  that  system  still  prevails.  Under  the 
laws  of  the  United  States,  the  prize  becomes  the 

184 


THE  LAW  OF  WAR  73 

property  of  the  government;  no  prize  money,  but 
only  an  award,  is  pa,id.  The  crew  of  the  captured 
vessel  were  formerly  made  prisoners  of  war,  but 
under  the  rules  of  The  Hague,  they  are  to  be  set  free, 
on  condition  of  binding  themselves  not  to  undertake 
any  service  connected  with  the  operations  of  the  war. 

Enemy  property  on  board  of  enemy  vessels  iS  sub- 
ject to  seizure ;  when  carried  on  neutral  vessels  it  is 
exempt.  Goods  belonging  to  neutrals  are  free  from 
capture,  even  when  carried  on  enemies'  ships,  unless, 
indeed,  they  are  contraband  of  war.  Under  the  rules 
adopted  by  the  London  Conference  of  1909,  the  enemy 
character  of  a  vessel  is  determined  by  the  flag  she 
has  a  right  to  fly.  The  character  of  the  goods  is 
determined  by  the  neutral  or  enemy  character  of  the 
owner.  The  neutral  character  of  goods  found  on 
board  an  enemy  vessel  must  be  affirmatively  proved. 
The  enemy  character  of  goods  in  transit  continues 
until  they  reach  their  destination,  notwithstanding 
there  may  have  been  a  transfer  of  the  titje  of  owner- 
ship during  the  voyage. 

The  transfer  of  a  vessel  belonging  to  a  belligerent 
nation  to  a  neutral  flag,  either  during  or  immediately 
before  the  commencement  of  hostilities,  is  looked 
upon  with  suspicion,  as  presumably  done  for  the  pur- 
pose of  protecting  the  vessel  against  capture,  without 
a  real  change  in  ownership.  In  such  a  case,  there- 
fore, viery  definite  proof  must  be  adduced  that  the 
transfer  of  the  ship  to  a  neutral  owner  was  absolute,, 
and  made  in  good  faith.  Otherwise,  the  transfer  will 
be  disregarded,  and  the  -vessel  treated  as  still  belong- 
ing to  the  enemy  nation. 
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INTEENATIONAL  LAW  RELATING  TO  NEUTRALITY. 

42.  Several  principles  of  neutrality. — The  status 
of  neutrality  implies  non-participation  in  tlie  war, 
and  impartiality  as  between  the  belligerents.  It  in- 
volves the  right  of  neutral  nations  to  carry,  on  legiti- 
mate commerce,  as  in  times  of  peace,  even  with  the 
belligerents ;  and  the  duty  to  abstain  from  any  action 
through  which  either  party  to  the  war  would  be 
favored  at  the  expense  of  the  other.  On  their  part, 
the  belligerents  have  a  right  to  protect  themselves  by 
direct  action  against  disadvantage  which  would  flow 
from  the  fact  of  their  opponent  being^  supplied  with 
materials  of  war ;  they  may,  therefore,  make  seizures 
of  contraband  and  institute  military  measures  like 
the  blockade  of  enemy  ports. 

In  the  development  of  the  law  of  the  duties  of 
neutral  powers,  the  United  States  has  taken  a  leading 
part.  When,  shortly  after  the  establishment  of  the 
national  government,  efforts  were  being  made  to  com- 
mit the  United  States  to  the  side  of  France  in  the 
European  wars,  the  American  government  made  a 
specific  declaration  of  the  attitude  a  neutral  must 
assume,  which  was  followed  by  the  enactment  of  the 
Neutrality  Act  of  1794.  This  law,^^  reenacted  with 
amendments  in  1818,  is  based  upon  the  principle  that 
the  government  will  prohibi*  its  citizens  from  engag- 

iB  U.  8.  Kev.  St.  §§  5281-5291. 
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ing  in  any  undertakings  or  committing  any  acts  which 
will  place  the  nation  in  the  position  of  having  given 
effective  aid  to  either  of  the  belligerents.  It  was  par- 
ticularly fitting  that  the  government  of  a  democratic 
nation  should  take  this  view  of  neutral  duties,  because, 
as  was  brought  out  and  emphasized  in  the  later  case 
of  Kennett  v.  Chambers  (1852),^®  every  citizen,  hav- 
ing a  portion  of  the  sovereignty,  is  himself  person- 
ally bound  to  act  in  accordance  with  the  treaty  rela- 
tions and  international  duties  of  his  government. 

It  is  an  interesting  question,  how  far  an  act  of  this 
kind  may  be  treated  as  evidence  of  a  duty  assumed 
by  the  government  making  it,  so  as  to  hold  it  inter- 
nationally responsible  if  the  act  is  not  enforced.  Pri- 
marily, of  course,  a  neutral  country  in  such  an  act 
only  lays  doAvn  duties  to  be  observed  by  its  citizens;, 
but  the  law  indicates  also  the  feeling  of  the  govern- 
ment itself  with  respect  to  these  duties.  It  would, 
however,  be  unjust  to  enforce  such  duties  against  a 
government  unless  other  states  acknowledged  the  same 
obligations.  The  provisions  of  the  American  Neutral- 
ity Act  relate  to  the  actions  of  American  citizens 
while  within  the  territory  of  the  United  States.  They 
prohibit  the  accepting  or  exercising  of  a  commission 
to  serve  either  belligerent ;  the  enlisting  of  soldiers 
or  marines ;  the  retaining  of  persons  for  the  purpose 
of  so  enlisting  them;  the  fitting  out  and  arming  of 
vessels  to  be  employed  in  the  service  of  either  bel- 
ligerent ;  the  issuing  of  a  commission  to  such  vessel, 
or  the  augmenting  of  its  forces ;  and  the  preparing  of 
military  expeditions. 

16  14  How.  38  (U.  S.),  Leading  Illustrative  Cases. 
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When,  during  the  Civil  War,  depredations  were 
made  upon  the  commerce  of  the  United  States  by 
Confederate  vessels  which  had  been  built  and  fitted 
out  in  England,  the  United  States  government  tried 
to  hold  G-reat  Britain  responsible  for  non-fulfillment 
of  its  duties  as  a  neutral.  Although  Great  Britain 
denied  legal  responsibility,  arbitration  was  agreed 
upon  in  the  treaty  of  Washington  (1871),  and  the 
rules  accepted  as  a  basis  for  adjudication  were  in 
accordance  with  the  principles  contained  in  the 
American  Neutrality  Act.  The  Alabama  arbitration 
resulted  favorably  to  the  United  States",  and  thus 
served  to  establish  the  American  interpretation  of 
neutral  duties  more  completely  in  authority. 

The  international  law  relating  to  neutrals  has  three 
.aspects  or  divisions.  It  includes:  first,  those  prin- 
ciples which  relate  to  the  duties  of  the  neutrals  them- 
selves, over  against  the  belligerent  powers — ^their 
duty  of  abstaining  from  any  act  giving  special  assist- 
ance to  one  of  the  nations  at  war;  secondly,  the  pria- 
ciples  which  restrain  a  belligerent  from  making  use 
of  the  territory,  ports,  or  resources  of  a  neutral  for 
the  purpose  of  strengthening  himself  in  a  military 
way ;  and  finally,  the  right  of  the  belligerent  to  inter- 
fere with  neutral  commerce,  to  the  extent  of  protect- 
ing himself  against  contraband  trade  with  the  enemy 
and  of  maintaining  his  blockades  of  enemy  ports.  In 
all  other  respects,  the  relations  between  neutrals  and 
either  belligerent  are  legally  unaffected  by  the  state 
of  war.  All  commerce  may  go  on  freely,  unless  in  so 
far  as  it  is  affected  by  the  rules  indicated  in  the 
foregoing  discussion. 
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43.  Obligations  of  a  neutral  power. — The  prin- 
ciples of  the  law  of  neutrality  have  been  codified  in 
The  Hague'  Conventions,  of  1907,  concerning  the 
rights  and  duties  of  neutral  powers  and  persons  in 
land  and  maritime  warfare.  A  neutral  power  is 
bound  not  to  permit  the  recruiting,  within  its  terri- 
tory, or  enlistment  of  troops  for  either  belligerent; 
not  to  allow  the  use  of  its  ports  and  waters  as  a  basis 
of  naval  operations  by  either,  belligerent;  not  to 
supply,  directly,  warships,  munitions,  or  war  mate- 
rials of  any  kind;  to  prevent  the  fitting  out  or  arm- 
ing of  any  vessel  which  it  has  reason  to  believe  is 
intended  to  engage  in  hostile  operations  against  a 
friendly  power;  and,  in  general,  not  to  do  any  act 
through  which  the  military  power  of  either  belliger- 
ent is  directly  increased,  or  permit  the  doing  of  such 
act.  If  military  forces  of  either  belligerent  come 
onto  the  territory  of  a  neutral  power,  they  must  be 
interned,  or  kept  in  restraint  during  the  duration  of 
the  war. 

The  regulations  of  prohibitions  made  by  a  neutral 
power  with  respect  to  navigation  and  the  use  of  its 
ports  must  be  applied  impartially  to  both  belliger- 
ents. As  a  general  rule,  belligerent  warships  should 
not  remain  in  the  ports  or  territorial  waters  of  a  neu- 
tral power  for  more  than  twenty-four  hours,  untess 
in  the  case  of  damage,  or  stress  of  weather.  No  more 
than  three  warships  belonging  to  a  belligerent  shall 
be  permitted  in  one  of  the  poVts  of  a  neutral  at  the 
same  time. 

When  warships  belonging  to  both  belligerents 
are  present  simultaneously  in   a   neutral  port,   a 
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period  of  not  less  than  twenty-four  hours  must 
elapse  between  the  departure  of  the  ship  belonging 
to  the  one  belligerent,  and  the  departure  of  the  ship 
belonging  to  the  oth^r ;  the  same  interval  is  in  force 
where  a  belligerent  warship  desires  to  follow  a  mer- 
chant vessel  flying  the  flag  of  its  adversary.  The  sup- 
plies of  war  material- and  armaments  of  belligerent 
warships  are  not  to  be  increased  in  neutral  ports,  but 
such  ships  may  revictual  and  may  take  coal,  to  the 
extent  of  replenishing  their  ordinary  supplies.  Prizes 
may  be  brought  into  neutral  ports  only  on  account 
of  unseaworthiness,  stress  of  weather,  or  want  of 
fuel  or  provisions.  The  vessels  which  do  not  leave 
a  port  where  they  are  not  entitled  to  remain  may  be 
interned  by  the  neutral  power.  The  laws  thus  laid 
down  in  The  Hague  Convention  are  not  absolute. 
They  may  in  many  instances  be  varied  by  local  regu- 
lations. It  is,  however,  requisite  that  such  modifica- 
tions shall  apply  equally  to  both  belligerents. 

44.  Duties  of  the  belligerent  with  respect  to 
neutrals. — Most  of  these  duties  are  apparent  from 
the  foregoing,  as  it  is  the  duty  of  a  belligerent  not  to 
place  a  neutral  in  a  position  of  favoring  it  at  the 
expense  of  its  adversary,  and  thus  giving  the  latter 
a  claim  against  the  neutral  power  because  of  a  dis- 
regard of  its  duties  of  neutrality.  But  there  are  a 
few  duties  which,  for  purposes  of  emphasis,  ought  to 
be  more  specifically  stated.  The  territory  of  a  neutral 
power  is  inviolable,  and  may  under  no  circumstances 
be  made  use  of  by  either  belligerent  for  its  purposes ; 
belligerents  are  therefore  forbidden  to  move  troops 
across  the  territory  of  a  neutral  power.    The  bellig- 
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erent  is  not  to  use  the  territorial  waters  of  a  neutral 
power  for  the  purpose  of  attacking  its  enemy,  or  cap- 
turing vessels;  nor  may  a  prize  court  for  the  con- 
demnation of  vessels  be  set  up  by  a  belligerent  on 
neutral  territory,  or  on  a  vessel  in  neutral  waters. 
The  belligerent  is  not  to  erect  wireless  telegraph  sta- 
tions within  neutral  ports  or  waters  for  the  purpose 
of  furnishing  a  means  of  communication  between  its 
forces. 

With  respect  to  all  these  duties,  there  are  two  sets 
of  legal  relations  involved.  As  over  against  a  neutral, 
the  belligerent  is  legally  bound  to  respect  its  neutral- 
ity, and  not  to  make  use  of  its  territory  or  jurisdic- 
tional waters  for  the  purpose  of  its  own  military 
operations.  If  it  should  do  any  act  of  this  kind,  the 
neutral  power  is  fully  entitled  to  use  any  means  nec- 
essary to  obtain  compensation  for  any  damages  occa- 
sioned. On  its  part,  the  neutral  is  under  obligation 
to  either  belligerent  hot  to  make  unneutral  use  of  its 
territory,  and  also  to  abstain  from  giving  any  direct 
advantages  to,  or  performing  any  services  for,  the 
other  belligerent.  In  case  of  failure  to  observe  these 
duties,  the  neutral  renders  itself  liable  to  the  bellig- 
erent who  has  been  injured  by  such  action.  In  so  far 
as  not  specifically  declared  illegal  by  internationEll 
law,  private  commerce  between  neutrals  and  bellig- 
erents may  go  on  without  involving  any  international 
responsibility,  although  by  such  commerce  materials 
of  war  may  be  furnished  to  the  belligerents.  A 
neutral  state  is  bound  not  to  furnish  war  materials, 
or  to  advance  war  loans,  to  either  belligerent ;  but  it 
is  under  no  obligation  to  prohibit  its  subjects,  in  the 
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course  of  commerce,  from  furnishing  such  materials 
or  funds.  War  materials,  however,  when  transported 
on  the  high  seas,  are  subject  to  seizure  as  contraband, 
and  merchants  trade  in  them  entirely  at  their  own 
risk. 

45.  The  Declaration  of  London. — ^The  laws  of 
naval  war  as  affecting  neutrals  were  codified  by  the 
Naval  Conference  which  met  in  London  from  Decem- 
•  ber,  1908,  to  February,  1909,  and  which  elaborated  a 
declaration  concerning  the  laws  of  naval  war,  known 
as  the  London  Declaration.  This  conference  was 
called  because,  when  The  Hague  Conference  of  1907 
adopted  the  convention  providing  iot  the  establish- 
ment of  an  international  Prize  Court,  it  was  very 
strongly  felt  that  there  was  need  of  a  uniform  state-, 
ment  of  the  law  to  be  administered  by  such  a  court. 
The  principles  of  the  law  of  blockade  and  <3ontraband 
were  subject  to  important  differences  of  opinion  and 
practice.  La  order  to  assure  the  successful  operation 
of  the  international  court  thus  to  be  established,  the 
principal  maritime  nations  of  the  world  would  have 
to  agree  to  compromise  their  differences  on  these 
matters  of  legal  principle,  and  to  subscribe  to  a  codifi- 
cation of  general  rules  acceptable  to  aU.  It  was  a 
difficult  undertaking,  but  the  London  Conference 
succeeded  in  working  out  a  code  which  is  ,a  model  for 
clearness,  simplicity,  and  just  balancing  of  conflicting 
points  of  view.  The  London  Declaration  is,  therefore, 
the  most  authoritative  statement  for  the  law  of  con- 
traband and  of  neutral  service,  and  we  shall  follow  it 
in  the  statement  of  legal  principles  on  these  matters, 
as  we  have  followed  The  Hague  Conventions  in  the 
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matter  of  international  rules  relating  to  warfare  in 
general. 

46.  The  law  of  blockade. — A  blockade  is  a  mili- 
tary action,  by  which  one  belligerent  closes  a  port,  or 
a  number  of  ports,  of  its  enemy,  so  that  all  commerce 
may  be  excluded.  According  to  modern  law,  the 
blockade  must  be  effective ;  that  is  to  say,  it  must  be 
maintained  by  a  naval  force  sufficient  in  fact  to  prevent 
access  to  the  blockaded  coast  of  the  enemy.  Whether 
a  blockade  is  thus  effective  is  always  a  question  of 
fact  to  be  decided  in  accordance,  not  with  arbitrary 
rules,  but  'on  the  basis  of  the  requirements  of  local 
conditions.  Thus,  it  is  not  necessary  that  so  many 
ships  be  stationed  at  a  port  entrance  as  to  make 
entrance  or  exit  absolutely  impossible.  To  make  the 
blockade  effective,  it  is  sufficient  that  the  blockading 
force  be  large  enough  to  make  an  attempt  at  such 
entry  or  exit  dangerous  enough  to  render  it  probable 
that  a  vessel  making  the  attempt  would  be  captured. 
If  the  blockading  force  is  temporarily  withdrawn  on 
account  of  stress  of  weather  conditions,  it  does  not 
involve  a  raising  of  the  blockade. 

It  is  necessary,  in  order  to  be  binding  on  neutrals, 
that  there  should  be  issued  a  formal  declaration  of 
blockade,  accompanied  with  notification  to  neutral 
powers.  The  declaration  is  to  specify  the  date  when 
the  blockade  begins,  its  geographical  limits,  and  the 
period  during  which  exit  will  be  permitted  to  neutral 
vessels  still  within  the  ports.  Notificatioil  of  the 
blockade  must  be  given  to  neutral  powers,  and  to  the 
local  authorities,  which  will  in  turn  inform  the  for- 
eign consular  officers  along  the  coast  line  in  blockade. 
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Neutral  vessels  may  be  captured  for  breach  of  block- 
ade only  in  ease  they  left  a  neutral  port  subsequent 
to  the  notification,  or  if  actual  notice  of  the  blockade 
can  be  proven ;  they  can  be  taken  only  within  the  area 
of  operation  of  the  warships  delegated  to  render  the 
blockade  effective.  It  is,  therefore,  not  admissible 
for  an  isolated  warship,  far  distant  from  the  block- 
aded area,  and  not  connected  with  the  blockading 
forces,  to  make  a  capture  of  this  kind.  A  vessel  can- 
not be  captured  unless  directly  on  her  way  to  a  block- 
aded port. 

47.  Contraband  of  war. — ^With  respect  to  contra- 
band, there  were  a  great  many  differences  of  opinion 
and  controversies  among  the  nations  before  the  adop- 
tion of  the  London  Declaration.  It  was  uncertain  as 
to  what  could  legally  be  considered  as  contraband. 
Against  the  objection  of  Great  Britain,  the  United 
States  had  treated  cotton  as  contraband  during  the 
Civil  War.  It  had  .been  generally  disputed,  by  one 
power  or  another,  that  foodstuffs  and  fuel  could  be 
treated  as  contraband. 

The  doctrine  of  continuous  voyage,  first  adopted 
by  Great  Britain,  and  also  held  by  the  United  States, 
gave  further  occasion  for  difference  of  practice  and 
opinion.  As  a  general  rule,  contraband  goods  can 
be  seized  only  on  the  high  seas,  when  bound  directly 
to  a  belligerent  port.  According  to  the  British  doc- 
trine, however,  the  "entire  transit  of  a  shipment  of 
goods,  on  land  and  sea,  was  considered  as  actually 
continuous.  If  a  shipment  of  contraband  goods  was 
ultimately  to  be  delivered  within  the  territory  of  a 
belligerent,  it  was  treated  as  contraband,  though  on 
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a  vessel  which  was  proceeding  only  to  a  neutral 
-port,  and  from  which  the  goods  were  to  be  trans- 
shipped to  reach  their  final  destination.  Under  the 
strict  law  of  neutral  commerce,  such  goods  would 
not  be  subject  to  interference  on  the  part  of  bellig- 
erents, but  the  English  seized  such  shipments,^  though 
on  vessels  bound  only  for  neutral  ports.  This  doc- 
trine, therefore,  represented  a  very  important  exten- 
sion of  the  authority  of  belligerents  over  neutral  com- 
merce, which  was  resisted  by  most  of  the  continental 
European  states.  There  were  many  other  minor  dif- 
ferences of  practice.  'Nevertheless  the  Conference 
of  London  succeeded  in  elaborating  a  code  on  con- 
traband of  war,  in  which  due  consideration  is  given 
to  the  positions  of  the  various  nations,  and  yet  an 
harmonious  body  of  law  is  produced. 

Articles  whicli  may  be  used  by  military  forces  are 
divided  into  two  classes:  absolute  and  conditional 
contraband.^''  Within  the  first  class  are  enumerated 
all  articles  which  are  exclusively  used  for  warlike 
purposes,  or  which  are  of  the  utmost  importance  to  an 
army:  The  list  includes  the  following  (Art.  22) — 
Absolute  contraband : 

(1)  Arms  of  all  kinds,  including  arms  for  sport- 
ing purposes,  and  their  distinctive  component  parts. 

(2)  Projectiles,  charges,  and  cartridges  of  all 
kinds,  and  their  distinctive  component  parts. 

(3)  Powder  and  explosives  specially  prepared 
for  use  in  war. 

(4)  Gun-mountings,  limber  boxes,  limbers,  mili- 
tary wagons,  field  forges,  and  their  distinctive  com- 
ponent parts. 

IT  The  PeterhoflE,  5  Wall.  28  (IT.  S.),  Leadinq  Illusteative  Casbb. 

195 


84  INtERNATIONAL  LAW 

(5)  Clothing  and  equipment  of  a  distinctively 
military  character. 

(6)  All  kinds  of  harness  of  a  distinctively  mili- 
tary character. 

(7)  Saddle,  draught,  and  pack  animals  suitable 
for  use  in  war. 

(8)  Articles  of  camp  equipment,  and  their  dis- 
tinctive component  parts. 

(9)  Armor  plates. 

(10)  Warships,  including  boats,  ^nd  their  dis- 
tinctive component  parts  of  such  a  nature  that  they 
can  only  be  used  on  a  vessel  of  war. 

(11)  Implements  and  apparatus  designed  exclu- 
sively for  the  manufacture  of  munitions  of  war,  for 
the  manufacture  or  repair  of  anus,  or  war  material 
for  use  on  land  or  sea. 

All  the  items  enumerated  appear  properly  to  fibad 
their  place  in  this  list,  except  animals  of  burden, 
which  are  not  primarily  useful  for  purposes  of  war. 
The  reason  for  their  inclusion  is  found  in  the  high 
importance  which  cavalry  horses  and  draft  animals 
for  provision  trains  have  in  warfare.  The  list  of 
articles  of  absolute  contraband  above  given  may  be 
increased  by  a  declaration  on  the  part  of  a  belligerent, 
notice  of  which  must  be  given  to  the  governments  of 
other  powers. 

The  second  list  includes  those  articles  which  are 
susceptible  of  use  in  war  as  well  as  in  peace,  but  which 
may  be  treated  as  contraband  of  war  under  the  condi- 
tions laid  down  in  this  declaration  (Art.  24) — Condi- 
tional contraband: 

(1)  Foodstuffs. 

(2)  Forage  and  grain,  suitable  for  feeding  ani- 
mals. 
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(3)  Clothing,  fabrics  for  clothing,  and  boots  and 
shoes,  suitable  for  use  in  war. 

(4)  Gold  and  silver  in  coin  or  bullion;  paper 
money. 

(5)  Vehicles  of  all  kinds  available  for  use  in  war, 
and  their  component  parts. 

(6)  Vessels,  craft,  and  boats  of  all  kinds;  float- 
ing docks,  parts  of  docks,  and  their  component  parts. 

(7)  Railway  material,  both  fixed  and  rolling 
stock,  and  material  for  telegraphs,  wireless  tele- 
graphs, and  telephones.. 

(8)  Balloons  and  flying  machines  and  their  dis- 
tinctive component  parts,  together  with  accessories 
and  articles  recognizable  as  intended  for  use  in  con- 
nection with  balloons  and  flying  machines. 

(9)  Fuel ;  lubricants. 

(10)  Powder  and  explosives  not  specially  pre- 
pared for  use  in  war. 

(11)  Barbed  wire  and  implements  for  fixing  and 
cutting  the  same. 

(12)  Horseshoes  and  shoeing  materials. 

(13)  -Harness  and  saddlery. 

(14)  Field  glasses,  telescopes,  chronometers,  and 
all  kinds  of  nautical  instruments. 

Other  articles  than  those  here  enumerated  may  be 
added  to  the  list  of  conditional  contraband  by  a  dec- 
laration, notice  of  which  must  be  given  to  the  neutral 
powers.  The  interests  of  the  belligerent  were  ob- 
served by  making  foodstuffs  and  fuel  conditional  con- 
traband. This  is  one  of  the  provisions  which  has 
made  the  declaration  particularly  unacceptable  to 
Great  Britain. 

The  Declaration  of  London  contains  another  Ust,  in 
which  there  are  enumerated  the  articles  which  are 
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never  to  be  declared  contraband  of  war,  on  the  ground 
that  they  are  not  susceptible  of  distinctly  warlike 
use.  The  following  may  not  be  declared  contraband 
of  war  (Art.  28)  : 

(1)  Raw  cotton,  wool,  silk,  jute,  flax,  hemp,  and 
other  raw  materials  of  the  textile  industries,  and 
yams  of  the  same. 

(2)  Oil  seeds  and  nuts ;  copra. 

(3)  Rubber,  resins,  gums,  and  lacs ;  hops. 

(4)  Raw  hides  and  horns,  bones,  and  ivory. 

(5)  Natural  and  artificial  manures,  including 
nitrates  and  phosphates  for  agricultural  purposes. 

(6)  Metallic  ores. 

(7)  Earth,  clays,  lime,  chalk,  stone,  including 
marble,  bricks,  slates,  and  tiles. 

(8)  China  ware  and  glass. 

(9)  Paper  and  paper-making  materials. 

(10)  Soap,  paint,  and  colors,  including  articles 
exclusively  used  in  their  manufacture,  and  varnish. 

(11)  Bleaching  powder,  soda  ash,  caustic  soda,  salt 
cake,  ammonia,  sulphate  of  ainmonia,  and  sulphate  of 
copper. 

(12)  Agricultural,  mining,  textile,  and  printing 
machinery. 

'(13)  Precious  and  semi-precious  stones,  pearls, 
mother-of-pearl,  and  coral. 

(14)  Clocks  and  watches,  other  than  chronometers. 

(15)  Fashion  and  fancy  goods. 

(16)  Feathers  of  all  kinds,  hairs,  and  bristles. 

(17)  Articles  of  household  furniture  and  decora- 
tion ;  office  furniture  and  requisites. 

Absolute  contraband  is  liable  to  capture  if  it  is 
destined  to  territory  belonging  to  or  occupied  by  the 
enemy,  or  to  the  armed  forces  of  the  enemy,  wherever 
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they  may  be.  When  the  contraband  goods  are  docu- 
mented to  be  discharged  in  a  port  of  the  enemy,  or 
to  be  delivered  to  his  armed  forces,  they  are  subject 
to  capture ;  this  is  also  the  case  when  the  vessel  carry- 
ing such  goods  is  to  touch  at  a  port  of  the  enemy 
before  arriving  at  the  neutral  port  for  which  the 
goods  are  documented.  The  latter  provision,  which 
seems  somewhat  harsh,  was  adopted  because  other- 
wise it  would  be  very  easy  to  evade  the  control  over 
contraband  by  unloading  articles  in  question  at  an 
enemy  port;  though  they  should  be  documented  to 
a  neutral  port,  their  destination  might  be  changed  by 
telegraphic  orders,  or  while  in  an  enemy  port  the 
goods  might  be  seized  by  the  enemy  government  for 
its  own  use,  upon  giving  proper  compensation.  To 
avoid  such  contingencies,  a  belligerent  may  seize  arti- 
cles absolutely  contraband,  under  the  conditions  above 
detailed.  The  ship's  papers  are  taken  as  proof  of  the 
direction  of  her  voyage,  unless  the  vessel  has  widely 
deviated  from  the  route  indicated  by  its  papers,  and 
is  unable  to  give  sufficient  reason  for  such  deviation. 

Articles  of  conditional  contraband  are  liable  to  cap- 
ture if  destined  for  the  use  of  the  armed  force  or  of 
a  government  department  of  the  enemy  state ;  and 
there  is  a  presumption  of  such  destination  if  the  con- 
signment is  directed  to  enemy  authorities,  or  to  a 
furnisher  of  supplies  to  thei  enemy;  or  if  it  is  des- 
tined to  a  fortified  town,  or  to  a  place  serving  as  a 
base  for  the  armed  forces  of  the  enemy.  These  pre- 
sumptions of  destination  may  be  rebutted  by  positive 
and  sufficient  proof  to  the  contrary. 

In  the  matter  of  the  doctrine  of  continuous  voyage. 
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upon  which  th^  opinions  of  the  nations  were  radically 
divided,  a  compromise  was  arrived  at,  according  to 
which  the  principle  of  continuous  voyage  is  hereafter 
to  be  applied  only  t6  cases  of  absolute  contraband,  but 
not  to  conditional  contraband.  In  other  words,  abso- 
lute contraband  may  be  seized  even  when  the  vessel 
upon  which  it  is  found  is  to  carry  it  only  to  a  neutral 
country,  provided  that  the  goods  are  to  be  trans- 
ported farther  on,  to,  the  territory  or  the  armed  forces 
of  the  enemy.  Conditional  contraband,  however,  can 
be  seized  only  when. on  board  of  a  vessel  bound  for 
the  territory  or  armed  forces  of  the  enemy,  and  if  it 
is  not  documented  to  be  discharged  at  an  intervening 
neutral  port.  To  illustrate :  In  case  of  a  war  between 
Germany  and  France,  munitions  shipped  oversea  to 
Itq,ly,  with  the  ultimate  destination  of  Prance,  would 
be  liable  to  capture  on  the  high  seas,  but  foodstuffs, 
though  consigned  to  the  French  government,  could 
not  be  seized,  if  on  a  vessel  that  was  to  proceed  no 
farther  than  an  Italian  port.  Only  if  on  a  vessel 
going  to  France  could  such  articles  be  confiscated. 

A  vessel  carrying  articles  liable  to  capture  as  con- 
traband may  itself  be  captured  on  the  ground  of  such 
carriage,  if  the  contraband  forms  more  than  half  the 
cargo,  measured  either  by  value,  by  weight,  by  vol- 
\ime,  or  by  freight  charges. 

48.  Unneutral  services. — A  neutral  vessel  engag- 
ing specially  in  a  service  "which  renders  a  material 
assistance  to  the  enemy  is  liable  to  capture  by  a  bel- 
ligerent. "This  liability  is  incurred  if  the  ship  is  mak- 
ing a  voyage  for  the  purpose  of  transporting  persons 
to  be  embodied  in  the  army  of  the  enemy,  or  carries 
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dispatches,  or  is  entirely  chartered  by,  and  under 
the  control  of,  the  enemy  government.  Even  when 
the  vessel  is  not  undertaking  a  voyage  specially  for 
a  purpose  such  as  mentioned,  she  is  subject  to  seizure 
if  on  one  of  her  regular  trips  she  is  transporting  a 
military  detachment  of  the  enemy,  or  one  or  more 
persons  who,  during  the  voyage,  render  direct  assist- 
ance to  the  operations  of  the  enemy,  as,  for  instance, 
through  the  use  of  wireless  telegraphy.  These  rules 
settle  the  practice  with  respect  to  such  situations  as 
that  which  arose  in  the  famous  Trent  affair. 

49.  The  treatment  of  prizes. — ^A  captured  neutral 
vessel  must  be  taken  into  port,  in  order  to  have  the 
validity  of  the  capture  tested  by  a  prize  court.  As 
an  exception,  a  vessel  so  captured  may  be  destroyed, 
if  convoying  her  "would  involve  danger  to  the  ship- 
of-war,  or  to  the  success  of  the  operations  in  which 
she  is  engaged."  The  captor  who  thus  destroys  a 
neutral  vessel  is  bound  in  the  prize  court  to  establish 
that  he  acted  under  exceptional  necessity.  If  it  is 
found  that  no  such  necessity  existed,  the  owners  and 
other  parties  interested  in  the  vessel  must  be  compen- 
sated for  their  loss,  whether  the  capture  itself  was 
valid  or  not. 

By  way  of  siunmary,  a  neutcal  vessel  is  liable  to 
capture  by  a  belligerent  in  the  following  cases :  When 
she  is  attempting  to  enter,  or  leave  from,  a  blockaded 
port ;  when  she  is  engaged  in  the  carriage  of  contra- 
band articles  amounting,  by  one  of  the  four  tests 
adopted,  to  at  least  one-half  of  her  cargo ;  when  she 
is  directly  chartered,  or  entirely  controlled,  by  the 
enemy  government;  when  she  is  otherwise  engaged 
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in  an  unneutral  service.  A  vessel  may  also  be  seized 
in  case  she  had  been  transferred  to  a  neutral  owner 
during  the  war ;  or  if  the  transfer  was  made  during 
a  voyage,  or  in  a  blockaded  port;  or  if  it  was  not 
absolute — a.  right  of  reversion  having  been  retained. 
In  the  first  case,  proof  of  absolute  good  faith  in  the 
transfer  would  act  as  a  protection  against  seizure. 
When  a  vessel  was  sold  less  than  sixty  days  before 
the  opening  of  hostilities,  and  does  not  carry  the  bill 
of  sale  on  board,  there  also  is  a  presumption  that  the 
transfer  is  void.  In  every  case,  therefore,  of  the 
transfer  of  a  vessel  from  the  subject  of  a  belligerent 
state  to  a  neutral,  the  utmost  ^ood  faith  is  required, 
and  positive  proof  must  be  furnished  of  the  legality 
and  absoluteness  of  the  transfer. 
/50.  Prize  courts. — The  legality  and  validity  of 
the  capture  of  vessels  must  be  established  before  a 
Prize  Court.  Hitherto,  each  nation  has  had  the  prizes 
made  by  its  forces  adjudicated  upon  exclusively  by 
its  own  prize  courts.  In  the  United  States,  the  fed- 
eral district  courts  fulfil  this  function.  It  might  seem 
that  this  court  procedure  would  simply  carry  out  the 
policy  of  the  belligerent  government ;  there  are,  how- 
ever, limitations  upon  the  discretion  of  governments 
in  this  matter.  If  a  national  prize  court  should  per- 
sistently pronounce  judgment  which  would  not  be 
recognized  as  fair  and  legal  by  the  neutral  nations 
concerned,  the  latter  would  soon  make  remonstrance, 
and  bring  pressure  to  bear  upon  the  government  at 
fault.  As  a  matter  of  fact,  there  is  an  honest  differ- 
ence of  opinion  and  policy  among  nations,  which  is 
reflected  in  the  judgments  of  their  prize  courts.  Also, 
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in  nearly  all  recent  wars,  objections  were  entered  to 
one  or  more  of  the  judgments  of  national  prize  courts. 
In  many  cases  these  objections  led  to  an  adjustment 
of  the  controversy  through  international  arbitration. 
The  judgments  of  the  national  prize  courts  have  thus 
been  reviewed  in  many  instances  by  an  international 
commission  of  arbitration. 

For  the  more  satisfactory  administration  of  inter- 
national prize  law,  it  has  for  some  time  seemed  desir- 
able that  there  should  be  instituted  a  truly  inter- 
national prize  court,  to  which  disputed  prize  eases 
from  all  tbte  various  national  courts  might  be  taken 
on  appeal.  The  advantage  in  such  an  arrangement 
would  be  the  creation  of  a  greater  confidence  in  the 
justice  of  condemnations  under  the  prize  law,  and 
the  unification  of  the  principles  of  that  law  itself. 
During  every  war  of  recent  times  a  great  deal  of  fric- 
tion was  occasioned  on  account  of  divergent  national 
interpretations  of  the  rules  of  prize  law.  In  view  of 
these  considerations.  The  Hague  Conference  of  1907 
adopted  a  convention  for  the  establishment  of  an 
International  Court  of  Prize.  This  tribunal  is  to  be 
composed  of  fifteen  judges,  each  one  of  the  great 
maritime  powers  being  represented  all  the  time  by 
one  member,  while  the  lesser  states  would  be  repre- 
sented in  rotation.  The  court  has  power  to  hear  and 
decide  upon  cases  the  determination  of  which  in  a 
national  prize  court  is  by  one  of  the  parties  con- 
sidered not  in  accord  with  international  law.  This 
would  practically  be  an  appeal  from  the  decisions  of 
the  national  tribunals,  although,  in  view  of  the  consti- 
tutional powers  of  the  American  Supreme  Court,  the 
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United  States  government  made  the  reservation  that 
the  trial  by  the  International  Prize  Court  shall  not 
be  looked  upon  technically  as  an  appeal,  but  as  a  trial 
de  novo  (anew), 
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LAW  OF  INTEESTATE 
COMMEECE 

BY 

DUDLEY  ODELL  McGOVNE Y,  A.B.,  A.M.  LL.B.* 

CHAPTEE  L 
WHAT  IS  INTERSTATE  COMMEBGE. 

1.  The  commerce  clause. — Tlie  Constitution  of 
the  United  States  provides  in  Article  I,  §  8,  that  "The 
Congress  shall  have  power  *  *  *  to  regulate 
commerce  with  foreign  nations,  among  the  several 
states,  and  with  the  Indian  tribes."  This  is  the  so- 
called  "commerce  clause."  The  expression  "inter- 
state commerce"  is  a  short  equivalent  of  the  consti- 
tutional phrase  "commerce  among  the  several 
states,"  so  that  in  current  language,  Congress  has 
power  to  l^egulate  interstate  commerce.  The  discus- 
sioil  will  deal  only  with  this  portion  of  the  commerce 
clause. 

No  equally  brief  passage  in  our  Constitution  be- 
stows more  power  upon  Congress,  or  more  intimately 
affects  the  life  of  the  American  people,  w^ho  to  so 
great  an  extent  are  a  commercial  people.    A  great 

*  Professor  of  Law,  Tulane  University;  formerly  Instructor  in  Law, 
University  of  Ulinois.  Author:  "Civil  Government,  in  the  Philippines." 
Contributor  to  legal  and  other  journals. 
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deal  of  the  important  legislation  of  Congress  has 
been  passed  under  the  authority  of  this  clause,  and 
owing  to  the  growing  complexity  of  the  business  of 
the  country,  this  legislation  has  greatly  increased 
in  the  last  few  years  and  promises  to  continue  an 
important,  perhaps  the  most  important,  topic  of 
legislation  in  the  future. 

The  task  here  is  to  analyze  this  clause  in  the  light 
of  judicial  decisions,  and  to  find  out,  as  fuUy  as  space 
will  permit,  the  scope  of  the  authority  vested  in 
Congress  by  this  brief  provision.  (1)  What  is  com- 
merce, within  the  meaning  of  the  clause  i  (2)  What 
transactions .  of  our  commerce  are  ' '  interstate  "  ?  (3) 
What  is  the  meaning  of  * '  regulate  "  ?  (4)  This  clause 
merely  says,  "Congress  shall  have  power  to  regu- 
late"; it  does  not  say  that  Congress  shall  have  the 
sole  power  or  the  exclusive  power  to  regulate.  May 
not  the  states  also  regulate  interstate  commerce  to 
some  extent?  Such  powers  as  are  not  expressly  or 
impliedly  granted  to  the  central  government,  nor 
expressly  or  impliedly  denied  the  states,  are  vested 
in  the  states. 

It  should  not  be  concluded  offhand  that  two  inde- 
pendent authorities  cannot  both  regulate.  The 
owner  of  a  steamer  might  give  power  to  the  engineer 
to  regulate  the  speed,  and  to  the  captain  the  power 
tolay  out  and  direct  her  course.  Both,  then,  have 
power  to  regulate  the  ship.  Or  the  owner  may  make 
a  different  arrangement,  empowering  the  engineer 
to  regulate  the  engine  and  the  speed  so  long  as  the 
captain  issues  no  orders,  but  authorizing  the  captain, 
if  he  chooses,  to  override  the  orders  of  the  engineer, 
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or  to  take  away  Ms  power  altogether.  In  that  case 
both  still  have  the  power  to  regulate,  and  the  captain 
does  not  have  exclusive  power  in  the  sense  of  sole 
power,  but  only  in  the  sense  of  superior  power. 

2.  What  is  commerce. — ^In  the  first  great  case  on 
this  subject,  Gibbons  v.  Ogden,^  the  question  arose 
as  to  the  validity  of  a  grant  from  the  State  of  New 
York  to  Robert  Fulton,  and  his  successors,  of  the 
exclusive  right  to  run  steamboats  on  the  waters  of 
New  York  State.  Two  rival  vessels  began  to  run 
between  New  York  City  and  Elizabethtown,  New 
Jersey,  thus  running  in  part  through  New  York 
waters.  The  successors  to  Fulton  applied  for  an  in- 
junction to  restrain  them.  The  courts  of  New  York 
held  that  the  use  of  the  waters  within  the  geograph- 
ical limits  of  their  state  concerned  only  the  internal 
affairs  of  the  state,  or  the  internal  commerce  of  the 
state,  and  that  the  state  had  exclusive  control  of 
their  use. 

The  Supreme  Court  of  the  United  States  held, 
Marshall  delivering  the  opinion,  that  "commerce" 
includes  navigation.  In  reply  to  the  argument  that 
"commerce"  means  only  "traffic,"  that  is,  "buying 
and  selling,  or  the  interchange  of  commodities,"  Mar- 
shall said,  "Commerce,  undoubtedly,  is  traffic,  but 
it  is  something  more, — ^it  is  intercourse.  It 
describes  the  commercial  intercourse  between  na- 
tions, and  parts  of  nations,  in  all  its  branches. 
*  *  *"  The  case  involved  all  the  other  points  of 
difficulty  above  mentioned.  The  court  in  holding  that 
commerce  includes  navigation  had  further  to  hold 

i  9  Wheat.  1  (U.  S.),  Leading  Illustrative  Cases. 
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that  the  navigation  in  question  was  interstate  navi- 
gation, because  the  commerce  clause  only  authorizes 
Congress  to  regulate  foreign  and  interstate  com- 
merce, and  commerce  with  the  Indian  tribes.  Of 
course,  there  was  no  question  of  foreign  commerce 
in  the  ease,  or  of  commerce  with  the  Indian  tribes. 
The  court  held  that  a  vessel  on  a  voyage  from  a 
port  of  another  state  to  a  New  York  port,  was  en- 
gaged in  interstate  navigation,  even  in  that  portion 
of  her  journey  that  lay  over  waters  withia  the  New 
York  boimdary;  that  interstate  navigation  was  not 
limited  to  the  act  of  crossing  the  imaginary  mid- 
stream line  that  separated  the  two  states.  "If  the 
trading  intercourse  be  between  two  states  remote 
from  each  other,  must  it  not  commence  in  one,  ter- 
minate in  another,  and  probably  pass  through  a 
third?"  It  was,  of  course,  admitted  that  the  wholly 
internal  commerce  of  a  state  was  subject  exclusively 
to  state  regulation. 

While  Marshall  used  some  language  in  his  opinion 
which  implies  that  he  really  believed  Congress  had 
exclusive  power,  in  the  sense  of  sole  power,  to  regu- 
late interstate  navigation,  and  interstate  commerce 
in  general,  it  was  not  necessary  to  decide  this  point, 
for  there  was  already  an  act  of  Congress  to  license 
ships  for  the  coast-wise  trade,  that  is,  from  port  to 
port  in  the  United  States;  the  rival  vessels  had  such 
license;  and  the  court  held  that  a  license  under  this 
act  was  a  grant  of  a  privilege  to  make  such  voyages. 
The  New  York  exclusive  grant  to  Fulton  was  in  con- 
flict with  this  act,  and  hence  the  New  York  statute 
was  void  so  far  as  vessels  making  interstate  voyages 
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were  concerned.  It  was  sufficient  to  hold  that  the 
power  of  Congress  was  exclusive  in  the  sense  of 
being  superior  to  the  state  power. 

The  court  considered  the  licensing  act  of  Congress 
valid,  hence  it  must  have  thought  that  the  power  to 
regulate  included  the  power  to  grant  the  privilege 
of  doing,  that  is,  engaging  in  interstate  commerce. 

It  was  further  held  that  the  carriage  of  passengers 
is  as  much  commerce,  within  the  meaning  of  the  Con- 
stitution, as  is  the  carriage  of  goods. 

3.  Scope  of  commerce. — On  the  broad  lines  of  this 
decision  it  has  since  been  held  that  intercourse,  by 
exchange  of  intelligence,  by  telegraph,^  and  by  tele- 
phone,* and  the  transportation  of  goods  and  passen- 
gers by  railroad,  and  of  goods  by  express  companies, 
are  all  commerce. 

"The  powers  thus  granted  are  jiot  confiried  to  the 
instrimientalities  of  commerce,  or  the  postal  service, 
known  or  in  use  when  the  Constitution  was  adopted, 
but  they  keep  pace  with  the  progress  of  the  country, 
and  adapt  themselves  to  the  new  developments  pf 
time  and  circumstances.  They  extend  from  the  horse 
with  its  rider  to  the  stage-coach,  from  the  sailing 
vessel  to  the  steamboat,  from  the  coach  and  the 
steamboat  to  the  railroad,  and  from  the  railroad  to 
the  telegraph,  as  these  new  agencies  are  successively 
brought  into  use  to  meet  the  demands  of  increasing 
population  and  wealth."*    The  evolution  goes  on  to 

aPensaeola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  TJ.  8.  1,  Leading 
Illustrative  Cases. 

3  Eichmond  v.  Southern  Bell  Tel.  Co.,  174  TJ.  S.  761. 

iPensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  8.  1,  9,  Leading 
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shipping  oil  and  gas  by  pipe  lines,^  to  wireless  com- 
munication ®  and  to  the  airship. 

4.  Social  intercourse. — The  mere  passage  of  a 
person  from  one  state  to  another  may  he  interstate 
commerce,  though  this  is  uncertain;  it  has  been  held 
that  transporting  persons  over  an  interstate  bridge '' 
or  an  interstate  ferry®  is  interstate  commerce.  It 
would  seem  to  be  immaterial  whether  the  traveler's 
object  is  business  or  mere  social  intercourse.  No 
question  has  been  raised  as  to  a  passenger's  object 
•in  traveling  on  a  train,  afoot  across  a  bridge;  or 
whether  a  telephone  or  telegraph  message  is  business 
or  social.  Of  course  it  may  be  justly  said  that  in 
these  instances  there  is  a  ferry  or  a  bridge,  a  tele- 
phone or  a  telegraph  line,  all  instrumentalities  en- 
gaged in  transportation,  and  that  from  the  stand- 
point of  the  instrumentality,  it  is  engaged  in  inter- 
state transportation  regardless  of  the  mission  of  the 
transported  person  or  the  character  of  the  trans- 
mitted message.  Prom  the  standpoint  of  the  person 
carried,  or  the  sender  of  the  message,  he  may  or  may 
not  be  engaged  in  interstate  commerce  according  as 
his  object  is  either  business  or  social,  but  perhaps 
there  is  transportation  when  a  man  goes  on  his  own 
legs  from  one  state  to  another,  as  well  as  when  he 
rides  a  horse,  in  a  carriage,  or  on  a  train.  It  may 
be  said  he  is  transporting  his  person  as  weU  as  the 
pack  of  goods  that  may  be  on  his  back. 

B  West  V.  Kansas  Natural  Gas  Co.,  221  IT.  S.  229. 

6  See  §  1  of  the  Interstate  Commerce  Act. 

7  Covington,  etc.,  Bridge  Co.  v.  Kentucky,  154  TJ.  S.  204,  liEiDiNO  Illus- 
trative Cases. 

8  N.  Y.  Cent.  E.  E.  v.  Hudson  County,  227  XT.  S.  248. 
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5.  When  is  commerce  "interstate"? — ^It  is  per- 
fectly clear  that  the  transportation  of  property,  per- 
sons or  intelligence,  from  a  point  in  one  state  to  a 
point  in  another  state  is  an  interstate  commerce 
transaction.  So  transportation  from  a  point  in  one 
state  to  another  point  in  the  same  state,  if  a  large 
fraction  of  the  route  is  through  another  state,  is 
-treated  for  some  purposes  as  interstate  commerce." 

But  the  mere  act  of  transit  or  transportation  is 
not  all.  A  right  to  be  free  from  state  hindrance  in 
the  shipment  of  goods  from  state  to  state  would  be 
of  little  value  if  the  sale  of  the  goods  after  arrival 
was  subject  to  state  control.  So  a  right  to  solicit 
orders  for  goods  to  be  shipped  in,  in  fulfillment  of 
the  orders,  is  a  necessary  part  of  the  interstate  sale 
of  commodities.^"  Such  directly  essential  factors  are 
also  interstate  commerce.  "Importation  into  one 
state  from  another  is  the  indispensable  element,  the 
test  of  interstate  commerce;  and  every  negotiation, 
contract,  trade,  alid  dealing  between  citizens  of  dif^ 
ferent  states,  which  contemplates  and  causes  such 
importation,  whether  it  be  of  goods,  persons, 
or  information,  is  a  transaction  of  interstate 
commerce.  "^^ 

So  the  issuance  of  a  bill  of  lading  on  an  interstate 
shipment  is  so  usual  a  factor  in  shipping  goods  that 
to  permit  a  state  to  tax  interstate  bills  of  lading 

«  Hanley  v.  Kansas  City  Southern  Ey.,  187  U.  S.  617.  Compare  Ewing 
V.  City  of  Leavenworth,  226  U.  S.  464. 

10  Bobbins  v.  Shelby  Taxing  District,  120  XJ.  S.  489 ;  Crenshaw  v.  Arkan- 
sas, 227  U.  S.  389,  Leading  Illustrative  Cases. 

"  Judge  Sanborn  in  Butler  Bros.  Shoe  Co.  v.  TJ.  S.  Eubber  Co.,  156  Fed. 
1,  17,  quoted  with  approval  in  International  Textbook  Co.  v.  Pigg,  217  U.  S. 
91,  107,  Leading  Illustrative  Cases. 
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would  in  effect  allow  it  to  control  the  transporta- 
tion of  the  goods/^ 

When  the  whole  transaction  begins  and  ends  in  a 
single  state,  it  is  an  entirely  intrastate,  or  internal, 
matter  and  not  interstate,  and  in  general  Congress 
has  no  power  to  regulate  it.  Thus  the  act  of  carry- 
ing goods  from  Cincinnati  to  Cleveland  is  commerce 
wholly  within  the  State  of  Ohio.  But  if  goods  be 
shipped  from  Cincinnati  to  Buffalo,  via  Cleveland, 
then  the  transaction  is  wholly  interstate  from  the 
moment  the  transportation  begins  at  Cincinnati,  and 
while  it  is  passing  through  Ohio  to  Cleveland,  on  the 
first  leg  of  the  journey,  up  to  the  moment  it  is  deliv- 
ered in  Buffalo, 

Hence,  while  to  be  interstate  commerce  the  trans- 
action must  involve  the  crossing  of  a  boundary  line, 
the  interstate  character  of  it  is  not  limited  to  the 
moment  of  transit.  When  a  package  is  sent  by  ex- 
press from  New  York  to  ISTew  Orleans  under  a  con- 
tract for  delivery  at  the  house  of  the  consignee,  the 
express  wagon  driving  through  the  streets  of  New 
Orleans  with  the  package  is  engaged  in  interstate 
commerce,^*  and  so  is  a  telegraph  messenger  boy 
while  delivering  an  interstate  message. 

One  object  of  the  framers  of  the  Constitution  was 
to  make  the  United  States  one  nation  as  to  commer- 
cial affairs,  and  for  this  purpose  to  abolish  state 
lines.  Not  only  was  it  their  intention  to  give  a  man 
residing  in  one  statq  the  privilege  of  carrying  on 
business  operations  in  other  states,  but  also  to  give 

i2Almy  V.  California,  24  How.  169  (U.  S.). 
13  Barrett  t.  City  of  N.  Y.,  189  Fed.  268. 

212 


WHAT  IS  INTERSTATE  COMMERCE  9 

him  a  right  of  free  migration  from  state  to  state. 
It  has  been  said  that  no  state  has  a  right  to  bar  any 
person  from  entering  its  territory,  except  pertaps 
in  case  of  paupers,  fugitives  from  justice,  and  per- 
sons suffering  from  contagious  diseases. 

What  rights  has  a  citizen  of  one  state  after  he 
has  gotten  into  another  state  ?  The  Constitution  pro- 
vides that  a  citizen  of  one  state  is  entitled  in  another 
state  to  all  the  privileges  and  immunities  of  a  citizen 
of  the  latter  state,  and,  aided  by  the  equal  protec- 
tion clause  of  the  Constitution,  a  citizen  of  one  state 
.can  go  freely  into  another  and  engage  in  any  business 
that  is  lawful  there  for  a  citizen  of  that  state  to 
engage  in.  If,  however,  a  citizen  of  New  Jersey, 
while  retaining  his  residence  in  New  Jersey,  opens 
up  a  local  retail  store  in  New  York,  he  is  not  engaged 
in  interstate  business,  so  far  as  his  local  sales  are 
concerned,  but  only  in  transporting  himself  or  being 
transported  back  and  forth  from  New  Jersey,  or  in 
ordering  goods  from  outside  the  state  or  shipping 
them  there. 

The  test,  then,  as  to  an  interstate  transaction,  is 
not  whether  it  takes  place  between  inhabitants  of 
different  states,  but  whether  the  transaction  involves 
transportation  of  property,  persons  or  intelligence 
from  one  state  to  another,  or  is  a  necessary  incident 
to  accomplishing  the  transit  or  transportation,  or  to 
making  it  fruitful. 

So  if  A  owns  a  stock  of  goods  in  Illinois,  and  while 
in  Ohio  makes  a  contract  to  sell  the  goods  to  B,  who 
lives  in  Ohio,  this  is  not  a  transaction  of  interstate 
commerce;  but  if  A  contracts  to  sell  and  ship  the 
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goods  to  B,  it  would  be;  at  least  so  far  as  the  per- 
formance of  the  contract  is  concerned. 

6.  Insurance. — The  Supreme  Court  has  held  that 
insurance  contracts,  fire/*  life/®  or  marine,"  made 
between  an  insurance  company  of  one  state  and  an 
insurer  in  another,  are  not  transactions  of  interstate 
commerce.  Why  is  not  a  contract,  between  a  New 
York  insurance  company  and  a  man  in  Iowa,  to 
insure  the  latter 's  life  or  house,  a  transaction  of 
interstate  commerce?  The  answer  seems  to  be  that 
the  contract  of  insurance  only  makes  the  company 
in  New  York  a  debtor.  The  entire  operation  of  the 
contract  is  in  New  York.  The  contract  does  not 
necessarily  contemplate  the  transportation  or  transit 
of  anything  from  New  York  to  Iowa.  The  insured 
is  free  to  collect  his  money  in  New  York,  and  stay 
there  with  it.  True,  the  insured  may  coUect  in  Iowa, 
but  that  is  due  to  the  general  principle  that  a  debt 
may  be  sued  upon  wherever  a  court  gets  jurisdiction 
over  the  debtor. 

7.  Production. — Clearly  the  manufacture  of 
goods,  even  though  ■  the  goods  are  intended  to  be 
shipped  to  other  states,  is  not  interstate  commerce ; " 
it  is  not  commerce  at  aU.  Manufacturing,  mining, 
fishing,  farming,  in  short  production,  must  precede 
commerce,  but  they  are  not  commerce. 

8.  Corporations. — ^While,  as  has  been  seen,  a  citi- 
zen of  a  state  has  a  right  to.  go  into  another  state 
and  engage  in  any  business  that  is  lawful  for  the 

"Paul  V.  Virginia,  8  Wall.  168  (U.  S.). 

10  N.  Y.  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389. 

18  Hooper  v.  California,  155  V.  S.  648. 

I'Kidd  V.  Pearson,  128  U.  S.  1,  Leading  Illustrative  Cases. 
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citizens  there  to  engage  in,  by  Article  IV,  §2,  this 
clause  of  the  Constitution  does  not  apply  to  corpora- 
tions. In  general,  a  corporation  formed  in  one  state 
has  no  right  to  do  business  in  another  except  upon 
such  terms  as  that  state  may  see  fit  to  prescribe.^* 

To  this  rule  there  is  an  important  exception,  viz.", 
that  a  state  cannot  exclude  from  doing  business 
within  it  a  corporation  engaged  in  interstate  com- 
merce, nor  put  any  burdens  upon  it  because  of  its 
"foreign"  character."  Many  important  cases  have 
involved  this  point. 

Some  of  the  important  results  of  these  principles 
are  that  insurance  corporations  are  entirely  subject 
to  state  regulations,  and  an  insurance  company  doing 
business  throughout  the  United  States  has  as  many 
masters  as  there  are  states.  A-  conspiracy  among 
manufacturers  or  other  producers  to  raise  prices, 
though  some  are  in  one  state  and  some  in  others, 
cannot  be  reached  by  Congress;  for  example,  the 
Sherman  Anti-Trust  Law  is  not  applicable  to  them,^" 
and  could  not  constitutionally  be  made  applicable. 

IS  Paul  V.  Virginia,  8  Wall.  168  (XT.  S.). 

18  Cooper  Mfg.  Co.  v.  Ferguson,  113  TJ.  S.  727 ;  International  Textbook 
•Co.  V.  Pigg,  217  XJ.  S.  91,  Leading  Illustrative  Cases;  West  v.  Kansas 
Natural  Gas  Co.,  221  U.  S.  229. 

20  U.  S.  V.  E.  0.  Knight  Co.,  156  TJ.  S.  1. 
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CHAPTER  II. 
WHERE  THE  POWER  TO  REGULATE  RESIDES. 

9.    Has  Congress  sole  or  superior  power? — ^Is  the 

power  of  Congress  sole  or  merely  superior?  In  the 
cases  decided  before  1851  by  the  Supreme  Court, 
there  was  an  apparent  conflict,  some  seeming  to  hold 
that  the  power  to  regulate  interstate  commerce  was 
exclusively  vested  in  Congress,  by  virtue  of  the  com- 
merce clause;  and  some  holding  that  Congress  did 
not  have  exclusive  power,  but  that  the  states  might 
concurrently  regulate  it.  In  the  case  of  Cooley  v. 
The  Port  Wardens  ^^  most  of  those  earlier  decisions 
were  reconciled  by  pointing  out  that  interstate  com- 
merce should  not  be  regarded  as  a  single  subject  of 
legislation,  but  as  covering  many  subjects  or  phases; 
that  as  to  some  of  these  phases  of  interstate  com- 
merce, Congress  had  exclusive  power  to  regulate  in 
the  sense  of  the  sole  power;  while  as  to  other  phases, 
Congress  had  exclusive  power  only  in  the  sense  of 
superior  power,  and  that  as  to  the  latter  phases,  the 
states  might  regulate  thera  until  Congress  saw  fit 
to  do  so. 
'  10.  Phases  of  commerce. — Mention  may  be  made 
of  some  of  the  numerous  phases  into  which  the  whole 
subject  breaks  up  when  analyzed:  the  mere  jight  to 
bring  or  send  a  thing  into  one  state  from  another^ 

21 12  How.  299  (U.  S.),  Leading  Illusteattvb  Cases. 
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the  right  to  sell  from  one  state  to  another,  the  build- 
ing of  interstate  bridges,  quarantining  ships,  harbor 
rules  for  pilots,  safety  appliances  on  interstate 
trains,  rates  to  be  charged  by  carriers  of  goods  and 
carriers  of  passengers. 

The  rule  was  laid  down  that  each  phase  was  to  be 
examined  by  itself  and  if  it  appeared  (Class  I)  that 
this  particular  phase  was  national  in  its  nature  and 
admitted  of  only  one  uniform  regulation  for  the 
whole  country,  then  Congress  alone  could  pass  laws 
to  regulate  it;  the  states  could  not  regulate  such  a 
phase  even  if  Congress  did  not,  for,  it  was  said,  the 
silence  of  Congress  is  to  be  construed  as  showing 
that  Congress  intends  that  phase  to  be  free  and 
untrammeled,  that  is,  not  subject  to  any  burdensome 
regulation  at  all. 

On  the  other  hand  (Class  II),  if  the  particular 
phase  is  local  in  its  nature,  then  the  state  may  regu- 
late it,  until  Congress  sees  fit  to  regulate  that  phase. 
If  a  state  is  the  first  to  regulate  such  a  phase  of  inter- 
state commerce,  the  regulation  is  valid  untU  Congress 
passes  a  regulating  "statute,  whereupon  the  state 
statute,  being  superseded,  becomes  invalid,  on  ac- 
count of  the  superior  power  of  Congress. 

11.  Bules  as  to  control  of  national  and  local 
phases. — ^It  is  sometimes  said  merely  that  Congress 
has  exclusive  power  as  to  Class  I,  and  that  the  states 
have  concurrent  power  with  Congress  as  to  Class  II. 
This  language  is  misleading.  Sometimes  it  is  said 
that  in  Class  I  it  is  the  mere  existence  of  the  power 
in  Congress,  and  not  its  exercise,  that  excludes  the 
states,  while  in  Class  II  it  is  the  exercise  of  the 
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power  by  Congress,  and  not  its  mere  existence,  that 
excludes  the  states. 

The  truth  is,  as  shall  be  seen  from  the  discussion 
of  later  cases,  the  grant  of  power  to  Congress  does 
ijot  absolutely  exclude  the -states  from  regulating  to 
some  extent  either  national  or  local  phases.  These 
propositions  may  be  taken  as  settled:  (1)  Congress 
by  legislation  may  completely  regulate  either  sort  of 
phase  and  entirely  exclude  the  states.  (2)  The  lack 
of  legislation  by  Congress  as  to  a  national  phase 
leaves  the  states  free  to  make  regulations  that  are 
not  unduly  burdensome  or  unduly  restrictive.  (3) 
The  lack  of  legislation  by  Congress  as  to  a  local  phase 
leaves  the  states  entirely  free  to  regulate  it  in  any 
manner.  The  real  difference  is  as  to  the  extent  of 
the  power  of  the  states  during  the  silence  of  Con- 
gress. 

12.  Examples  of  local  phases. — The  regulation  of 
harbor  pilots  engaged  in  interstate  and  foreign  com- 
merce is  within  the  control  of  the  various  states,  so 
long  as  Congress  does  not  exercise  its  power  to  regu- 
late, for,  on  account  of  the  different  conditions  be- 
tween one  harbor  and  another,  local  regulation  is  ap- 
propriate, and  in  its  nature  this  phase  of  commerce 
does  not  call  for  uniform  regulation.^^  So  quarantine 
regulations,  such  as  those  of  Louisiana,  for  stopping 
vessels,  in  foreign  and  interstate  commerce,  on  the 
river  below  New  Orleans  for  inspection  and  quaran- 
tine, to  prevent  the  introduction  of  contagious  dis- 
eases."   So  the  improvement  of  navigable  waters 

22Cooley  V.  The  Port  Wardens,  12  How.  299  (U.  S.),  Leading  Illustra- 
tive Cases. 

2.1  Morgan 's,  etc.,  S.  S.  Co.  v.  Louisiana,  118  U.  S.  455. 
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within  a  state,  though  used  by  interstate  vessels,  and 
the  bmlding  of  bridges^*  over  them,  though  such 
structures  might  interfere  with  navigation;  and  so  as 
to  regulating  wharves,^®  and  ferries,  that  is,  intra^ 
state  ferries,  though  used  by  interstate  passengers. 
As  to  a  ferry  crossing  waters  lying  between  two 
states,  a  recent  decision  has  cast  some  doubt  upon  the 
character  of  its  business.**  The  question  in  the  case 
was  whether  a  state  could  regulate  the  fares  charged 
passengers  by  the  ferry.  The  court  held  that  it  could 
not  in  this  instance,  because  this  ferry  was  operated 
in  connection  with  a  railroad,  and  Congress  had  al- 
ready legislated  with  reference  to  a  ferry  so  operated. 
The  court  declined  to  say  whether  or  not  the  state 
might  have  done  so  if  Congress  had  not,  or  whether 
the  states  may  regulate  fares  on  interstate  ferries 
not  connected  with  a  railroad.  It  seemed,  however, 
to  have  been  settled  by  an  earlier  case  that  so  much 
of  the  business  of  an  interstate  ferry  as  consists  in 
the  interstate  transportation  of  persons  and  prop- 
erty is  a  national  phase  of  commerce.*^ 

Trafi&c  over  a  wagon  bridge  which  crosses  a  navi- 
gable stream  flowing  between  two  states  is  a  national 
phase  of  interstate  commerce,  and  neither  state  can 
regulate  the  tolls  to  be  charged.*®  But  doubtless  it 
woi^ld  be  held,  that  a  bridge,  both  terminals  of  which 
were  within  the  same  state,  would,  as  to  such  traffic 


2*Escanaba  Co.  v.  Chicago,  107  XJ.  S.  678. 

25  Ouachita  Packet  Co.  v.  Aiken,  121  U.  S.  444. 

28  N.  Y.  Central  E.  B.  v.  Hudson  County,  227  U.  S.  248. 

27  Gloucester  Perry  Co.  v.  Penn.,  114  U.  S.  196. 

28  Covington,  etc..  Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  Leading  Illus- 
trative Cases. 
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over  it  as  is  interstate,  be  employed  in  a  local  phase 
of  interstate  commerce. 

13.  Examples  of  national  phases. — ^It  is  apparent 
that  the  phases  just  enumerated  have  more  or  less 
the  character  of  local  aids  to  or  local  facilities  of 
interstate  commerce.  Everything  that  bears  directly 
upon  the  transit  or  transportation  of  property,  per- 
sons or  intelligence  from  state  to  state  falls  within 
Class  I  and  the  states  may  not  directly  or  burden- 
somely  regulate  such  phases  or  pass  any  laws  that  will 
check  or  hinder,  even  though  (Congress  has  passed 
no  law  on  the  subject.  One  of  the  leading  cases  is 
Robbins  v.  Shelby  Taxing  District.^* 

The  State  of  Tennessee  passed  a  statute  requiring 
all  "drummers"  to  take  out  a  license,  for  which  $10 
a  week  or  $25  a  month  was  to  be  paid,  for  the  privi- 
lege of  soliciting  orders  within  the  taxing  district 
in  which  Memphis  was  located.  Robbins,  a  "drum- 
mer" for  a  Cincinnati  wholesale  house,  went  to  Mem- 
phis to  solicit  orders  and,  refusing  to  take  out  a 
license,  he  was  arrested,  convicted,  and  fined  for  vio- 
lation of  the  statute.  On  writ  of  error  to  the  Su- 
preme Court  of  the  United  States,  that  court  held 
the  Tennessee  statute  unconstitutional.  The  court 
said  that  the  sale  of  commodities  from  state  to  state 
was  a  national  phase  of  commerce,  and,  hence,  no 
state  could  "levy  a  tax  or  impose  any  other  restric- 
tion upon  the  citizens  or  inhabitants  of  other  states, 
for  selling  or  seeking  td  sell  their  goods  in  such  state 
before  they  are  introduced  therein.  *  *  *  It  is 
strongly  urged,  as  if  it  were  a  material  point  to  the 

29  120  V.  a.  489. 
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case,  that  no  discrimination  is  made  between  domes- 
tic and  foreign  drummers, — those  of  Tennessee  and 
those  of  other  states;  that  all  are  taxed  alike.  But 
that  does  not  meet  the  difficulty.  Interstate  com- 
merce cannot  be  taxed  at  all,  even  though  the  same 
amount  of  tax  should  be  laid  on  domestic  com- 
merce." The  proposition  that  interstate  commerce 
cannot  be  taxed  at  all  needs  further  comment.  But 
the  coxirt  has  never  receded  from  this  view  that  the 
negotiation  of  sales  or  soliciting  of  orders  for  inter- 
state goods  cannot  be  made  a  special  privilege  to 
be  paid  for.^**    It  is  free  from  state  interference. 

14.  Same  subject — Interstate  transportation. — 
In  the  case  of  the  State  Freight  Tax  the  court  held  *^ 
that  a  state  cojild  not  tax  the  act  of  transporting 
or  carrying  interstate  goods  into  or  through  the 
state,  for  example  so  much  per  ton.  Such  a  tax  would 
easily  be  shifted  to  the  shipper  in  the  form  of  in- 
creased rates  and  hence  the  tax  was  on  the  goods 
for  the  privilege  of  coming  in,  going. out,  or  going 
through  the  state.  It  was  a  regulation  of  interstate 
carriage,  said  the  court;  this  is  a  national  phase,  and 
the  state  has  no  power  over  it.  The  statute  was 
invalid,  even  though  by  its  terms  it  did  not  discrim- 
inate between  the  carriage  of  goods  from  and  to 
other  states  and  carriage  solely  between  points 
in  the  state.  "Nor  is  a  rule  prescribed  for  carriage 
of  goods  through,  out  of,  or  into  a  state  any  the  less  a 
regulation  of  transportation  because  the  same  rule 
may  be  applied  to  carriage  which  is  wholly  internal. ' ' 

/ 

30  Crenshaw  v.  Arkansas,  227  TJ.  S.  389,  Leading  Illustbative  O&ses. 
31 15  Wall.  232  (U.  S.).    See  subject.  Taxation. 
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15.  Same  subject — Rate  regulation. — ^The  regu- 
lation of  the  rates  to  be  ebarged  for  carriage  of 
goods  and  passengers  is  one  of  the  most  direct  modes 
of  regulating  transportation.  And  it  was  held,**  be- 
fore Congress  had  passed  any  act  to  regulate  inter- 
state rates,  that  a  state  could  not  pass  such  a  statute, 
even  for  that  portion  of  an  interstate  journey  that 
lay  within  or  through  the  state.  It  was  argued  that 
a  passenger  getting  on  an  interstate  train  at  some 
point  in  Illinois  bound  for  some  point  in  Indiana  was 
subject  to  the  law  of  Illinois  until  he  crossed  the 
state  line,  and  that  the  railroad  company  while  oper- 
ating in  Illinois  was  so  subject;  and  it  is  in  most 
respects;  but  so  far  as  the  transportation  of  persons 
or  goods  out  of,  into  and  through  the  state  is  con- 
cerned, persons  or  companies  in  Illinois  engaged  in 
such  transportation  are,  in  the  main,  subject  to  the 
laws  of  Congress  and  not  to  those  of  the  state.  Hence 
by  statute  Illinois  could  not  fix  the  rate  to  be  charged 
an  interstate  passenger,  even  from  a  point  in  the 
state  up  to  the  state  line,  for  that  is  a  portion  of  the 
interstate  journey.  The  result  is  that  a  state  can 
regulate  rates  of  carriage  of  passengers  and  freight 
only  when  the  goods  or  passengers  are  bound  both 
from  and  to  points  wholly  within  the  state,  and  do 
not  have  to  pass  the  boundary  line  to  reach  their 
destination.  Shortly  after  the  'decision  just  referred 
to,  Congress  passed  the  Interstate  Commerce  Act, 
creating  the  Interstate  Commerce  Commission,  with 
power  to  supervise  interstate  rates. 

82  Wabash,  etc.,  Ey.  Co.  v.  niinois,  118  U.  S.  557.     See  Covington,  etc.. 
Bridge  Co.  v.  Kentudsy,  154  XT.  S.  204,  Leading  iLLusTaATivE  Cases. 
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SAME  SUBJECT:   POWER  OF  THE  STATES. 

16.  State  regulation  of  interstate  commerce. — It 
will  be  noted  that  it  is  stated  above  that  a  state  may 
regulate  a  local  phase  of  interstatejjommerce,  so  long 
as  Congress  does  not  do  so  in  a  manner  with  which 
the  state  law  would  conflict.  Subject  to  that  condi- 
tion a  state  may  directly  and  completely  regulate  a 
local  phase  of  commerce.  On  the  other  hand,  it  is 
not  stated  above  that  as  to  national  phases  of  com- 
merce the  states  have  no  concurrent  power  what- 
ever; on  the  contrary  it  is  only  said  that  they  carmot 
regulate  siich  a  phase  hy  imposing  burdensome  -re- 
strictions. Burdensome  restrictions  cannot  be  im- 
posed by  a  state  upon  such  a  national  phase  of 
commerce  even  though  that  phase  is  entirely  unregu- 
lated by  Congress. 

That  a  state  has  some  power  to  regulate  even 
national  phases  of  commerce  is  perfectly  apparent. 
When  it  is  said  that  a  particular  phase  of  that  sort 
is  unregulated  by  Congress  it  does  not  mean' that 
it  is  not  regulated  at  all. 

The  language  of  some,  of  the  earlier  cases  was  too 
broad.  The  Supreme  Court  sometimes  ruled  that  the 
silence  or  inaction  of  Congress  as  to  a  national  phase 
of  commerce  "is  equivalent  to  a  declaration  that 
[that  phase  of]  interstate  commerce  shall  be  free  and 
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untrainmeled, " ^*  or  "that  it  should  be  absolutely 
free."^^ 

17.  Same  subject — ^Rate  regulation. — ^Now  Con- 
gress legislated  very  little,  prior  to  1887,  on  inter- 
state conunerce.  Before  the  Interstate  Commerce 
Act  of  that  year  there  was,  for  example,  no  national 
law  regulating  or  supervising  the  fixing  of  rates  to 
be  charged  by  railways  for  the  carriage  of  goods. 
Could  a  carrier  charge  whatever  rate  he  pleased  on 
an  interstate  shipment?  Was  he  entirely  unregu- 
lated as  to  charges  for  interstate  transportation? 
There  was  certainly  no  national  statute  and  there 
was  no  national  common  or  unwritten  law  on  the 
subject.  WhUe  it  is  an  open  question  whether  the 
United  States  does  not- have  some  unwritten  public 
law,  it  is  conceded  that  there  is  no  unwritteli  private 
law  of  the  United  States,  that  is,  law  regulating  the 
relations  of  individuals  and  private  companies  to 
each  other,  and  although  railroads  are  public-service 
companies  the  law  governing  them  is  a  branch  of 
private  law,  they  are  private  companies  treated 
merely  for  some  purposes  as  if  they  were  public 
servants.  It  has  even  been  held  that  there  is  no 
common  law  of  crimes  against  the  United  States, 
and  no  inhabitant  of  a  state  can  be  convicted  of  a 
crime  against  the  United  States  unless  a  statute  of 
the  United  States  has  made  the  act  charged  a  crime. 

While  therefore  there  was  no  national  law,  written 
or  unwritten,  controlling  the  rates  which  a  carrier 

33  WdtoB  ▼.  Missouri,  91  U.  S.  275,  282 ;  Hall  t.  De  Cuir,  95  U.  S.  485. 
590. 

34  Brennan  T.  Titusville,  153  U.  a  289,  302. 
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might  charge  for  interstate  carriage,  such  carriers 
were  subject  to  the  common  law  of  the  various- states. 
State  law  controlled  or  regulated  them. 

It  has  been  a  rule  of  the  common  law  of  each  of 
our  states  from  the  earliest  times  that  public  carriers, 
including  railways,  of  goods  and  passengers  can 
charge  only  a  reasonable  rate.  This  rule  of  law ,  of 
a  state  regulated  this  national  phase  of  commerce.^*^ 

It  is  to  be  noted,  however,  that  the  rule  prescribed 
merely  a  reasonable  rate,  the  reasonableness  to  be 
determined  by  the  facts  in  each  case.  It  was  not  a 
burdensome  regvdation,  therefore;  and  since  the 
same  rule  existed  in  all  the  states  the  railroads  were 
not  embarrassed  by  having  to  conform  to  different 
regulations  in  different  parts  of  its  line. 

When  the  states  attempted  to  abandon  this  com- 
mon law  regulation  and  resorted  to  fixing  exact  rates 
by  statute  or  to  establishing  commissions  to  fix  or 
supervise  the  fixing  of  rates,  the  Supreme  Court 
held  ^®  that  as  to  interstate  commerce  these  new  laws 
were  invalid,  because  they  imduly  bin"dened  inter- 
state commerce.  The  burden  consisted  in  the  lack 
of  uniformity  necessarily  resulting  from  these  new 
laws.  However  reasonable  the  new  regulation  of 
each  state  might  be  considered  in  itself,  it  was  ap- 
parent that  the  rates  prescribed  by  one  state  might 
differ  from  those  prescribed  in  another,  and  a 
through  carrier's  business  would  be  very  much 
embarrassed. 

The  reason  is  not  because  the  former  laws  were 

»5  Western  Union  Telegraph  Co.  v.  Call  Pub.  Co.,  181  TJ.  S.  92. 
as  Wabash,  etc.,  By.  Co.  v.  niinois,  118  U.  S.  557. 
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unwritten  or  common  law  and  the  new  were  stat- 
utes, but  because  the  former  were  not  and  the  latter 
were  unduly  burdensome. 

18.  No  distinction  between  state  common  law  and 
statutes. — ^It  was  at  one  time  thought  that  the  Su- 
preme Court  was  distinguishing  between  the  common 
and  statute  law  of  a  state.  In  Hall  v.  De  Cuir,^''  Chief 
Justice  Waite  said:  "This  power  of  regulation  [by 
Congress]  may  be  exercised  without  legislation  as 
well  as  with  it.  By  refraining  from  action,  Congress, 
in  effect,  adopts  as  its  own  regulations  those  which 
the  common  law  or  the  civil  law,  where  that  prevails 
[as  in  Louisiana],  has  provided  for  the  government 
of  such  business."  This  view  has  been  exploded.  If 
a  state  law,  whether  written  or  unwritten,  unduly 
burdens  interstate  commerce  in  one  of  its  national 
phases  it  is  invalid;  if  not,  it  is  valid,  unless  it  con- 
flicts with  a  statute  of  Congress. 

In  one  case  it  was  contended  that  a  law  of  Arkan- 
sas, which  the  court  held  was  an  undue  burden  on 
interstate  commerce,  was  valid  because,  though 
found  in  an  Arkansas  statute,  the  Supreme  Court  of 
Arkansas  had  held  that  this  had  always  been  the 
rule  of  the  common  law  of  Arkansas,  and  the  statute 
was  merely  declaratory  of  the  common  law  rule. 
The  Supreme  Court  of  the  United  States  held  that 
the  Arkansas  law  was  invalid,  nevertheless.^* 

In  another  case,  in  answer  to  the  argument  that  a 
regulation  by  state  common  law  would  be  vaKd  even 
though  burdensome  to  interstate  commerce,  the  Su- 

S7  95  IT.  S.  485,  490. 

88  St.  Louis  S.  W.  By.  v.  Arkansas,  217  TJ.  S.  136. 

226 


POWER  OF  THE  STATES  23 

preme  Court  said:  "We  cannot  concede  such  effect 
to  the  common  law  and  deny  it  to  a  statute.  Both 
are  rifles  of  conduct  proceeding  from  the  supreme 
power  of  the  state.  That  one  is  unwritten  and  the 
other  written  can  make  no  difference  in  their  validity 
or  effect.  The  common  law  did  not  become  a  part 
of  the  laws  of  the  states  of  its  own  vigor.  It  has  been 
adopted  by  constitutional  provision,  by  statute  or 
decision,  and,  we  may  say  in  passing,  is  not  the  same 
in  all  particulars  in  all  the  states.  But  however 
adopted,  it  expresses  the  policy  of  the  state  for  the 
time  being  only  and  is  subject  to  change  by  the  power 
that  adopted  it.  How  then  can  it  have  an  efficacy 
that  the  statute  changing  it  does  not  possess?"^" 

Ordinarily,  however,  a  rule  of  state  common  law 
regulating  national  phases  of  interstate  commerce, 
as  many  of  them  do,  would  be  held  not  to  do  so  bur- 
densomely,  because  for  more  than  a  century  these 
are  the  rules  to  which  commerce  has  adjusted  itself. 

19.  A  comnion  law  regulation  held  valid. — An  ex- 
ample of  a  state  unwritten  law  that  was  held  valid 
is  found  in  Chiles  v.  Chesapeake  &  Ohio  Railway .*" 
A  colored  passenger  riding  on  a  through  ticket  from 
Washington,  D.  C,  to  Lexington,  Ky.,  was  required 
by  the  railway  company,  when  he  changed  trains  at 
Ashland,  Ky.,  to  go  into  a  car  set  apart  exclusively 
for  colored  people.  The  colored  man  complained 
that  his  rights  as  an  interstate  passenger  had  been 
violated.  There  was  a  statute  of  Kentucky  requiring 
all  railroads  to  provide  separate  accommodations  for 

39  Western  TJnion  Tel.  Co.  v.  Milling  Co.,  218  V.  S.  406,  416,  417. 
«)  2ia  U.  S.  71. 
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white  and  colored  passengers,  but  the  railroad  com- 
pany contended  that  it  had  not  acted  under  this 
statute  but  had  adopted  the  regulation  under  its 
common  law  right  to  make  reasonable  regulations 
for  thfe  conduct  of  its  business.  The  Supreme  Court 
of  the  United  States  took  this  view,  declined  to  pass 
upon  the  validity  of  the  state  statute  and  held  that 
the  common  law  rule  allowing  railroads  to  make  rea- 
sonable regulations  was  not  a  burdensome  regulation 
of  interstate  commerce.  The  court  held  further  that 
the  regulation  in  question  was  a  reasonable  one  for 
the  company  to  make. 

It  may  be  said  that  this  particular  rule  of  the 
common  law  makes  for  freedom  of  commerce  in  that 
it  permits  the  persons  or  companies  carrying  it  on 
a  certain  freedom  in  the  conduct  of  their  business, 
but  the  rule  has  two  sides,  for  it  prohibits  regula- 
tions that  are  unreasonable. 

20.  Statute  requiring  separate  accommodation  of 
races. — ^Whether  a  state  statute  like  that  of  Ken- 
tucky would  be  valid  is  a  question  upon  which  the 
Supreme  Com"t  has  never  passed.  If  a  statute  merely 
authorized  a  railway  company  to  make  such  a  regu- 
lation, leaving  the  company  free  to  do  so,  it  would 
be  valid,  for  it  would  be  the  same  as  the  common 
law  rule,  which  we  have  just  seen  was  held  not  unduly 
burdensome,  and  enacting  it  into  a  statute  would 
make  no  difference.  The  Kentucky  statute  not 
merely  authorized,  but  required  the  company  to  make 
such  a  regulation.  Suppose  a  company  should  refuse, 
that  would  raise  the  question  of  the  validity  of  the 
statute.    It  is  clear  that  without  overruling  the  case 
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just  discussed,  the  Supreme  Court  might  hold  such  a 
mandatory  statute  unduly  hurdensome. 

In  Hall  V.  De  Cuir*^  the  Supreme  Court  held  that 
a  statute  of  Louisiana  requiring  interstate  carriers 
to  permit  negroes  and  whites  to  intermingle  freely 
among  each  other  in  all  parts  of  their  trains  or  boats 
was  invalid.  It  seems  difficult  to  hold  that  a  state 
law  requiring  intermingling  is  invalid  and  to  hold 
that  a  state  law  requiring  separation  would  be  valid, 
for  the  mischief  is  the  same  in  both  cases,  viz.,  the 
carrier's  right  to  regulate  the  matter  is  taken  away. 

21.  Statutes  held  burdensome  and  unburdensome. 
— ^Examples  of  state  laws  held  invalid  because  un- 
duly burdeniiig  a  national  phase  of  interstate  com- 
merce have  already  been  given.  The  distinctions 
may  be  further  illustrated.  A  state  law  requiring 
locomotive  engineers  to  qualify  by  examination  in- 
cluding a  test  for  color  blindness  is  valid  though 
including  engineers  on  interstate  trains.*^  A  state 
law  regulating  the  heating  of  passenger  cars  and  re- 
quiring guard  posts  on  bridges  is  valid.**  So'  a  state 
law  was  held  valid  which  required  every  road  in  the 
state  to  stop  three  of  its  passenger  trains  each  way 
daily  at  every  to"v\m  of  over  three  thousand  inhabi- 
tants.** A  municipal  ordinance  restricting  the  speed 
of  trains  within  the  city  to  six  miles  an  hour  is  valid 
even  as  to  interstate  trains.*^ 

On  the  other  hand  it  has  been  held  that  a  state  can 

41  95  TJ.  S.  485. 

*2  Smith  V.  Alabama,  124  U.  S.  465. 

43  N.  Y.,  N.  H.  &  H.  R.  K.  Co.  v.  New  York,  165  U.  S.  628. 

44  Lake  Shore  E,  R.  Co.  v.  Ohio,  173  IT.  S.  285. 

45  Erb  V.  Moraach,  177  U.  S.  584. 
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not  require  interstate  passenger  trains  to  stop  at 
every  county  seat  when  adequate  train  service  has 
already  been  provided  for  local  traffic.*®  So  in  hold- 
ing that  a  state  might  prescribe  the  rules  which  in- 
terstate trains  should  observe  in  approaching  dan- 
gerous-crossings, the  Supreme  Court  added:  "On 
the  other  hand,  highway  crossings  may  be  so  numer- 
ous and  so  near  together  that  to  require  interstate 
trains  to  slacken  speed  indiscriminately  at  all  such 
crossings  would  be  practically  destructive  of  the 
successful  operation  of  such  passenger  trains.  Stat- 
utes which  require  the  speed  of  such  trains  to  be 
checked  at  all  crossings  so  situated  might  *  *  * 
be  *  *  *  a  direct  burden  upon  interstate  com- 
merce, and  therefore  beyond  the  power  of  the  state 
to  enact."" 

22.  State  and  interstate  phases  of  a  business. — 
A  man  sets  up  a  furniture  factory  and  the  bulk  of 
his  sales  is  outside  the  state,  or,  let  it  be  assumed, 
that  he  intends  to  sell  no  fiu-niture  in  the  state.  As 
to  his  manufacturing  furniture  he  is  subject  to  state 
control  only.  As  to  lighting  and  ventilation  of  his 
buUding  and  other  sanitary  rules  the  state  alone  may 
prescribe;  as  to  safety  appliances  in  his  mill,  as  to 
rules  of  liability  to  his  employees  for  injuries  re- 
ceived in  the  mill,  the  state  alone  may  prescribe. 
In  the  manufacturing  he  is  engaged  solely  in  intra- 
state business,  so  in  buying  timber  within  the  state, 
and  shipping  it  to  his  mill.  So,  when  the  furniture 
is  finished,  packed  for  shipment  and  stored  in  his 

46  C,  C,  0.  &  St.  L.  E.  E.  Co.  V.  niinois,  177  IT.  S.  514. 
*'  Southern  Ey.  Co.  v.  King,  217  V.  S.  524,  533,  534. 
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warehouse.  But  when  he  turns  it  over  to  a  carrier 
for  shipment  outside  of  the  state  the  furniture  be- 
comes articles  of  interstate  commerce.  Also,  as  noted 
above,  while  corresponding  with  prospective  buyers 
in  other  states  he  is  engaged  in  interstate  commerce 
and  so  are  his  salesmen  while  soliciting  orders  in 
other  states. 

A  manufacturer  may  be  indirectly  controlled  in 
his  manufacturing  by  acts  of  Congress,  however. 
Congress  may  say  that  you  may  not  ship  your  goods 
to  other  states  unless  you  label  them  thus  and  so, 
or  pack  them  in  a  specified  manner,  or  make  them 
sanitary,  or  in  accordance  with  the  Pure  Eood  Law. 

Congress  can  go  no  further,  however,  than  to  pre- 
scribe regulations  for  interstate  or  foreign  shipment. 
For  example,  if  the  state  has  no  pure  food  statute  a 
manufacturer  may  adulterate  as  much  as  he  pleases 
as  to  such  of  his  products  as  he  sells  within  the 
state.  Congress  cannot  say  you  shall  not  manufac- 
ture in  any  state  any  food  alleged  to  be  injurious;  it 
can  only  say  you  shall  not  ship  to  other  states  such  a 
product. 

That  is  a  good  illustration  of  the  dual  system  of 
Our  American  government,  that  is,  the  division  of 
powers  between  the  state  and  national  governments 
according  to  subjects,  both  operating  over  the  same 
persons  and  territory.  A  man  engaged  in  a  single 
business  is  subject  to  regulations  by  the  state  gov- 
ernment in  some  aspects  of  the  business  and  by  the 
national  government  in  other  aspects  of  the  same 
business. 
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CHAPTER  IV. 
WHEN  INTERSTATE  CHARACTER  BEGINS  AND  ENDS. 

23.  Commerce  clause  as  a  restriction  on  states' 
power  over  property. — ^Articles  of  property  within 
a  state  are  in  general  wholly  subject  to  the  laws  of 
the  state.  They  may  be  taxed,  their  sale  may  be  pro- 
hibited or  regulated,  and  in  some  cases  the  mere 
possession  of  them,  for  example,  of  toy  powder-pis- 
tols, may  be  prohibited,  or  the  consumption,  for  ex- 
ample, of  alcohol  as  a  beverage  may  be  prohibited, 
such  legislation  always  being  subject  to  constitu- 
tional limitations  like  the  "due  process  of  law" 
and  "equal  protection  of  the  laws"  clj^uses.  These 
limitations  are  discussed  elsewhere  in  this  work. 

In  addition  to  these  there  is  the  important  limita- 
tion that  the  ordinary  powers  of  a  state  over  arti- 
cles of  property  within  its  boundaries  are  very  re- 
stricted as  to  articles  of  interstate  commerce.  This 
is  presenting  the  subject  of  this  article  in  a  dif- 
ferent light.  Such  limitation  of  the  state's  power 
results  from  the  grant  to  Congress  of  power  over 
interstate  commerce.  When  an  article  has  been  pro- 
duced within  a  state  it  becomes  a  part  of  that  great 
mass  of  property  over  which  the  state  has  general 
jurisdiction.  When  it  becomes  an  article  of  inter- 
state commerce,  it  becomes  subject  either  to  the 
sole  or  superior  power  of  Congress.    The  point  of 
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time  when  this  change  takes  place  has  often  be6n 
discussed  with  reference  to  the  state's  power  to  tax. 

24.  Coe  V.  Errol.** — ^In  this  leading  case  it  was 
held  that  an  article  passed  out  of  the  ordinary  mass 
of  taxable  property,  in  the  state  and  became  an 
article  of  interstate  commerce  when  its  transporta- 
tion to  another  state  began  or  it  had  been  turned  over 
to  a  carrier  for  such  transportation.  In  all  the  pre- 
liminary movements  of  production,  collection  and 
assembling  for  transportation  or  for  delivery  to  the 
carrier  who  starts  it  on  its  interstate  journey,  it 
remains  a  part  of  the  ordinary  mass  of  state  prop- 
erty and  is  subject  tc^  ordinary  or  usual  taxation. 
From  the  moment  it  starts  on  its  final  journey  to  a 
point  out  of  the  state,  or  is  turned  over  to  a  carrier 
for  that  purpose,  it  ceases  to  be  subject  to  state 
taxation  and  remains  exempt  during  its  transporta- 
tion out  of  the  state,  and  while  passing  into  or 
through  another  state.  The  court  also  said  that  even 
during  the  preliminary  or  preparatory  stages  it  could 
not  be  subjected  to  a  discriminatory  tax  on  accoxmt 
of  its  being  destined  to  shipment  out  of  the  state. 
This  last  remark  from  Coe  v.  Errol  is  clearly  sound 
and  is  but  a  corollary  of  the  following  proposition. 

25.  State  exclusiveness  forbidden. — ^No  state  has 
a  right  to  prohibit  the  sale  or  shipment  of  its  prod- 
ucts to  other  states.  Oklahoma  undertook  by  statute 
to  prevent  the  piping  of  natural  gas  out  of  the  state. 
She  claimed  that  this  statute  was  enacted  to  conserve 
her  natural  resources.  The  United  States  Supreme 
Court  pointed  out  that  the  object  of  the  statute  was 

*8]i6  V.  S.  517,  Leading  Illusteatite  Cases. 
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not  to  prevent  waste,  and  politely  indicated  the' 
selfish  nature  of  the  measure.  Justice  McKenna 
made  use  of  the  following  illuminating  words: 

"Gas,  when  reduced  to  possession,  is  a  commodity; 
it  belongs  to  the  owner  of  the  land,  and,  when  re- 
duced to  possession,  is  his  individual  property  sub- 
ject to  sale  by  him,  and  may  be  a  subject  of  intra- 
state commerce  and  interstate  commerce.  The  stat- 
ute of  Oklahoma  recognizes  it  to  be  a  subject  of 
intrastate  commerce,  but  seeks  to  prohibit  it  from 
being  the  subject  of  interstate  commerce,  and  this 
is  the  purpose  of  its  conservation.  In  other  words, 
the  purpose  of  its  conservation  is  in  a  sense  com- 
mercial— the  business  welfare  of  the  state,  as  coal 
might  be,  or  timber.  Both  of  those  products  may 
be  limited  in  amount,  and  the  same  consideration  of 
the  public  welfare  which,  would  confine  gas  to  the 
use  of  the  inhabitants  of  a  state  would  confine  them 
to  the  inhabitants  of  a  state.  If  the  states  have  such  < 
power  a  singular  situation  might  result.  Pennsyl- 
vania might  keep  its  coal,  the  Northwest  its  timber, 
the  mining  states  their  minerals.  And  why  may  not 
the  products  of  the  field  be  brought  within  the  prin- 
ciple? *  *  *  To  -^iiat  consequences  does  such 
power  tend?  If  one  state  has  it,  all  states  have  it; 
embargo  may  be  retaliated  by  embargo,  and  com- 
merce will  be  halted  at  state  lines.  And  yet  we  have 
said  that  *in  matters  of  foreign  and  interstate  com- 
merce there  are  no  state  lines.'  In  such  commerce, 
instead  of  the  states,  a  new  power  appears  and  a  new 
welfare,  a  welfare  that  transcends  that  of  any  state. 
But  rather  let  us  say  it  is  constituted  of  the  welfare , 
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of  all  of  the  states,  and  that  of  each  state  is  made  the 
greater  by  a  division  of  its  resources,  natural  and 
created,  with  eyery  other  state,  and  those  of  every 
other  state  with  it.  This  was  the  purpose  as  it  was 
the  result  of  the  interstate  commerce  clause  of  the 
Constitution  of  the  United  States."*' 

26.  Loss  of  interstate  commerce  character — Or- 
dinary taxation. — ^Articles  in  course  of  interstate 
transportation  may  not  be  taxed  at  all  by  a  state 
through  which  they  are  passing,  or  in  which  they 
have  temporarily  come  to  rest  in  the  course  of  a 
through  transportation  to  another  state.  That  is, 
such  goods  cannot  be  assessed  as  a  part  of  the  prop- 
erty of  their  owner  in  that  state. 

Once  the  interstate  transportation  has  begun,  the 
property  is  an  "article"  of  interstate  commerce  until 
it  comes  to  rest  at  its  final  destination.  Where  coal 
was  taken  in  flat-boats  from  Pennsylvania  to  New 
Orleans  to  be  sold  there  it  was  held  that  upon  its 
arrival,  while  lying  in  the  river  in  the  flat-boats 
in  which  it  had  been  carried,  it  was  subject  to  ordi- 
nary property  taxation.  It  had  reached  its  final  des- 
tination.^" And  this  was  true  even  though  it  was 
expected  that  the  buyer  would  load  it  from  the  flat- 
boats  into  ships  for  exportation.  If  the  owner  had 
originally  started  the  coal  for  a  foreign  port  by 
way  of  New  Orleans  and  it  had  been  lying  there 
merely  awaiting  its  loading  on  another  vessel,  the 
case  would  have  been  different.  Thus  in  Coe  v, 
ErroP^  it  was  said,  that  logs  started  floating  down 

4?  West  V.  Kansas  Nat.  Gas  Co.,  221  tJ.  S.  229,  255. 

50  Brown  v.  Houston,  114  U.  S.  622.    See  subject,  Taxation, 

01 116  TJ.  S.  517,  Leading  Illustrative  Cases. 
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a  river  to  another  state  should  be  considered  as  still 
in  course  of  interstate  transportation  while  lying 
over  on  account  of  low  water.  So  if  cattle  en  route 
are  taken  off  the  cars  to  be  fed  as  a  necessary  inci- 
dent to  the  continuance  of  their  interstate  Journey 
they  are  stUl  articles  of  interstate  commerce. 

On  the  other  hand,  if  property  is  brought  to  rest 
in  a  state  short  of  its  final  destination  for  some  pur- 
pose not  incidental  to  its  fiu-ther  transportation,  its 
journey  is  broken  and  it  is  taxable  there.  So  it  has 
been  held  as  to  oil  shipped  into  a  state  and  tempora- 
rily stored  in  tanks  to  facilitate  its  distribution  to 
points  in  other  states,®^  and  as  to  grain  and  coal  tem- 
porarily stored  in  a  state  for  some  business  piurpose 
or  advantage  of  the  owner,  not  purely  incidental  to 
its  further  transportation.®^ 

27.  State  or  interstate  rates  applicable. — ^Nice 
questions  £ls  to  whether  a  journey  or  transportation 
has  been  broken  have  arisen  in  determining  whether 
an  intrastate  rate  or  charge  for  carriage  is  applicable 
to  one  portion  of  the  journey  and  an  interstate  rate 
to  the  other  portion,  or  whether  the  interstate  rate 
is  applicable  throughout. 

The  Hardin  Orain  Company  of  Kansas  City,  Mis- 
souri, entered  into  a  contract  to  sell  and  deliver  to 
Saylor  &  Burnett  at  Goldthwaite,  Texas,  a  carload  of 
com.  The  grain  company  in  order  to  fulfill  this  con- 
tract bought,  through  another  firm,  a  carload  of  com 
to  be  shipped  from  Kansas  City,  Missouri.    From 


52  General  Oil  Co.  v.  Oram,  209  TT.  S.  211. 

53  Bacon  v.  Illinois,  227  IT.  S.  504;  Susquehanna  Coal  Co.  t.  South  Amboy, 
228  U.  S.  665. 
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that  place  the  corn  was  billed  to  Texarkana,  Texas, 
to  be  delivered  there  to  the  grain  company.  The 
grain  company  had  figured  out  the  rates  and  knew 
that  they  could  save  about  1%  cents  a  bushel  on  the 
freight,  if  it  were  delivered  to  them  at  Texarkana 
and  sent  on  by  them  to  Ooldthwaite  at  the  state  rate, 
instead  of  being  sent  through  from  Kansas  Oity  to 
Goldthwaite,  on  the  interstate  rate. 

The  corn  was  carried  from  Kansas  City  to  Texar- 
kana by  the  X  railroad  and  its  connections.  When 
it  reached  Texarkana  an  agent  of  the  grain  company 
directed  the  X  railroad  to  deliver  it  to  the  Z  railroad, 
by  which  and  its  connections  it  was  carried  on  to 
Goldthwaite.  The  X  railroad  merely  transferred  the 
car  to  the  Z  company's  tracks;  the  original  seals  on 
the  car  were  not  broken. 

The  Supreme  Court  held,®*  under  these  circum- 
stances, that  while,  of  course,  the  shipment  from 
Kansas  City  to  Texarkana  was  an  interstate  ship- 
ment, the  shipment  from  Texarkana  to  Goldthwaite 
was  an  intrastate  shipment  subject  to  the  Texas  state 
rate.  The  contract  with  the  X  railroad  called  only  for 
delivery  in  Texarkana,  and  the  grain  company  had 
made  a  second  contract  with  the  Z  railroad  to  carry 
the  com  on  from  there,  and  it  was  immaterial  that 
they  had  intended  to  do  this  from  the  start.  It  was 
not  a  case  of  through  shipment  from  Kansas  City  to 
Goldthwaite.  It  is  to  be  noted  that  while  the  grain 
company  had  intended  to  ship  this  very  carload  of 
corn  on  to  Saylor  &  Burnett  at  Goldthwaite,  they 
were  not  bound  by  their  contract  with  the  latter  to 

54  Gulf,  Colorado  &  Santa  Fe  Ey.  Co.  v.  Texas,  204  U.  S.  403. 


34  LAW  OF  INTERSTATE  COMMERCE 

do  SO,  but  migHt  have  substituted  any  other  carload,' 
one  made  up  in  Texarkana,  for  example.    The  court 
said: 

"When  the  Hardin  company  accepted  the  com  at 
Texarkana  the  transportation  contracted  for  ended. 
The  carrier  was  under  no  obligations  to  carry  fur- 
ther. It  transferred  the  com,  in  obedience  to  the  de- 
mands of  the  owner,  to  the  Texas  and  Pacific  Eailway 
Company,  to  be  delivered  by  it,  under  its  contract 
with  such  owner.  Whatever  obligations  may  rest 
upon  the  carrier  at  the  terminus  of  its  transportation 
to  deliver  to  some  further  carrier,  in  obedience  to 
the  instructions  of  the  owner,  it  is  acting  not  as  a 
carrier,  but  simply  as  a  forwarder.  No  new  arrange- 
ment having  been  made  [at  that  time]  for  trans- 
portation, the  corn  was  delivered  to  the  Hardin  com- 
pany at  Texarkana  [that  is,  delivered  to  a  person, 
the  Z  railway,  designated  by  the  grain  company]. 
Whatever  may  have  been  the  thought  or  purpose  of 
the  Hardin  company  in  respect  to  the  further  dis- 
position of  the  com  was  a  matter  immaterial  so  far 
as  the  completed  transportation  was  concerned." 

28.  Same  subject — ^Rule  stated. — ^In  a  later  case 
the  facts  were  that  a  shipper  delivered  three  carloads 
of  tank  staves  to  a  railroad,  at  LeesvUle,  Louisiana, 
to  be  transported  to  B  or  his  order  in  New  Orleans. 
The  rate  established  by  the  State  Railroad  Commis- 
sion was  ten  cents  per  himdred  pounds;  while  the 
rate  filed  with  the  Interstate  Commerce  Commission 
was  fifteen  cents  per  hundred.  Notice  of  the  arrival 
of  the  staves  in  New  Orleans  was  given  to  B,  who 
directed  the  railroad  to  deKver  to  a  steamship  com- 
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pany  by  which  they  were  exported  to  Hamburg,  Ger- 
many. The  railroad  charged  at  the  fifteen  cent  rate 
and  the  shipper  complained.  The  goods  were  not 
billed  through  to  Hamburg,  the  bill  of  lading  being 
a  local  one,  to  New  Orleans  only. 

It  was  argued  that  the  service  rendered  by  the 
railroad  was  wholly  within  the  State  of  Louisiana 
and  had  no  contractual  or  necessary  relation  to  for- 
eign transportation.  Bringing  the  staves  to  New 
Orleans,  it  was  argued,  was  merely  preliminary  to 
their  ocean  carriage,  and  independently  contracted 
for. 

The  court  said:  "It  is  the  essential  character  of 
the  commerce,  not  the  accident  of  local  or  through 
bills  of  lading,  which  determines  federal  or  state 
control  over  it.  And  it  takes  character  as  interstate 
or  foreign  commerce  when  it  is  actually  started  in 
the  course  of  transportation  to  another  state  or  to  a 
foreign  country.  *  *  *  The  staves  *  *  *  were 
intended  by  the  shippers  to  be  e?cported  to  foreign 
countries,  and  there  was  no  interruption  of  their 
transportation  to  their  destination  except  what  was 
necessary  for  transshipment  at  New  Orleans.  "°^ 

The  line  of  distinction  between  this  case  and  that 
of  the  Hardin  Grain  Company  is  a  difficult  one  to 
draw.  The  Supreme  Court  seems  to  be  feeling  its 
way,  and  in  several  recent  cases  has  stated  the  rule 
just  quoted  that  the  essential  character  of  the  com- 
merce is  the  test. 

29.  Loss  of  interstate  character — ^Prohibition  of 
'sales. — ^Even  though  an  article  shipped  in  interstate 

05  Louisiana  B.  E.  Comm.  t.  Tex.  &  Pac.  Ey.,  229  V.  S.  336. 
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commerce  has  reached  its  final  destination  in  a  state, 
it  has  not  fallen  as  yet  wholly  within  the  power  of 
the  state.  So  long^  as  it  remains  in  the  original  pack- 
age in  the  hands  of  the  consignee  its  sale  cannot 
ordinarily  be  prohibited,  even  though  the  state  con- 
siders it  an  obnoxious  article,  and  although  the  state 
has  a  right  under  its  police  power  to  prohibit  the 
production  of  like  articles  in  the  state  or  to  prohibit 
the  sale  of  like  articles  produced  in  the  state.  Until 
it  is  sold  by  the  consignee  to  another  person  in  the 
original  package  or  until,  while  still  in  the  hands 
of  the  consignee,  the  original  package  is  broken 
up,  it  remains  an  article  of  interstate  commerce. 
This  assures  at'least  one  sale  within  the  state,  free 
from  state  control.  This  is  an  application  of  the 
so-called  "original  package"  doctrine. 

After  such  sale  or  after  the  package  is  broken  up 
by  the  consignee,  the  article  becomes  incorporated 
in  the  mass  of  property  subject  to  the  police  power 
of  the  state  in  like  manner  as  is  property  of  home 
production.  Even  in  the  original  package  in  the 
hands  of  the  consignee,  as  has  been  seen,  it  is  subject 
to  ordinary  taxation,  provided  it  is  taxed  in  like  man- 
ner and  to  the  same  extent  as  are  like  intrastate  arti- 
cles.°®  Thus  a  license  tax  may  be  charged  for  the 
privilege  of  selling  it,  if  the  same  license  is  required 
for  the  sale  of  like  intrastate  articles.®^  But  the  sale 
cannot  be  prohibited,  nor  discriminatingly  taxed. 
Nor,  as  has  been  shown,  if  the  goods  are  outside  the 

state  can  the  selling  or  soliciting  of  sales  be  taxed 

• 

5«  Brown  v.  Houston,  114  TJ.  S.  622. 

"  Woodruff  V.  Parham,  8  Wall.  123  (U.  S.). 
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at  all,  for  this  would  be  a  restriction  upon  the  right 
to  bring  or  send  them  in.^^ 

30.  Imported  goods — Original  package  doctrine. 
— ^In  regard  to  taxation  an  important  distinction  is 
to  be  noted  between  goods  imported  from  foreign 
countries  and  goods  brought  in, from  other  states  of 
the  Union.  The  former  alone  are  "imports"  within 
the  technical  meaning  of  Article  I,  §9  of  the  Con- 
stitution, which  says:  "No  state  shall,  without  the 
consent  of  the  Congress,  lay  any  imposts  or  duties  on 
imports."  It  was  under  this  clause  that  the  famous 
case  of  Brown  v,  Maryland®®  was  decided,  in  which 
the  "origiaal  package"  doctrine  was  first  laid  down. 
The  court,  in  1827,  Chief  Justice  Marshall  delivering 
the  opinion,  held  that  this  clause  not  only  prohibited 
a  state's  levying  a  duty  on  goods  imported  from  a 
foreign  country,  like  a  tariff  duty,  for  the  privilege 
of  coming  in,  but  that  the  clause  extended  the  immu- 
nity of  the  goods  from  all  state  taxation  so  long  as 
they  remained  in  the  original  package  in  the  hands 
o|  the  importer.  Of  what  avail  would  be  the  free- 
dom from  state  taxation  while  coming  in,- if  imme- 
diately after  entrance  a  tax  could  be  levied  bjy  the 
state?  It  has  been  said  that  it  would  have  been 
sufficient  to  hold  that  the  states  could  not  lay  any 
discriminating  tax  upon  them  on  account  of  their 
foreign  origia,  but  the  court  went  further,  holding 
that  so  long  as  they  were  in  the  hands  of  the  im- 
porter  in  the  original  package  the  state  could  lay 
no  tax  at  all  upon  them.    And  this  is  just,  for  much 

5s  Bobbins  v.  Shelby  Taxing  District,  120  TJ.  S.  489. 
39  12  Wheat.  419  (U.  S.). 
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of  the  ffoods  imported  passes  on  in  the  original  pack- 
age to  interior  states,  and  even  a  non-discriminating 
tax  laid  on  the  original  package  in  the  state  of  first 
importation  would  be  ultimately  borne  by  the  con- 
sumers in  the  interior.  In  effect  the  foreign  com- 
merce of  the  interior  states  would  be  taxable  by  the 
border  states  if  the  oth^r  ride  had  been  adopted. 

31.  The  doctrine  extended. — ^The  original  pack- 
age doctrine  thus  originating  as  a  test  to  determine 
when  an  imported  article  becomes  domestic  was  later 
applied  to  determine  when  an  interstate  article  be- 
comes an  intrastate  article,  so  far  as  the  states'  police 
power  is  concerned.  As  we  have  seen,  however,  the 
states  may  tax  interstate  articles,  provided  no  dis- 
crimination is  made  against  them  in  favor  of  intra- 
state articles.  This  distinction  for  purposes  of  taxa- 
tion between  imported  and  interstate  articles  was 
made  possible  by  holding  that  an  article  brought  into 
a  state  from  another  state  of  the  Union  is  not  an 
"import,"®"  in  spite  of  the  fact  that  in  some  of  the 
cases  such  articles  are  loosely  and  in  a  popular  sense 
called  imports.  See  for  example  the  opinion  in  Coe 
V.  Errol."^ 

32.  What  is  an  original  package. — The  question 
arose  in  May  v.  New  Orleans,®^  what  is  to  be  deemed 
the  original  package?  May  was  an  importer  of  dry 
goods  and  conducted  a  jobbing  business.  He  con- 
tended that  his  stock  of  goods  was  exempt  from  the 
ordinary  state  and  local  property  taxes  because  aU 
the  goods  pn  his  shelves  and  in  his  warehouse  were 

80  Woodruff  V.  Parham,  8  Wall.  123  (TI.  S.). 
«i  116  U.  8.  517,  Leading  Illusteativb  Casks. 
82  178  TJ.  S.  496. 
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in  the  * '  original  packages. ' '  In  some  instances  he  im- 
ported five  hundred  dozen  towels,  which  had  been 
put  up  by  the  foreign  manufacturer  in  packages  of 
ave  dozen  towels  each,  the  whole  lot  being  shipped 
in  one  large  wooden  case,  which  was  provided  by  . 
the  packer  who  prepared  them  for  shipment.  He 
3ontended  that  the  five  dozen  packages  were  the  orig- 
inal manufacturer's  packages.  These  he  never 
broke.  If  his  contention  had  been  sustained  his  en- 
tire stock  would  have  been  exempt.  The  court  held, 
tiowever,  that  the  "boxes,  cases  or  bales  in  which 
plaintiffs'  goods  were  shipped  were  the  original 
packages." 

33.  Same  subject— Austin  v.  Tennessee.®^ — The 
State  of  Tennessee  prohibited  the  sale  of  cigarettes. 
Of  course  this  act  could  not  apply  to  the  first  sale 
in  the  original  package  in  which  the  cigarettes  had 
been  shipped  to  the  seller  from  another  state.  The 
plaintiff  had  been  convicted  in  the  court  below  for 
selling  a  package  containing  only  ten  cigarettes. 
This  he  contended  was  the  original,  and  in  fact  it 
appeared  that  this  little  pasteboard  package  had 
never  been  included  or  wrapped  in  any  larger  pack- 
age, case  or  parcel  whatever.  Austin  had  purchased 
the  cigarettes  from  a  factory  in  North  Carolina, 
When  the  manufacturer  had  put  the  cigarettes  in 
the  small  boxes,  each  containing  ten  cigarettes,  he 
pUed  up  these  boxes  on  the  floor  of  his  warehouse, 
and  notified  an  express  company  to  come  and  get 
them.  An  express  agent  came  with  an  open  basket, 
furnished  by  the  express  company,  into  which  he 

«3  179  U.  S.  343. 
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put  the  little  boxes.  In  this  open  basket  they  were 
carried  by  express  to  Austin's  town  in  Tennessee. 
An  agent  of  the  express  company  there  brought  the 
basket  into  Austin's  store,  lifted  out  the  little  boxes, 
placed  them  on  a  counter  and  carried  the  basket 
away. 

What  is  the  "original"  package  when  there  is 
never  but  one  package?  The  court  solved  the  prob- 
lem by  saying:  "The  real  question  in  this  case  is 
whether  the  size  of  the  package  in  which  the  im- 
portation is  actually  made  is  to  govern;  or,  the  size 
of  the  package  in  which  bona  fide  transactions  are 
carried  on  between  the  manufacturer  and  the  whole- 
sale dealer  residing  in  different  states.  We  hold  to 
the  latter  view.  The  whole  theory  of  the  exemption 
of  the  original  package  from  the  operation  of  state 
laws  is  based  upon  the  idea  that  the  property  is 
imported  in  the  ordinary  form  in  which,  from  tinie 
to  time  immemorial,  foreign  goods  have  been  brought 
into  the  country.  These  have  gone  at  once  into  the 
hands  of  the  wholesale  dealers,  who  have  been  in 
the  habit  of  breaking  the  packages  and  distributing 
their  contents  among  the  several  retail  dealers  of 
the  state.  *  *  *  In  all  the  cases  which  have 
heretofore  arisen  in  this  court  the  packages  were  of 
such  size  as  to  exclude  the  idea  that  they  were  to 
go  directly  into  the  hands  of  the  consumer.  *  *  * 
Without  imdertaking  to  determine  what  is  the  proper 
size  of  an  original  package  in  each  case,  evidently 
the  doctrine  has  no  application  where  the  manufac- 
turer puts  up  the  package  with  the  express  intent  of 
evading  the  laws  of  another  state,  and  is  enabled  to 
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carry  out  his  purpose  by  the  facile  agency  of  an 
express  company  and  the  connivance  of  his 
consignee." 

Whatever  the  form  or  size  of  the  package  em- 
ployed, the  transaction  must  be  in  good  faith  and  the 
usual  methods  of  ^interstate  shipment  must  not  be 
departed  from  for  the  purpose  of  evading  the  police 
powers  of  the  states.** 

»*  Cook  V.  Marshall  Co.,  196  U.  S.  261.  ' 
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CHAPTER  V. 
STATE  POLICE  POWER  AND  INTERSTATE  COMMERCE. 

34.  State  police  power  limited. — The  attempt  is 
usually  made  to  sustain  state  regulations  of  inter- 
state commerce  by  showing  that  the  act  in  question 
was  passed  under  the  police  power  of  the  states. 
Sometimes  the  expression  "state  police  power"  is 
used  as  if  it  included  the  whole  power  of  the  state 
to  legislate  over  its  internal  affairs.  Usually,  how- 
ever, it  is  used  to  describe  only  a  portion  of  that 
power, — ^the  more  sacred  or  important  portion,  that 
to  pass  laws  for  the  protection  of  the  health,  safety 
and  morals  of  the  community.  Sometimes  the  pro- 
motion of  the  general  welfare  is  included  in  its  scope. 
Whatever  subjects  the  power  includes,  however,  it 
is  only  state  legislative  power,  and  the  object  of  the' 
Constitution  was  to  take  away  some  of  the  state 
legislative  power  and  confer  it  upon  the  central  gov- 
ernment. In  conferring  upon  Congress  the  power  to 
regulate  interstate  commerce  some  of  the  police 
power  formerly  belonging  to  the  states  was  taken 
away. 

"The  state  cannot,  under  cover  of  exerting  its 
police  powers,  undertake  what  amounts  essentially 
to  a  regulation  of  interstate  commerce,  or  impose  a 
direct  burden  on  that  commerce.  *  *  *  But  when 
the  local  police  regulation  has  real  relation  to  the 
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uitable  protection  of  the  people  of  the  state,  and 
s  reasonable  in  its  requirements,  it  is  not  invalid  be- 
:ause  it  may  incidentally  affect  interstate  commerce, 
)rovided  it  does  not  conflict  with  legislation 
inacted  by  Congress  pursuant  to  its  constitutional 
luthority."^^ 

This  topic  may  be  weU  illustrated  by  the  de- 
lisions  with  reference  to  intoxicating  liquors. 

35.  Intoxicating  liquors. — On  account  of  the  so- 
iial  and  economic  interest  in  the  suppression  of 
ntoxicating  liquors  and  the  immense  capital  invested 
n  the  business,  there  has  been  extensive  and  in- 
itructive  litigation  over  the  position  of  such  liquors 
n  interstate  commerce,  and  the  subject  requires  spe- 
cial discussion  because  of  the  peculiar  national  legis- 
ation  now  governing  it,  viz. :  the  Wilson  Act  of  1890 
md  the  Webb  Act  of  1913.  It  is  necessary  to  deter- 
nine  the  state  of  the  law  prior  to  this  legislation. 
[t  was  well  settled  that  the  prohibition  of  intrastate 
jommerce  in  intoxicating  liquors  was  within  the  po- 
ice  power  of  the  states.®®  In  1887  the  Supreme  Court 
reaffirmed  the  view  that  the  manufacture  of  intoxi- 
cating liquors  for  drinking  piu-poses  could  be  pro- 
libited  by  a  state,  and  that  brewers  and  distillers 
B^hose  expensive  plants  were  thus  rendered  almost 
ivorthless  had  no  constitutional  complaints.®^  Such 
egislation  was  also  within  the  scope  of  the  internal 
power  of  the  states,  called  the  police  power.  In  the 
3ase  last  cited,  the  court  said:    "We  cannot  shut  out^ 


85  Savage  v.  Jones,  225  U.  S.  501,  524,  525. 

66  Bartemeyer  v.  Iowa,  18  Wall.  129  (TJ.  S.)  ;    Beer  Co.  v.  Mass.,  97  TJ.  8.  25. 

67  Mugler  V.  Kansas,  123  IT.  S.  623. 
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of  view  the  fact,  within  the  knowledge  of  all,  that 
the  public  health,  the  public  morals,  and  the  public 
safety,  may  be  endangered  by  the  general  use  of 
intoxicating  drinks ;  nor  the  fact  *.  *  *  that  the 
idleness,  disorder,  pauperism,  and  crime  existing  in 
the  country  are,  in  some  degree  at  least,  traceable 
to  this  evU," 

The  following  year,  however,  the  court  held  that  a 
statute  of  Iowa  to  forbid  the  bringing  of  intoxicants 
into  Iowa  from  other  states  was  an  unconstitutional 
regulation  of  interstate  commerce.®®  It  was  admitted 
that  a  state  might  prohibit  the  bringing  in  of  infected 
rags,  or  diseased  meat  or  cattle,  for  such  things  are 
not  legitimate  articles  of  commerce,  but  intoxicating 
liquor  has  always  been  regarded  as  legitimate  prop- 
erty. The  statute  undertook  to  restrict  the  interstate 
transportation  of  property,  that  is,  it  laid  a  direct 
burden  upon  a  national  phase  of  interstate  commerce. 

In  1890,  in  the  decisive  case  of  Leisy  y.  Hardin,®^ 
a  prohibition  statute  of  Iowa  which  forbade  any  sale 
of  intoxicating  drinks  within  the  state  was,  on  the 
same  principle,  held  unconstitutional  because  it  at- 
tempted to  forbid  the  sale  by  the  consignee  of  orig- 
inal packages  brought  in  from  other  states. 

It  was  again  affirmed  that  the  inaction  of  Con- 
gress does  not  authorize  a  state  to  lay  burdensome 
restrictions  upon  interstate  commerce  in  any  of  its 
national  aspects.  Even  so  important  a  branch  of  a 
state's  authority  as  the  police  power  cannot  override 
or  conflict  with  a  power  granted  to  Congress. 

es  Bowman  v.  Chicago  &  N.  W.  Ey.  Co.,  125  U.  S.  465. 
«9  135  U.  S.  100,  Leading  Illustbativb  Cases. 
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36.  Wilson  Act. — ^Ib  the  same  year  in  which  Leisy 
V.  Hardin  was  decided  Congress  passed  a  statute 
known  as  the  Wilson  Act.  Its  purpose  was  to  relieve 
partially  the  states  from  the  dilemma  in  which  the 
foregoing  rules  placed  them  in  reference  to  the  con- 
trol of  the  liquor  traffic.  The  effect  of  this  act  is 
to  prevent  the  consignee  of  interstate  liquor  fr^m 
selling  it  in  prohibition  states,  even  in  the  original 
package.  The  Act  provides:  "Upon  arrival  in  such 
state  or  territory"  it  is  "subject  to  the  operation  of 
the  laws  of  such  state  or  territory  enacted  in  the  ex- 
ercise of  its  police  powers,  to  the  same  extent  and  in 
the  same  manner  as  though  such  liquid  or  liquors 
had  been  produced  in  the  state  or  territory"  and 
is  not  "exempt  therefrom  by  reason  of  being  intro- 
duced therein  in  original  packages  or  otherwise." 

The  expression,  "upon  arrival,"  in  this  statute  has 
been  Construed  to  mean,  upon  reaching  the  con- 
signee,^** so  that  a  state  could  still  not  prohibit  the 
bringing  in  of  intoxicants.  They  could  not  be  seized 
at  the  state  Une,  nor  taken  from  the  carrier.  Not 
until  they  reached  the  consignee  did  the  state's 
power  attach.  •  ^ 

37.  The  Webb  Act.— In  1913,  Congress  passed  a 
statute  which  provides,  "That  the  shipment  or 
transportation,  in  any  manner  or  by  any  means  what- 
soever, of  any  *  *  *  intoxicating  liquor  of  any 
kind,  from  one  State,  Territory  or  District  of  the 
United  States  *  *  *  or  from  any  foreign  coun- 
try into  any  State,  Territory  or  District  of  the 
United    States     *     *     *     which     *     *     *     is    in- 

To  Rhodes  T.  Iowa,  170  U.  S.  412. 
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tended,  by  any  person  interested  therein,  to  be  re- 
ceived, possessed,  sold,  or  in  any  manner  used,  either 
in  the  original  package  or  otherwise,  in  violation  of 
any  law  of  such  State,  Territory  or  District  *  *  * 
is  hereby  prohibited." 

This  law  is  quite  sweeping  and,  if  constitutional, 
puts  it  completely  within  the  power  of  a  state  to 
prevent  the  bringing  in  of  intoxicating  drinks.  For 
example,  not  only  can  a  state  forbid  "boot-leggers" 
coming  across  the  boundary  afoot  with  liquor,  but  a 
resident  of  the  state  may  be  forbidden  to  bring  a 
bottle  of  liquor  home  with  him,  from  outside  the 
state. 

38.  Constitutionality  of  Wilson  and  Webb  Acts. 
— The  constitutionality  of  the  Wilson  Act  was  at- 
tacked upon  the  ground  that  it  was  a  delegation  to 
the  states  of  the  power  to  regulate  a  national  phase 
of  commerce,  given  by  the  Constitution  exclusively 
to  Congress.  The  Supreme  Court,  of  coiirse,  ad- 
mitted that  such  powers  could  not  be  delegated  to 
the  states,  but  held  the  act  constitutional.'^^  The 
court  reasoned  that  theretofore  the  states  had  been 
prevented  from  prohibiting  the  sale  of  liquor  in  orig- 
inal packages  because  the  previous  silence  of  Con- 
gress implied  its  intention  that  such  traffic  should  be 
unregulated;  the  original  package  doctrine  had  been 
laid  down  merely  as  a  rough  rule  for  determining  the 
point  of  time  at  which  it  might  ordinarily  be  implied 
that  an  article  of  interstate  commerce  would  pass 
from  national  to  state  control,  but  that  Congress 
might  by  action  provide  that  certain  articles  or 

71  In  re  Eahrer,  140  U.  S.  545. 
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phases  of  commerce  might  be  divested  of  their  inter- 
state character  at  an  earlier  time. 

The  "Webb  Act  has  not  yet  come  before  the  court. 
Although  President  Taft  vetoed  it  on  the  ground  of 
imconstitutionality  and,  in  the  debates  on  its  first  and 
final  passage  over  the  veto,  similar  objections  were 
made  in  Congress,  it  seems  that  the  Act  is  valid.  It 
does  not  have  so  much  of  the  appearance  of  delega- 
tion of  power  as  did  the  Wilson  Act.  In  fact,  it  is 
a  direct  regulation  by  Congress,  prohibiting  certain 
shipments  and  transportation  in  interstate  commerce 
into  certain  regions  to  be  determined  by  local  condi- 
tions. Uniformity  of  regulation  is  not  necessary,  and 
even  if  it  were,  the  Act  operates  alike  everywhere 
under  like  conditions. 

39.  Police  power — Later  cases. — ^In  Plumley  v. 
Massachusetts''-  the  Supreme  Court  held  valid  a 
statute  of  that  state  which  prohibited  the  sale  of 
oleomargarine  colored  in  imitation  of  butter,  though 
in  terms  the  statute  was  applicable  to  interstate  oleo- 
margarine, even  when  p)lainly  labeled  "oleomar- 
garine," and  notwithstanding  it  was  admitted  that 
as  ordinarily  prepared  it  was  healthful.  The  court 
rested  the  decision  on  the  ground  that  the  statute 
was  passed  to  prevent  fraud. 

So  a  statute  prohibiting  anyone  to  have  in  his 
possession  within  the  state  any  dead  game  of  certain 
varieties  during  the  season  when  it  was  unlawful 
to  kiU.  such  game  in  the  state,  was  held  valid  even 
as  to  game  killed  outside  the  state  and  shipped  in.''* 

72 155  V.  S.  461. 

73  Silz  V.  Hesterberg,  211  TT.  S.  31. 
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Assuming  that  these  two  cases  were  correctly  de- 
cided, it  has  been  argued  that  Leisy  v.  Hardin  is 
erroneous.  It  is  said  that  the  police  measure  in 
question  in  Leisy  v.  Hardin,  prohibiting  the  sale  of 
intoxicants,  is  as  fully  within  the  police  power  as 
is  the  prevention  of  fraud  or  the  protection  of  game. 
This  seems  to  miss  the  point.  The  liquor  prohibition 
statute  almost  completely  cuts  off  interstate  com- 
merce in  a  legitimate  article,  whereas  the  oleomarga- 
rine statute  left  interstate  commerce  in  that  food 
free,  provided  it  was  not  colored  so  as  to  facilitate 
fraud.  Legitimate  commerce  was  not  restrained. 
The  dead  game  law  restricted  traffic  in  interstate 
game  during  portions  of  the  year  only.  Is  the  regu- 
lation burdensome  or  not,  is  the  question. 

It  has  been  held  that  while  a  state  can  prohibit 
the  bringing  in  of  diseased  cattle,  it  cannot  prohibit 
the  bringing  in  of  all  cattle  from  a  region  in  which 
a  contagious  disease  is  prevalent.'^*  If  a  system  of 
inspection  at  the  boundary  line  for  the  separation  of 
the  diseased  from  the  sound  animals  is  not  unrea- 
sonably expensive  or  burdensome,  all  cattle  may,  be 
required  to  undergo  inspection.''^  Whether  a  given 
regulation  is  unduly  burdensome  or  not  is,  of  course, 
a  question  largely  of  fact,  a  question  of  degree,  and 
minds  may  reasonably  differ  as  to  the  application 
of  the  rule  in  given  cases. 

T4  Eailroad  Ckj.  v.  Husen,  95  U.  S.  465. 
"  HeJd  T.  Colorado,  187  TJ.  S.  137. 
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CHAPTER  VI. 
NATIONAL  LEGISLATION  AND  LEGISLATIVE  POWER. 

40.  Scope  and  effect, — The  legislative  po,wer  of 
the  central  governmeiit  over  any  phase  of  interstate 
commerce  is  complete.  Congress  may,  if  it  chooses, 
cover  the  whole  field  fully.  The  last  few  years  have 
seen  an  ever  increasing  amoimt  of  national  regula- 
tion. When  Congress  fully  regulates  a  phase  of  in- 
ters1i3,te  commerce  the  power  of  the  states  over  it 
entirely  ceases. 

Ordinarily  an  act  of  Congress  regulating  any  phase 
of  commerce  does  not  purport  to  regulate  it  fully 
and  exclusively.  In  that  case,  if  it  is  a  local  phase, 
the  states  may  still  pass  regulating  laws  not  incon- 
sistent with  the  national  law.  The  same  principle 
applies  to  national  phases  of  commerce.  Even 
though  Congress  has  regulated  one  such  phase,  if 
the  Act  of  Congress  does  not  occupy  the  whole  field, 
the  states  may  still  enact  regulations  provided  they 
are  not  unduly  burdensome  and  do  not  conflict  with 
the  national  law.  The  Act  of  Congress  is  to  be  ana- 
lyzed to  determine  whether  or  not  it  is  intended  to 
be  exclusive,  that  is,  fully  to  cover  the  subject.'^* 

The  extent  to  which  Congress  may  go  in  the  regu- 
lation of  interstate  commerce  wiUjQow  be  shown  b}'^ 
setting  forth  some  of  the  principal  statutes  and  the 

7a  Savage  v.  Jones,  225  U.  S.  501;  Southern  Ey.  Co.  v.  Eeid,  222  U.  S. 
424. 
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reasons  given  by  the  courts  in  holding  them  within 
the  power  of  Congress. 

41.  Safety  rules  for  highways  of  interstate  com- 
merce.— The  term  highways  is  here  used  in  a  broad 
sense.  It  includes  the  navigable  waters,  whether  the 
ocean,  lakes,  navigable  rivers  or  canals;  the  common 
roads  used  by  wagons  and  automobiles,  the  steel 
roads  or  railway  tracks,  the  electric  wires  as  bearers 
of  intellectual  intercourse;  and  it  may  include  the 
air,  which  is  as  much  a  medium  of  transportation  of 
the  airship  as  the  ocean  is  of  a  water-borne  vessel. 

It  is  apparent  at  once  that  the  ocean  is  not  only 
a  highway  of  intrastate  commerce  but  also  a  highway 
of  interstate  and  of  foreign  commerce.  It  carries 
vessels  and  goods  and  persons  from  a  port  or  ports 
in  one  state  to  a  port  or  ports  in  other  states,  and 
between  domestic  and  foreign  ports.  It  also  carries 
vessels,  goods  and  persons  boimd  from  one  port  in 
a  state  to  another  port  in  the  same  state. 

It  is  therefore  a  common  agency  of  both  interstate 
and  foreign  commerce  on  the  one  hand  and  of  intra- 
state eomanerce  on  the  other.  The  same  is  true  of 
the  other  highways  mentioned.  Thus  a  common  road 
with  its  connections  may  form  a  continuous  highway 
over  which  wagons  and  automobiles  pass  from  a 
point  in  one  state  to  a  point  in  another.  So  a  single 
railway  track  may  have  passing  over  it  both  inter- 
state and  intrastate  trains. 

What  is  the  power  of  Congress  over  such  a  double- 
natured  highway?  It  may  now  be  safely  laid  down 
that  as  to  every  sort  of  regulation  that  has  the  direct 
effect  of  making  such  a  highway  safe  for  interstate 
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commerce,  Congress  has  power  to  enact  it;  and 
every  intrastate  carrier  must  obey  such  safety  regu- 
lations as  well  as  the  interstate  carriers.  While  Con- 
gress has  no  power  as  such  to  regulate  the  intrastate 
carriers  alone,. yet  when  they  use  a  highway  which 
may  also  rightly  be  used  by  interstate  carriers,  Con- 
gress may  prescribe  the  rules  of  the  road  and  require 
the  intrastate  carriers  to  so  conduct  themselves  that 
the  interstate  carriers  will  be  safe.  Congress  has 
power  to  make  regulations  for  the  safe  transit  of 
interstate  vehicles  of  commerce,  and  this  power  car- 
ries with  it  the  power  to  regulate  intrastate  carriers 
so  far  as  that  is  incidentally  necessary  to  regulate 
the  former. 

42.  Same  subject— Safety  Appliance  Act. — ^In 
1893  Congress  passed  an  Act  requiring  the  use  of 
specified  types  of  brakes  and  couplers  by  interstate 
railroads  on  aU  trains  engaged  in  interstate  traffic. 
This  Act  was  amended  in  1896  and  1903,  and  finally 
in  1910  an  amendment  was  passed  extending  the 
same  requirements  to  every  train  on  an  interstate 
road  without  regard  to  whether  the  train  was  itself 
engaged  in  interstate  traffic.  It  might  be  a  purely 
local  train  carrying  only  goods  or  passengers  from 
one  point  in  a  state  to  another  point  in  the  same  state, 
yet  if  it  ran  over  a  road  which  engaged  in  interstate 
commerce  the  statute  applied  to  that  train. 

The  Supreme  Court  held  that  the  provisions  of  this 
amendment  were  within  the  power  of  Congress.'^'' 
"And  this  is  so,"  said  the  court,  "not  because  Con- 
gress possesses  any  power  to  regulate  intrastate  com- 

77  Southern  Ey.  Co.  v.  United  StateS,  222  U.  S.  20. 
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merce  as  such,  but  because  its  power  to  regulate 
interstate  commerce  is  plenary  and  competently  may 
be  exerted  to  secure  the  safety  of  the  persons  and 
property  transported  therein  and  of  those  who  are 
employed  in  such  transportation,  no  matter  what 
may  be  the  source  of  the  dangers  which  threaten  it. 
That  is  to  say,  it  is  no  objection  to  such  an  exertion 
of  power  that  the  dangers  intended  to  be  avoided 
arise,  in  whole  or  in  part,  out  of  matters  connected 
with  intrastate  commerce. 

"Speaking  only  of  railroads  which  are  highways  of 
both  interstate  and  intrastate  commerce,  these  things 
are  of  common  knowledge:  Both  classes  of  traffic 
are  at  times  carried  in  the  same  car;  and  when  this  is 
not  the  case,  the  cars  in  which  they  are  carried  are 
frequently  commingled  in  the  same  train  and  in  the 
switching  and  other  movements  at  terminals.  Cars 
are  seldom  set  apart  for  exclusive  use  in  moving 
either  class  of  traf&c,  but  generally  are  used  inter- 
changeably in  moving  both;  and  the  situation  is  much 
the  same  with  trainmen,  switchmen  and  like  em- 
ployees, for  they  usually,  if  not  necessarily,  have  to 
do  with  both  classes  of  traffic.  Besides,  the  several 
trains  on  the  same  road  are  not  independent  in  point 
of  movement  and  safety,  but  are  interdependent,  for 
whatever  brings  delay  or  disaster  to  one,  or  results 
in  disabling  one  of  its  operatives,  is  calculated  to 
impede  the  progress  and  imperil  the  safety  of  other 
trains.  And  so  the  absence  of  appropriate  safety 
appliances  from  any  part  of  any  train  is  a  menace  not 
only  to  that  train  but  to  others."^® 

78  Southern  By.  Co.  v.  United  States,  222  IJ.  S.  26,  27. 
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43.  Employer's  liability  Act. — The  Employer's 
Liability  Act  of  1908  applies  to  any  railroad  engaged 
in  interstate  commerce  and  determines  its  liability 
for  injuries  received  by  any  employee  while  he  is 
employed  in  interstate  commerce.  The  act  lays  down 
rules  of  liability  quite  different  from  those  of  the 
common  law  applicable  in  most  states  to  other  em- 
ployers, and  much  more  favorable  to  the  employee. 
Among  other  things  the  Act  abolishes  the  so-called 
"fellow  servant  rule,"  and  provides  that  the  com- 
pany may  be  liable  where  one  employee  is  injured 
through  the  negligence  of  another  employee,  though 
the  two  employees  be  "fellow  servants." 

The  constitutionality  of  the  act  was  attacked 
partly  on  the  ^ound  that  in  terms  the  statute  made 
no  distinction  between  the  cases  where  the  negligent 
employee  was  also  employed  in  the  interstate  busi- 
ness of  the  company  and  where  hie  was  engaged  in 
intrastate  business  only.  The  court  sustained  the 
statute,  saying  that,  while  it  affected  the  conduct  of 
persons  engaged  in  intrastate  commerce,  this  was 
incidental  to  the  protection  of  interstate  commerce.''* 

Interesting  cases  are  arising  under  this  statute  as 
to  what  employees  of  a  railroad  are  employed  in 
interstate  commerce,  where,  as  usual,  the  road  en- 
gages simultaneously  in  both  interstate  and  intra- 
state commerce. 

A  man  employed  by  a  railroad  company  to  help 
in  repairing  a  bridge  used  in  the  company's  inter- 
state business  as  well  as  in  its  intrastate  business, 
is  employed  in  interstate  commerce  while  merely 

79  Second  Employers'  Liability  Cases,  223  IT.  S.  1. 
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carrying  bolts  to  repair  the  bridge.*"  The  court  said 
that  the  repairing  of  cars,  engines,  track,  wharves 
and  other  instrumentalities  used  in  interstate  com- 
merce is  a  part  of  that  commerce,  but  suggested  that 
the  original  construction  of  such  instrumentalities  to 
be  afterwards  used  in  interstate  commerce  is  not. 
If  a  railroad  operates  a  car  factory  both  for  con- 
struction and  repair,  it  seems  that  employees  en- 
gaged in  much  the  same  kind  of  work  may  partly 
be  interstate  commerce  employees  and  partly  plain 
employees.  Repairing  eqtiipment  is  interstate  com- 
merce, but  manufacturing  equipment  is  not  com- 
merce at  all.  If  an  employee  does  some  of  each,  he 
is  apparently  an  interstate  commerce  .employee.  It 
has  been  held  that  an  employee  whose  duty  it  is  to 
take  the  numbers  of,  and  seal  up  and  label,  cars, 
some  of  which  are  engaged  in  interstate  and  some  in 
intrastate  traffic,  is  engaged  in  interstate  commerce.*^ 
44  White  Slave  Trafl&c  Act. — ^The  motive  or  pur- 
pose for  which  Congress  enacts  a  regulation  of  for- 
eign or  interstate  commerce  is  immaterial.  The  Act 
of  June  25,  1910,  makes  it  a  felony  for  any  person 
knowingly  to  transport  or  cause  to  be  transported, 
in  interstate  or  foreign  commerce,  any  woman  or 
girl  for  the  purpose  of  prostitution  or  for  any  other 
immoral  purpose,  or  to  aid  in  transporting  or  get- 
ting transportation  for  any  woman  or  girl  traveling 
in  interstate  commerce  for  the  purpose  of  engaging 
in  prostitution  or  other  immoral  practices  at  her 
destination,  or  with  intent  to  induce  or  entice  her 

soPederaeii  v.  Del.,  Lack.  &  Western  E.  B.,  229  XJ.  S.  146. 

81  St.  Louis,  San  rranciseo  &  Tex.  By.  Co.  v.  Seale,  229  U.  8.  156. 
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into  such  practices  at  her  destination,  or  to  entice 
or  persuade  any  woman  or  girl  to  go  from  one  place 
to  another  in  interstate  commerce  for  such  purposes. 

It  was  contended  that  this  act  .was  unconstitu- 
tional on  the  grounds  (1)  that  the  commerce  clause 
is  not  broad  enough  to  include  the  regulation  of 
prostitution  or  any  other  immorality  of  citizens  of 
the  several  states  as  a  condition  to  their  right  to 
travel  interstate  or  assist  another  to  travel;  (2)  be- 
cause the  right  to  regulate'  and  control  prostitution 
or  any  other  immoralities  in  the  states  comes  within 
the  reserved  police  power  of  the  states  with  which 
Congress  cannot  interfere;  and  (3)  the  motive  or 
intention  of  the  passenger,  either  before  beginning 
the  journey  or  during  or  after  completing  it,  is  not 
a  matter  of  interstate  commerce. 

The  Supreme  Court  said  that  the  Act  was  re- 
stricted to  the  regulation  of  transportation  and  that 
Congress  had  the  power  to  prevent  the  use  of  inter- 
state transportation  for  improper  purposes,  as  was 
shown  in  the  exclusion  of  lottery  tickets  ®*  and  ob- 
scene literature^*  from  such  transportation.  The 
acts  of  immorality  done  in  a  state  before  the  journey 
was  begun  or  after  its  completion  were  embraced 
within  the  statute  as  determining  the  purpose  of  the 
transportation. 

"The  power  of  Congress  under  the  commerce 
clause  of  the  constitution  is  the  ultimate  determining 
question.  If  the  statute  be  a  valid  exercise  of  that 
power,  how  it  may  affect  persons  or  states  is  not 

82  The  Lottery  Case,  188  XJ.  S.  321. 

83  V.  a  V.  Popper,  98  Fed.  423. 
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material  to  be  considered.  It  is  the  supreme  lav 
of  tlie  land,  and  persons  and  states  are  subject  to  it 
*  *  *  The  principle  established  by  the  eases  is 
the  simple  one  *  *  *  that  Congress  has  powe: 
over  transportation  'among  the  several  states';  thai 
power  is  complete  in  itself,  and  *  *  *  Congress 
as  an  incident  to  it,  may  adopt  not  only  means  neces 
sary  but  convenient  to  its )  exercise,  and  the  means 
may  have  the  quality  of  police  regulations.  *  *  ^ 
We  have  no  hesitation,  therefore,  in  pronouncing  the 
act  of  June  25,  1910,  a  legal  exercise  of  the  powe] 
of  Congress."^* 

45.  Pure  Food  and  Drugs  Act. — This  Act  was 
passed  by  Congress  under  its  authority  to  prevent  th( 
facilities  of  interstate  commerce  from  being  used  t( 
transport  impure  and  adulterated  foods  and  drugs 
from  the  place  of  manufacture  to  the  people  whc 
use  and  consume  them.  Its  constitutionality  was 
sustained  on  the  same  ground  as  was  the  White 
Slave  Act.«« 

The  Act  also  regulates  intrastate  commerce  t( 
some  extent.  It  provides  that  "misbranded"  goods 
shipped  in  violation  of  the  Act  may  be  seized  while 
"unsold"  in  the  hands  of  the  consignee.  The  brane 
or  label  must  be  on  the  immediate  bottle,  can  o] 
other  container.  In  terms  then  the  Act  authorizes 
the  seizure  of  a  can  or  bottle  after  the  original  pack 
age  has  been  broken.  In  answer  to  the  objectioi 
that  when  the  original  package  is  broken  the  arti 
cle  passes  out  of  interstate  commerce  and  from  th( 

8*  Hoke  V.  TT.  S.,  227  IT.  S.  308,  320,  323. 
85  ffipoUte  Egg  Co.  V.  U.  S.,  220  V.  S.  45. 
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power  of  Congress  to  regulate  it,  the  Supreme  Court 
held  that  this  partial  restraint  upon  intrastate  com- 
merce was  justified  as  a  convenient  and  proper 
means  of  enforcing  a  valid  regulation  of  interstate 
commerce.*® 

46.  Minnesota  Rate  Cases. — There  is  no  sharp 
legal  distinction  between  the  internal  commerce  of 
a  state  and  the  commerce  of  its  people  with  the  peo- 
ple of  other  states.  With  reference  to  the  Original 
Package  Doctrine  it  has  been  said  above  that  it  is 
but  a  rough  rule  to  be  applied  with  reason  and  dis- 
crimination. With  reference  to  transportation  rates 
it  has  constantly"  been  said  that  rates  between  points 
within  a  single  state  are  matters  of  intrastate  com- 
merce and  exclusively  for  the  states  to  regulate, 
whereas  interstate  rates  are  within  the  exclusive 
power  of  Congress. 

The  complexity  of  commerce  is  beginning  to  make 
it  apparent  that  this  cleavage  is  not  practical,  and 
that  the  Constitution  does  not  require  us  to  hold  to 
it  rigidly.  Commercially  the  people  of  the  United 
States  are  one  people.  The  bustaess  of  wholesale 
houses  and  other  distributors  and  the  transportation 
routes  pay  no  attention  to  state  lines. 

Suppose  there  are  two  large  cities  or  distributing 
centers  near  each  other,  one  in  one  state,  the  other 
in  another  state.  Take  Kansas  City,  Kansas,  and 
Kansas  City,  Missouri.  Suppose  the  State  of  Mis- 
souri lowers  the  intrastate  rates  below  the  interstate 
rates.  Kansas  City,  Missouri,  will  then  have  a  trade 
advantage  throughout  Missouri,  over  its  neighjjoring 

/    so  McDermott  v.  Wisconsin,  228  TJ.  S.  115.  • 
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competitor.  Not  only  that,  but  as  to  all  goods  col- 
lected in  Missouri,  the  Missouri  city  will  have  an 
advantage  in  distributing  them  in  Kansas.  It  is 
apparent  that  the  regulation  of  the  internal  rates 
will  have  a  direct  effect  upon  interstate  commerce. 

So  far  as  such  regulation  does  have  a  direct  effect 
upon  interstate  commerce,  is  it  not  within  the  power 
of  Congress  ?  In  the  recent  Minnesota  Rate  Cases*^ 
this  question  was  raised.  It  was  contended  that  the 
Minnesota  State  Rate  Law  was  unconstitutional 
because  it  had  a  discriminating  effect  upon  the  trade 
centers  of  other  states  adjacent  to  Minnesota.  In 
fact,  it  was  shown  that  the  railroads,  if  they  com- 
plied with  the  rates  in  Minnesota,  would  have  to 
readjust  their  schedules  as  far  as  the  Pacific  coast 
ia  order  to  avoid  discrimination  between  the  Minne- 
sota trade  centers  and  others  along  their  routes. 

The  court,  however,  held  that  the  state  law  was 
valid,  but  upon  ihe  ground  that  the  regulation  of 
such  intrastate  rates  was  a  local  phase  of  interstate 
commerce  and  no  act  of  Congress  had  yet  embraced 
that  phase.  The  court  distinctly  announced  that  the 
regulation  of  such  intrastate  rates  as  were  in  ques- 
tion was  within  the  power  of  Congress. 
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LAW  OF  BANKRUPTCY 

BY 

GEORGE  LAWYER,  A.B.,  A.M.,  LL.B.* 

CHAPTER  I. 
INTRODUCTION. 

1.  History  and  development. — The  term  "bank- 
ruptcy" originally  was  used  to  denote  the  condition 
of  a  trader  or  merchant  who  was  unable  to  pay  his 
debts  in  the  due  course  of  business. 

Banlcruptcy  laws  are  an  encroachment  on  the  com- 
mon law  and  were  developed  in  England  during  the 
middle  ages  out  of  the  credit  system.  The  credit 
system  became  necessary  for  the  convenience  and 
expedition  of  business,  when  traders  began  to  keep 
on  hand  large  quantities  of  merchandise,  which  were 
sold  to  retailers.  It  was  essential  that  a  reasonable 
time  within  which  to  make  payment  for  deliveries 
be  extended  to  purchasers.  The  credit  system  was 
thus  evolved  from  the  necessities  of  business.  But 
the  system  carried  with  it  many  risks.  Waste, 
extravagance  and  fraud  imperiled  the  rights  of  cred- 
itors. The  common  law  afforded  relief  only  by 
attachment  or  creditor's  bills.  These  were  efficient 
remedies  to  the  diligent  creditor.    He  who  was  first 

*  Prof essor  of  Law,  Albany  Law  School.     Author:     "Syllabus  on  Con- 
tracts."   Editor:     "Smith  on  Personal  Properly  and  Sales"  (2nd  ed.). 
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in  point  of  time  might  secure  full  satisfaction  of 
the  indebtedness  by  a  levy  and  sale,  but  the  remain- 
ing creditors  might  lose  all  owing  to  an  insufficiency 
of  assets.  Bankruptcy  laws  were  then  intended  to 
obviate  this  inequality  and  to  place  all  the  creditors 
upon  the  same  footing,  by  permitting  each  one  to 
share  alike  in  the  debtor's  assets.  It  was  not  at 
first,  however,  the  purpose  of  the  bankruptcy  law 
to  release  a  debtor  from  debts.  Property  subse- 
quently acquired  might  be  seized  for  those  debts  or 
parts  of  debts  that  remained  unpaid. 
.  The  first  English  statute,  34  &  35  Hen.  YIII,  chap.  4, 
providing  for  the  remedy  of  bankruptcy  was  passed 
dmmg  the  reign  of  King  Henry  ViJLi  in  the  year 
1542.  But  it  was  not  until  the  year  1705,  in  the  reign 
of  Queen  Anne,  that  the  law  was  amended  so  as  to 
provide  for  the  debtor's  discharge  from  the  unpaid 
portion  of  his  debts.  Of  the  English  Bankruptcy 
Statutes  the  most  important  are  13  Elizabeth,  chap. 
7;  James  I,  chap.  19;  21  James  I,  chap.  19;  5  Greo.  II, 
chap.  30.  English  law  prevailed  in  the  Colonies  of 
Great  Britain  and  was  in  force  at  the  time  of  the 
Declaration  of  Independence. 

Bankruptcy  is  to  be  distinguished  from  mere  in- 
solvency. A  man  may  be  a  bankrupt  and  still  be 
solvent,  because  eventually  he  may  be  able  -to  pay 
all  his  debts.  He  may  be  insolvent,  but  not  a  bank- 
rupt, because  he  has  not  done  or  permitted  any  act 
to  be  done  for  which  the  law  adjudges  him  to  be  a 
bankrupt.  Further,  insolvent  laws  were  originally 
intended  to  discharge  the  person  of  the  debtor  from 
arrest  or  imprisonment.    His  future  acquisitions  are 
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still  subject  to  the  demands  of  his  creditors.^  As- 
signment for  the  benefit  of  the  creditor^  generally 
affords  no  other  relief.^  Bankruptcy  laws  discharge 
absolutely  the  debtor  and  the  debt.®  It  is  now  the 
purpose  of  both  systems  to  effect  a  fair  and  equal 
distribution  of  the  present  property  belonging  to 
the  debtor  pro  rata,  among  all  of  his  creditors.  It 
is  a  common  condition  that  a  bankruptcy  law  may 
contain  provisions  generally  applicable  to  insolvent 
laws  and  insolvent  laws  generally  embrace  many  of 
the  essentials  of  bankruptcy  laws. 

Under  the '  Constitution  of  the  United  States  of 
America,  the  power  to  pass  bankruptcy  laws  is  vested 
in  Congress.  This  prerogative  has  been  held  to  in- 
clude the  power  to  pass  an  act  which  provides  for 
voluntary  bankruptcy  or  an  insolvent  law.  In  the 
absence  of  any  action  on  the  part  of  Congress,  the 
several  states  are  granted  power  to  pass  insolvency 
laws.  These  laws  may  have  the  general  effect  of 
bankruptcy  laws  and  have  been  held  to  be  valid.* 

Therefore,  there  may  exist  as  many  separate  in- 
solvency laws  as  there  are  American  states.  The 
effect  of  such  laws,  however,  needs  careful  considera- 
tion. So  far  as  the  jurisdiction  of  the  several  states 
extends,  it  is  possible  that  their  insolvency  laws  ma^ 
have  aU  the  essential  effect,  scope  and  operation 
of  a  bankruptcy  law.  Neither  is  it  necessary  that 
such  laws  shall  be  limited  in  effect  to  a  mere  dis- 


1  Stnrges  v,  Orowninsliield,  4  Wheat.  122  (U.  S.),  IiEamns  Illusteattvk 
Cases. 

2  0gden  V.  Satmders,  12  Wheat.  213  (TT.'S.). 

3  Van  Hook  v.  Whitloek,  26  Wend.  43  (N.  ¥.). 
<Cook  V.  Moffat  &  Curtis,  5  How.  295  (U.  S.). 
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charge  of  the  person  of  the  debtor  or  the  surrender 
of  his  effects.  Any  state  may  also  pass  a  bankruptcy 
law,  but  neither  bankruptcy  law  nor  insolvent  law 
will  be  peranitted  to  impair  the  obligation  of  contracts 
and  no  state  may  permit  an  act  which  wiU  conflict 
with  an  act  of  Congress  on  the  subject  of  bankruptcy. 
The  authority  of  Congress  to  enact  bankruptcy 
laws  is  found  in  the  Constitution,  Article  I,  §  8: 
"Congress  shall  have  the  power  to  establish  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the 
United  States."  This  prerogative  has  not  always 
been  exercised  by  Congress.  In  the  history  of  the 
United  States,  there  have  been  but  four  bankruptcy 
statutes  and  three  were  of  very  short  duration.  They 
are  as  foUows:  The  Act  of  1800,  repealed  in  1803; 
the  Act  of  1841,  repealed  in  1843;  the  Act  of  1867, 
repealed  in  1878;  the  Act  of  1898,  generally  amended 
in  1903, 1906  and  1910,  which  continues  in  force  and 
is  the  law  for  present  consideration. 
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THE  LAW  AND  PROCEDURE  IN  BANERUFTC7. 

2.  Acts  of  bankruptcy. — ^Before  a  person  may  be 
adjudicated  a  bankrupt  under  the  federal  statute,  it 
must  be  proved  that  eertaia  acts,  specified  by  the 
law,  have  been  either  committed  or  suffered  to  be 
done.  These  acts  are  called  acts  of  bankruptcy,  and 
occur  when  a  person  (1)  conveys,  transfers,  conceals 
or  removes  or  permits  to  be  concealed  or  removed  any 
part  of  his  property  with  intent  to  hinder,  delay  or 
defraud  his  creditors  or  any  of  them;  (2)  transfers, 
while  insolvent,  any  portion  of  his  property  to  one 
or  more  of  his  creditors  with  intent  to  prefer  such 
creditors  over  his  other  creditors;  (3)  suffers  or  per- 
mits, while  insolvent,  any  creditors  to  obtain  pref- 
erence through  legal  proceedings,  and  fails  to  have 
this  preference  vacated  or  discharged  at  least  five 
days  before  final  disposition  of  any  property  affected 
by  such  preference ;  (4)  makes  a  general  assignment 
for  the  benefit  of  creditors,  or  being  insolvent,  applies 
for  a  receiver  or  trustee  for  his  property,  or  because 
of  his  insolvency  has  had  a  receiver  or  trustee  put  in 
charge  of  his  property  under  the  laws  of  a  state,  of 
a  territory,  or  of  the  United  States;  (5)  admits  in 
writing  his  inability  to  pay  his  indebtedness  and 
his  willingness  to  be  adjudged  a  bankrupt  on  that 
ground,^ 

5  U.  8.  Bankinptey  Act,  §  3. 
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The  -first  act  of  bankruptcy.  The  acts  ,included  in 
subdivision  1  generally  are  those  transfers  or  con- 
veyances made  for  the  purpose  of  hindering,  delay- 
ing, or  defrauding  creditors,  prohibited  by  the  Statute 
of  Frauds.  In  order  to  establish  bankruptcy  under 
this  subdivision  of  the  statute  it  is  necessary  to  prove 
an  intent  to  hinder,  delay  or  defraud  creditors.*  It 
is  not  essential  that  the  act  be  established  by  direct 
evidence,  but  it  may  be  inferred  from  the  circum- 
stances. If  a  debtor  who  is  unable  to  meet  his  ex- 
isting obligations  disposes  of  his  property,  a  strong 
presumption  exists  that  his  intent  is  to  hinder, 
delay  or  defraud  his  creditors.  But  the  insolvency 
of  the  debfqr  a,t  the  time  of  the  transfer  wiU  not 
alone  be  sufficient  to  prove  such  intent.  The  cred- 
itor may  be  delayed  or  hindered  by  the  conveyance 
and  still  not  be  defrauded,  so  as  to  constitute  an  act 
of  bankruptcy.  Nothing  contained  in  the  statute 
prevents  an  insolvent  person  from  making  disposi- 
tion of  his  property,  so  long  as  the  transfer  is  not 
made  for  purpose  of  defrauding  creditors  or  giving 
preference  to  certain  creditors.'^  The  intent  to  hin- 
der, delay  or  defraud  cannot  exist  unless  the  debtor 
knew  of  or  had  reason  to  infer,  at  the  time  the  trans- 
fer was  made,  the  existence  of  more  than  one  cred- 
itor.^ If  it  is  alleged  that  an  act  of  bankruptcy 
rests  upon  the  debtor's  insolvency,  the  insolvency 
must  have  existed  at  the  time  of  the  act  complained 
of.    It  is  not  sufficient  that  the  act  of  bankruptcy 

"Ee  Tupper^  163'  Fed.  766  (N.  Y.),  Leading  Illttsteativb  Cases;  Re 
Belknap,  12  Am.  B.  B.  326. 

7  EichaTdaon  v.  Shaw,  203  IT.  S.  587;  Re  McLoon,  162  Fed.  575. 

8  Merchants  Natl.  Bank  v.  Cole,  149  Fed.  708. 
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itself  produced  the  condition  of  insolvency.®  Where 
the  bankruptcy  is  involuntary,  facts  and  circum- 
stances must  be  alleged  from  which  it  may  be  inferred 
that  the  debtor's  property  has  been  put  out  of  his 
control  with  an  evil  intent.^** 

The  second  act  of  bankruptcy.  This  is  a  preferen- 
tial transfer.  No.  transfer  may  be  made  by  a  debtor 
while  insolvent  of  any  portion  of  his  property  to 
one  or  more  of  his  creditors.  The  transaction  com- 
plained of  must  exist  between  debtor'  and  creditor. 
In  order  that  a  creditor  may  complain  of  a  transfer, 
he  must  establish  that  his  claim  against  the  debtor 
existed  at  the  time  when  the  transfer  was  made.  A 
creditor  whose  claim  accrues  afterthe  alleged  pref- 
erential act  will  not  be  heard  to  complain.^^  The 
prohibited  transfer  may  be  made  through  the  medium 
of  a  third  party,  if  by  such  act  one  creditor  obtained 
an  advantage  over  other  creditors.**  Preferential 
transfers  include  a  deed,  a  mortgage  of  real  prop- 
erty, a  chattel  mortgage,  the  payment  of  money  or 
the  transfer  6f  accoimts."  It  is  also  essential  xmder 
this  subdivision  of  the  statute  that  the  debtor  intend 
his  act  to  constitute  a  preference.  Where,  the  trans- 
action is  the  payment  of  a  debt  by  the  transfer  of 
chattels,  the  intent  to  prefer  will  be  presumed."  A 
debtor  who  transfers,  while  insolvent,  a  large  part  or 
all  of  his  property,  without  making  provision  for  an 


9  Ee  Rome  Planing  Mills,  96  Fed.  812. 

10  Re  White,  14  Am.  B.  R.  241;  Peyser  v.  Myers,  135  N,  Y.  599. 
"Brake  v.  Callison,  129  Fed.  201. 

12  Pirie  V.  Chicago  Title  &  Trust  Co.,  182  U.  S.  438. 

13  Be  Biggs  Bestanrant  Co.,  130  Fed.  691. 

14  Johnson  y.  Wald,  93  Fed.  640. 
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equal  distribution  among  his  creditors,  necessarily 
creates  a  preference.  His  act  must  be  taken  as  con- 
clusive evidence  that  a  preference  was  intended,  un- 
less the  debtor  can  show  that  he  was  at  the  time 
ignorant  of  his  insolvency,  and  that  his  affairs  were 
in  such  condition  that  he  could  reasonably  expect  to 
pay  aU  his  debts.^® 

The  third  act  of  bankruptcy.  As  specified  in  the 
statute,  this  is  the  creation  of  a  preference  by  means 
of  legal  proceedings.  It  has  been  termed  the  passiv^e 
act  of  bankruptcy.  The  debtor  himself  commits  no 
act.  He  suffers  or  permits  an  advantage  to  be  taken 
by  one  or  more  creditors  over  other  creditors.  The 
intent  of  the  debtor  to  prefer  is  not  material  under 
this  subdivision.^®  Legal  proceedings  which  may  con- 
stitute a  passive  act  of  bankruptcy  are  construed  to 
mean  proceedings  in  a  court  to  assert  a  legal  remedy 
or  to  obtain  an  equitable  relief  .^^  These  include  a  suit 
for  the  appoiutment  of  a  receiver  whereby  certain 
creditors  gain  a  preference,  and  generally  all  pro- 
ceedings by  which  certain  creditors  may  be  enabled 
to  levy  upon,  seize  and  divert  the  debtor's  property 
from  the  general  creditors.^^  In  order  to  avoid  the 
imputation  of  illegal  preference,  it  is  the  duty  of  the 
debtor  to  have  the  levy,  attachment,  judgment  or 
other  proceeding  vacated  and  discharged  five  days 
bef o:pe  a  sale  or  final  disposition  of  the  property  has 
been  made.**    It  is  not  necessary  that  the  creditors 

isToof  V.  Martin,  13  Wall.  40  (U.  S.). 

IB  Bradley  Timber  Co,  v.  White,  121  Fed.  779. 

iTEe  Emslie,  102  Fed.  291. 

18  Be  Harper,  105  Fed.  900. 

w  Re  Vastbinder,  126  Fed.  417. 
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wait  for  a  sale  of  the  property  to  take  place  before 
proceeding  against  the  debtor.  The  act  of  bank- 
ruptcy is  complete  if  the  obstruction  to  the  enforce- 
ment of  the  rights  of  general  creditors  has  not  been 
removed  by  the  debtor  five  days  before  a  sale.^"  But 
the  third  act  of  bankruptcy  does  not  begin  to  run 
until  a  day  certain  is  fixed  for  the  sale.^'  The  debtor 
has  all  the  fifth  day  to  vacate  the  preference. 

The  fourth  act  of  hanhruptcy.  The  fourth  act 
takes  place  when  a  person  makes  a  general  assign- 
ment for  the  benefit  of  his  creditors  or,  when  insol- 
vent, he  applies  for  a  receiver  or  trustee  for  his  prop- 
erty, or  when,  because  of  his  insolvency,  a  receiver  or 
trustee  has  been  put  in  charge  of  his  property  under 
the  laws  of  a  state  or  of  a  territory  or  of  the 
United  States.  "Whether  so  ^expressed  in  the  bank- 
ruptcy statute  or  not,  the  great  weight  of  authority 
has  been  to  the  effect  that  a  debtor's  general  assign- 
ment for  the  benefit  of  creditors  is  an  affirmative  act 
of  bankruptcy.  The  present  statute,*  however,  leaves 
no  room  for  doubt,  by  specifying  such  action  on  the 
part  of  the  debtor  as  an  admission  of  his  insolvency. 
A  general  assignment  is  possible  at  common  law, 
but  the  states  usually  have  provided  statutory  reg- 
ulation for  such  proceedings.  Even  und^  acts  of 
assignment,  in  order  that  a  debtor  shall  have  the 
advantage  afforded  by  the  law,  his  assignment  must 
not  be  made  with  the  intent  to  hinder,  delay  or  de- 
fraud creditors.  If  it  is  apparent  that  an  assignment 
is  executed  for  an  illegal  purpose,  the  debtor  gen- 

20  Be  National  Hotel  &  Cafe  Co.,  138  Fed.  947. 

21  Be  Vettennan,  135  Fed.  443. 
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erally  loses  the  protection  of  the  law  and  the  assign- 
ment may  be  set  aside.  Under  this  act  it  is  to  be  ob- 
served that  not  every  assignment  made  by  a  debtor  is 
to  be  construed  as  an  act  of  bankruptcy.  A  debtor 
may  assign  all  or  any  part  of  his  interest  in  all  or  any 
part  of  his  assets,  for  a  valid  consideration,  and  the 
transfer  would  be  sustained,  unless  the  act  should 
constitute  a  bankruptcy  under  other  provisions  of 
the  statute.  By  §  3,  subdivision  4,  of  the  statute  the 
assignment  must  be  for  the  benefit  of  creditors  in 
order  to  be  an  act  of  bankruptcy.  As  a  deed  of  gen- 
eral assignment  for  the  benefit  of  creditors  is  made 
alone  sufficient  to  justify  an  adjudication  of  bank- 
ruptcy against  the  debtor,  without  reference  to  his 
insolvency,  therefore  a  plea  of  solvency  interposed 
by  the  debtor  is  not  warranted  and  will  be  inef- 
fectual.^^ The  appointment  by  a  state  court  of  a 
receiver  of  an  insolvent  corporation,  although  pro- 
vided for  by  the  statutes  of  that  state,  wiU  create  an 
act  of  bankruptcy.  If  the  corporation  is  insolvent, 
a  state  court  cannot  acquire  priority  of  jurisdiction 
by  the  appointment  of  a  receiver.  An  act  of  bank- 
ruptcy having  been  committed,  the  federal  courts 
will  assume  and  continue  their  jurisdiction.**  In 
order  to  bring  the  case  within  the  provisions  of  this 
section  of  the  statute,  it  must  appear  that  a  receiver- 
ship has  been  obtained  owing  to  the  insolvency  of  the 
debtor.  Insolvency,  therefore,  must  be  affirmatively 
proved,  to  establish  this  act  of  bankruptcy.**  It  has 
been  held  that  an  allegation  that  a  corporation  is 

22  West  Co.  V.  Lea,  174  IJ.  S.  590. 

23  Ee  Knight,  125  Fed.  35. 

24  Hooks  T.  Aldridge,  145  Fed.  865. 
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in  inuninent  danger  of  insolvency  is  insufficient  to 
warrant  an  adjudication  in  bankruptcy. ^° 

The  -fifth  act  of  bankruptcy.  Such  an  act  is  com- 
mitted whenever  a  person  admits  in  writing  his  in- 
ability to  pay  his  debts  and  his  willingness  to  be 
adjudged  a  bankrupt  on  that  ground.  This  form  of 
proceedings  is  resorted  to  where  expedition  is  re- 
quired to  save  the  assets  of  the  bankrupt.  Having 
consented  to  the  adjudication,  the  bankrupt  cannot 
thereafter  be  heard  in  opposition  thereto,  at  any 
stage  of  the  proceedings  of  the  administration  of 
his  estate.  By  the  requirements  of  the  statute,  three 
things  are  essential:  (a)  a  writing  signed  by  the 
debtor  or  an  agent  duly  authorized  or,  where  the 
debtor  is  a  corporation,  by  some  officer  thereof; 
(b) .  a  positive  and  distinct  admission  in  writing 
of  the  debtor's  inability  to  pay  his  debts;  (c)  an 
expression  of  willingness  to  be  adjudged  a  bankrupt 
on  the  ground  specified. 

This  expression  must  be  absolute  and  uncondi- 
tional. Hence,  it  has  been  held  not  to  be  an  act  of 
bankruptcy  where  an  officer  of  a  corporation  was 
delegated  to  sign  a  writing,  in  the  event  that  a  peti- 
tion in  bankruptcy  should  be  filed  against  the^  cor- 
poration.^® The  directors  of  a  corporation  may  admit 
its  insolvency  although  proceedings  may  hav,6  been 
commenced  to  sell  the  franchise  and  property  of 
the  corporation  and  to  distribute  the  proceeds  among 
the  creditors.^''  In  the  case  of  a  co-partnership  it 
has  been  decided  that  one  partner  may  make  the 

25  Ee  Perry  Aldrich  Co.,  21  Am.  B.  E.  244. 

28  Be  Baker-Eickertson  Co.,  97  Fed.  489. 

2'  Ee  Mutual  Mercantile  Agency,  111  Fed.  152. 
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necessary  admission  in  writing  so  as  to  bind  all  mem- 
bers of  the  firm.^^  It  is  immaterial,  also,  to  this  act 
of  bankruptcy  whether  or  not  the  debtorls  insolvent. 
His  admission  alone  is  sufficient.^" 

3.  Who  may  become  bankrupts. — A  person  may 
file  a  petition  in  ba,nkruptcy  without  any  action  on 
the  part  of  his  creditors.  He  is  then  a  voluntary 
bankrupt.  If  creditors  file  a  petition  demanding 
that  the  debtor  be  adjudged  a  bankrupt,  the  proceed- 
ings are  said  to  be  involuntary.  Any  person  except 
a  municipal  raih'oad,  insurance  or  banking  corpora- 
tion may  become  a  voluntary  bankrupt.  Any  natural 
person,  except  a  wage  earner  or  a  person  who  is 
engaged  chiefly  in  the  tillage  of  the  soil,  as  an  oc- 
cupation, and  any  unincorporated  company,  any 
moneyed  or  business  or  commercial  corporation,  ex- 
cept a  municipal  railroad,  insurance  or  banking  cor- 
poration, owing  debts  to  the  amount  of  one  thousand 
dollars,  or  over,  may  be  adjudged  an  involuntary 
bankrupt. 

4.  Voluntary  bankruptcy. — ^Any  person  who  owes 
debts  of  any  amount,  however  smaU,  and  although  he- 
may  owe  but  one  provable  debt,  may  take  advantage 
of  the  act  and  become  a  voluntary  bankrupt.^"  In 
order  that  a  person  may  become  a  volimtary  bank- 
rupt he  must  generally  be  capable  of  entering  into  a 
contract.  Under  the  Bankruptcy  Act  of  1841,  it  was 
held  that  an  infant  was  entitled  to  the  benefits  of 
the  law.  Although  the  decisions  are  not  uniform 
the  weight  of  authority  now  appears  to  be  that  an 

2«  Ee  Kersten,  110  Fed.  929. 

20  Ee  Duplex  Eadiator  Co.;  142  Fed.  906. 

30  Be  Schwaninger,  16  Am.  B.  B.  427. 
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infant  who  has  represented  himself  to  be  capable  of 
-contracting  or  who  has  conducted  business  or  traded 
as  an  adult,  or  who  sets  forth  in  his  petition  that 
the  debts  sought  to  be  discharged  are  for  necessaries, 
may  be  adjudged  a  bankrupt  on  his  own  petition.^^ 

In  order  that  a  lunatic  may  file  a  voluntary  peti- 
tion it  must  affirmatively  appear,  both  at  the  time 
of  the  verification  of  the  petition  and  of  its  filing, 
that  the  party  is  actually*  of  sound  mind.  It  fol- 
lows that  a  lunatic  may  not  secure  a  discharge,  unless 
his  petition  is  filed  during  a  lucid  interval,  when  he 
would  be  competent  also  to  contract.^^  If  a  person 
is  sane  at  the  time  an  act  of  bankruptcy  is  committed, 
and  is  adjudged  a  bankrupt,  his  subsequent  insanity 
will  not  affect  the  pending  proceedings,  but  if  the 
alleged  bankrupt  was  insane  when  the  act  was  com- 
mitted he  may  not  be  adjudged  an  involuntary 
bankrupt.** 

No  person  may  be  adjudged  a  bankrupt  unless  he 
owes  debts.  Indebtedness  may  not  be  incurred  with- 
out the  capacity  to  contract.  By  statute,  Indians, 
who  are  wards  of  the  government,  are  restricted  in 
their  ability  to  enter  into  contracts,  until  they  are 
admitted  to  citizenship*  Until  such  time  as  they  be- 
come citizens,  Indians  therefore  may  not  be  adjudi- 
cated bankrupts.** 

Aliens  who  are  domiciled  or  have  a  principal  place 
for  the  transaction  of  business  in  the  United  States, 

31  Ee  Duguid,  100  Fed.  274,  Leading  Illustrativb  Cases;  Ee  Bice,  2 
Am.  B.  E.  197. 

32  Re  L.  stein  &  Co.,  127  Fed.  547. 

33  Ee  Ward,  20  Am.  B.  E.  482. 

34  Be  Bussie,  96  Fed.  609. 
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of  who  have  property  within  the  United  States,  may- 
come  under  the  provisions  of  the  bankruptcy  law. 

5.  Involuntary  bankrupts. — The  statute  provides 
that  wage  earners  and  those  whose  principal  occu- 
pation is  agriculture,  may  not  be  declared  bankrupts. 
With  these  exceptions  all  natural  persons  who  owe 
debts  amounting  to  more  than  $1,000  may  be  ad- 
judged bankrupt. 

Who,  then,  is  a  wage  Earner  against  whom  bank- 
ruptcy may  not  be  urged  *?  The  meaning  of  the  words 
and  phrases  used  in  the  bankruptcy  law  is  defined  in 
§  1  of  the  Act.  In  subdivision  27,  a  wage  earner  is 
defined  to  be  an  individual  who  works  for  wages, 
salary  or  hire,  at  a  rate  of  compensation  not  exceed- 
ing the  sum  of  $1,500  per  year.  But  although  the 
compensation  be  limited  to  the  sum  specified  in  the 
statute,  it  has  stUl  been  necessary  for  the  court  to 
determine  the  intent  of  the  law  as  applied  to  certain 
employments. 

A  bookkeeper  who  was  receiving  a  fixed  sum  as  a 
salary  when  the  alleged  act  of  bankruptcy  was  com- 
mitted is  declared  to  be  a  wage  earner.^®  Likewise 
a  laborer  who  works  with  a  team  drawing  logs  and  a 
traveling  salesman  who  receives  less  than  $1,500  a 
year,  are  wage  earners.*®  But  a  music  teacher  who 
receives  compensation  for  her  services  for  giving  les- 
sons by  the  hour  is  not  a  wage  earner  within  the 
meaning  of  the  statute,  although  she  may  earn  less 
than  $1,500  per  year.*'' 

What  constitutes  a  farmer  under  the  exemption? 

35  Be  Pilger,  118  Fed.  206. 

36  Be  Yoder,  127  Fed.  894. 

37  First  National  Bank  of  Wilkesbarre  v.  Barnum,  160  Fed.  245. 

276 


LAW  AND  PEOCEDUEE  IN  BANKEUPTCY    15 

In  order  to  be  exempted  from  involuBtary  bank- 
ruptcy because  one  is  a  farmer,  sometbing  more  tban 
mere  ownership  of  land  is  required.  A  landowner 
is  not  necessarily  a  farmer,  under  the  statute.  A 
person  engaged  chiefly  in  farming,  within  the  mean- 
ing of  the  law,  is  one  whose  chief  occupation  or 
business  is  farming.  The  chief  occupation  or  busi- 
ness of  a  person  is  defined  to  be  that  which  is  of 
principal  concern  to  him,  of  some  permanency  in  its 
nature,  which  he  deems  of  paramount  importance  to 
his  welfare  and  on  which  he  chiefly  relies  for  his 
livelihood  or  as  the  means  of  acquiring  wealth.^* 

Under  this  interpretaton  of  the  law  it  has  been 
decided  that  a  person  may  be  exempt  if  he  is  a  tiller 
of  the  soil,  although  he  is  also  engaged  in  a  small  way 
as  a  banker ;  or  if  he  is  the  owner  of  agricultural  land 
which  he  cultivates  as  a  principal  occupation  and 
source  of  revenue,  although  he  may  perform  certain 
legal  services  and  collect  accounts ;  or  if  he  is  engaged 
in  business  of  any  kind  on  a  small  scale,  the  income 
from  which  is  relatively  small  compared  with  his 
income  from  his  land ;  or  if  he  is  a  cattle  raiser  and 
farmer  combined,  the  occupations  being  directly  con- 
nected and  related  to  each  other.  On  the  other  hand, 
a  cattle  dealer  is  not  a  farmer  because,  after  buying 
the  cattle,  he  uses  his  land  temporarily  for  feeding 
the  cattle. 

A  landowner  who  has  leased  his  property  to  a 
tenant  for  rental  in  money,  having  no  interest  in 
the  products,  is  not  a  farmer.  But  if  the  owner 
leases  his  land  on  shares,  or  leases  a  part  and  culti- 

38  Be  Drake,  114:  Fed.  229. 
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vates  a  part  himself,  he  still  is  in  the  exempt  class. 
In  a  well  considered  case  decided  in  New  York,  it 
appeared  that  the  bankrupt's  wife  had  acquired  title 
to  lands  formerly  belonging  to  her  husband  for  the 
purpose  of  preventing  the  husband's  creditors  from 
seizing  the  property.  The  husband  managed  the 
farm,  treated  the  property  as  his  own  and  in  every 
way  exercised  dominion  over  the  property.  The 
court  held  that  the  mere  fact  that  the  wife  held  the 
legal  title  to  the  lands  was  immaterial  and  that  the 
husband  was  a  farmer  under  the  statute  and  could 
^  not  be  adjudged  an  involuntary  bankrupt.** 

6.  Banking  corporations  excepted. — ^Persons  en- 
gaged, imder  the  law  of  any  state  or  territory,  as 
private  bankers,  either  as  individuals  or  co-partners, 
may  be  adjudged  bankrupts,  but  banking  corpora- 
tions are  specially  excepted.^**  Neither  a  state  nor  a 
national  bank  may  be  brought  within  the  provisions 
of  the  bankruptcy  court.*  ^ 

7.  Partners. — ^A  partnership,  during  the  continu- 
ance of  the  partnership  business,  or  after  its  dissolu- 
tion and  before  the  final  settlement  thereof,  may  be 
adjudged  a  bankrupt.  Under  the  interpretation  of 
the  existing  law,  if  one  partner  commits  an  act  of 
bankruptcy  as  to  the  partnership  property,  his  act 
becomes  an  act  of  bankruptcy  by  the  firm.  Under 
former  statutes  it  was  necessary  that  the  act  of 
bankruptcy  be  committed  by  all  of  the  partners.*^ 
The  test  to  be  applied  is  whether  the  act  complained 

39  Ee  Johnson,  149  Fed.  864. 

40  Ee  Oregon  Trust  &  Savings  Bank,  156  Fed.  319. 

«  White  Mountain  Paper  Co.  v.  Morse  &  Co.,  127  Fed.  643. 
«2  Be  Borelli  &  Callahan,  142  Fed.  296. 
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of  was  within  the  scope,  of  the  partnership  business. 
The  individual  assets  of  each  of  the  co-partners  must 
be  considered  in  determining  the  firm's  solvency.  If 
the  individual  assets  and  the  partnership  property 
combined  are  in  excess  of  all  the  partnership  lia- 
bilities, there  is  no  insolvency,  the  rule  being  that 
each  partner  is  liable  jointly  and  severally  for  aU  the 
debts  of  a  co-partnership. 

In  Ameriqa  the  authorities  are  not  agreed  as  to 
the  right  of  a  court  of  bankruptcy  to  assume  juris- 
diction so  as  to  adjudge  a  partnership  bankrupt, 
after  the  death  of  one  of  the  partners.  If  an  adjudi- 
cation is  made  after  the  death  of  a  partner,  the  pre- 
rogatives of  the  administrator  of  the  estate  of  the 
deceased  may  be  interfered  with  and  much  confusion 
may  arise.  The  weight  of  authority  would  now  ap- 
pear to  be  that  no  partnership  wiU  be  adjudged 
bankrupt,  when  one  of  the  partners  is  dead. 

Practically  the  same  question  must  be  considered 
as  to  jurisdiction,  where  one  of  the  partners  is  insane. 
Urlder  the  statutes  of  the  several  states,  if  a  com- 
mittee or  conservator  of  the  estate  of  a  lunatic  is 
appointed,  his  rights  would  appear  to  take  priority 
over  the  bankruptcy  court,  but  a  partnership  of 
which  a  lunatic  is  a  member  may  be  adjudged  bank- 
rupt and  the  firm's  assets  be  applied  in  payment  of 
the  partnership  debts. 

It  is  not  necessary  that  separate  petitions  for  a 
discharge  in  bankruptcy  be  made  by  the  individual 
members  of  a  firm  and  by  the  firm.  One  petition 
made  and  filed  by  the  firm  and  by  the  individuals 
will  be  sufficient.    It  sometimes  occurs  that  certain 
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of  the  partners  desire  an  adjudication  in  bankruptcy 
while  other  partners  are  opposed  to  such  action.  If 
one  partner  prays  for  an  adjudication,  without  the 
consent  of  the  other  partner,  the  proceedings  are  vol- 
untary as  to  the  partner  who  petitions  and  involun- 
tary as  to  the  partner  who  refuses  to  join  in  the 
application.  As  against  the  partner  who  does  not 
consent,  the  same  facts  must  be  proved  in  order  to 
give  the  court  jurisdiction,  that. are  required  in  all 
involuntary  proceedings.  Unless  the  petition  filed 
prays  for  an  individual  as  well  as  a  partnership 
adjudication,  the  partnership  only  will  be  adjudged 
bankrupt,  and  an  adjudication  against  the  partners 
as  individuals  will  not  be  granted.  It  necessarily  fol- 
lows that  where  there  is  only  an  adjudication  as'  to 
the  partnership,  the  individuals  will  not  be  granted  a 
discharge.** 

If  a  firm  has  no  assets,  and  the  creditors  are  prop- 
erly cited  to  appear,  the  discharge  of  individual  part- 
ners will  also  be  a  discharge  from  the  debts  of  the 
co-partnership.  Creditors  of  a  partnership  will  be 
paid  out  of  the  assets  of  the  firm,  in  priority  of  indi- 
vidual creditors,  but  individual  creditors  will  be  paid 
out  of  the  several  respective  individual  estates. 
"When  the  assets  of  a  partnership  are  insufficient  to 
discharge  the  firm's  liabilities  in  full  the  creditors 
of  the  partnership  will  share  only  in  such  surplus 
from  the  estates  of  the  individuals  as  may  remain 
after  the  individual  creditors  are  paid  in  full.  If 
the  individual  is  adjudged  bankrupt,  his  personal 
debts  must  be  paid  first  from  his  individual  assets 

*8  He  Pincus,  147  Fed.  621,  Leading  IjiiUSTEATivE  Oases. 
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and  the  debts  of  the  partnership  must  be  paid  from 
the  partnership  assets.  The  firm's  creditors  have 
the  same  rights  and  powers  to  wind  up  the  partner- 
ship affairs,  that  belong  to  the  surviving  partner  in 
case  one  of  the  members  of  the  firm  is  dead. 

8.  Exemptions  granted  to  bankrupts. — ^It  has 
long  been  the  policy  of  the  law  to  protect  debtors, 
who  are  unable  to  pay  all  of  their  obligations,  to 
the  extent  that  certain  property  shall  not  be  subject 
to  levy  or  seizure  under  execution.  JProvisions  to 
this  effect  may  be  found  in  the  statutes  of  the  sev- 
eral states.  The  nature  and  extent  of  such  exemp- 
tions vary,  and  in  order  to  ascertain  what  property 
an  insolvent  or  bankrupt  debtor  may  withhold  from 
his  creditors,  the  statutes  of  the  jurisdiction  of  the 
debtor  must  be  consulted.  Following  the  long  estab- 
lished policy  of  the  law,  the  federal  statute  specific- 
ally provides  that  the  Bankruptcy  Act  shall  not  affect 
allowances  to  a  bankrupt  of  the  exemptions  which  are 
prescribed  by  the  state  laws  in  force  at  the  time  of 
the  filing  of  the  petition  in  the  state  wherein  the 
bankrupt  had  his  domicile  for  the  six  months  or  the 
greater  portion  thereof  immediately  preceding  the 
filing  of  the  petition.  The  domicile  of  the  debtor  is 
construed  here  to  mean  personal  presence  in  a  fixed 
and  permanent  abode.** 

In  order  to  enjoy  the  privileges  of  the  statute, 
however,  the  bankrupt  must  affirmatively  allege  and 
set  forth  his  right  to  exemption  and  in  what  property 
that  right  exists.*^    The  claim  must  be  made  before 


4*Ee  Dinglehoef,  109  Fed.  866. 
*5  Re  Brown,  100  Fed.  441. 
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a  discharge  is  granted.  It  follows  that  a  trustee 
in  bankruptcy  cannot  sustain  a  claim  to  assets  rep- 
resenting the  debtor's  exemptions.  The  right  to 
exemption  being  a  personal  one  belonging  to  the 
debtor,  he  may  waive  the  right.  He  may  make  a 
general  or  specific  surrender  of  the  exempted  assets 
or  he  may  waive  the  right  by  mere  failure  to  assert 
it,*®  Although  the  privilege  is  said  to  be  personal  to 
the  debtor,  as  the  purpose  of  the  law  is  to  afford  a 
fair  protection  to  the  family,  it  is  held  that  the 
debtor's  wife  and  children  may  also  assert  and  en- 
force the  claim.* '^  Generally  the  state  statutes  afford 
a  sufficient  guide  to  the  debtor  in  his  choice  of*  ex- 
empted property.  In  relation  to  life  insurance  poli- 
cies, the  right  is  not  so  clear  or  certain. 

*8Re  Spitley  v.  Frost,  15  Fed.  304;  re  Braekett  v.  Watkins,  21  Wendell 
68  (N.  Y.) ;  Pond  v.  KimbaU,  101  Mass.- 105. 
*i  Smith  V.  Kehr,  20  Wall.  31. 
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CHAPTER  m. 
DUTIES  OF  BANKRUPT. 

9.  Duties  stated. — Certain  duties  are  enjoined  in 
order  that  a  bankrupt  maybe  granted  a  discharge. 
He  must  (1)  attend  the  first  meeting  of  his  creditors, 
if  directed  by  court  or  judge,  and  also  the  hedring 
upon  his  application  for  discharge ;  (2)  comply  with 
all  lawful  orders  of  the  court;  (3)  examine  the  cor- 
rectness of  all  claims  filed  against  his, estate;  (4)  exe- 
cute and  deliver  such  papers  as  shall  be  ordered  by 
the  court;  (5)  execute  to  his  trustee  transfers  of  all 
his  property  in  foreign  countries;  (6)  immediately 
inform  his  trustee  of  any  attempt  by  creditors  or 
others  to  evade  the  provisions  of  the  Bankruptcy  Act ; 
(7)  disclose  to  his  trustee  the  fact  of  a  false  claim 
filed  against  his  estate;  (8)  prepare,  make  oath  to 
and  file  in  court  within  ten  days,  unless  further  time 
is  granted,  after  the  adjudication,  if  an  involuntary 
bankrupt,  and  with  the  petition,  if  a  voluntary  bank- 
rupt, a  schedule  of  his  property,  showing  the  amount 
and  kind  of  property,  its  location,  and  its  money  value 
in  detail;  a  list  of  creditors,  stating  residences,  if 
known,  and  if  unknown,  that  fact  to  be  stated;  the 
amounts  due  each;  the  consideration,  the  security 
held  by  each  Creditor;  and  a  claim  for  exemptions 
to  which  he  is  entitled  (schedules  must  be  executed  in 
triplicate,  one  copy  of  each  for  the  clerk,  one  for 
the  referee  and  one  for  the  trustee)  ;  (9)  when  pres- 
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ent  at  the  first  meeting  of  creditors  and  at  any  other 
time  directed  by  the  court,  submit  to  an  examination 
concerning  the  conduct  of  his  business,  cause  of  bank- 
ruptcy, dealings  with  creditors  or  others,  amount, 
kind  and  whereabouts  of  his  property  and  all  mat- 
ters which  may  affect  the  administration  of  his 
estate. 

10.  Schedules  of  hankriipt.^One  of  the  most  im- 
portant duties  of  the  bankrupt  is  the  preparation  and 
filing  of  schedules  required  by  the  law.  Great  care 
should  be  exercised  in  the  statement  concerning  the 
creditors,  property,  exemption,  and  other  details.  A 
neglect  to  perform  this  duty  may  seriously  affect  the 
right  of  the  bankrupt  to  his  discharge.  If  the  cred- 
itors petition  the  debtor  into  involuntary  bankruptcy 
and  the  debtor  does  not,  within  ten  days  after  adjudi- 
cation, prepare  and  file  the  required  schedules,  the 
referee  in  bankruptcy  must  cause  the  schedules  to 
be  prepared  and  filed,  A  refusal  or  neglect  on  the 
part  of  the  bankrupt  to  prepare  and  file  schedules 
may  be  the  subject  of  a  contempt  of  court,  punish- 
able either  by  a  fine  or,  where  a  fi,ne  is  not  effectual, 
by  imprisonment.*®  Should  the  schedules  filed  be 
imperfect  or  incomplete,  amendments  may  be  allowed 
setting  forth  the  facts  and  information  omitted. 
Each  separate  sheet  of  the  schediiles  must  be  signed 
by  the  bankrupt.  The  schedules  may  be  verified  by 
oath  of  the  bankrupt  before  either  federal  or  state 
officers.  • 

11.  Examination  of  bankrupt. — Great  latitude  is 
permitted  in  the  bankrupt's  examination.    The  in- 

*8  Matter  of  Fellerman,  149  Fed.  244. 
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quiry  is  intended  to  be  general  and  thorough  in  rela- 
tion to  all  matters  connected  with  the  estate  of  the 
bankrupt.  The  strict  rules  of  evidence  are  not  en- 
forced. Leading  questions  may  be  asked.  Practi- 
cally the  only  limitation  in  the  examination  is  that 
the  questions  relate,  directly  or  indirectly,  to  the  mat- 
ters involved  in  the  bankruptcy  and  the  administra- 
tion of  the  bankrupt's  affairs.  On  the  other  hand, 
vexatious  or  annoying  questions  are  not  permitted. 
Inquiry  into  domestic  affairs,  matters  of  religion  or 
politics  will  be  disallowed.  The  examination  of  the 
bankrupt  must  be  read  over  by  him  and  subscribed. 
The  bankrupt  may  be  allowed  counsel,  but  his  coun- 
sel may  not  examine  the  bankrupt  in  behalf  of  the 
trustee.  The  bankrupt  may  be  cross-examined.  By 
the  weight  of  authority  it  is  now  established  that  a 
bankrupt  may  claim  his  privilege  and  refuse  to  an- 
swer incriminating  questions.*®  If  the  bankrupt  does 
not  swear  that  he  believes  his  answer  to  a  question 
might  tend  to  incriminate  and  the  court  rules  that 
such  answer  cannot  incriminate,  the  bankrupt's  an- 
swer may  be  compelled.®" 

12.  Death  or  insanity  of  bankrupt. — The  death  or 
insanity  of  bankrupts  does  not  abate  the  proceedings, 
which  are  to  be  continued  in  the  same  manner  as 
though  death  or  insanity  had  not  intervened.  Pro- 
ceedings in  bankruptcy  are  instituted  by  the  petition 
and  after  this  is  filed  there  may  be  no  abatement.  If 
it  is  proved  that  a  bankrupt  was  insane  when  the 
alleged  act  of  bankruptcy  was  committed,  no  juris- 

49  Counselman  v.  Hitchcock,  142  TT.  S.  547. 
so  Ee  Edward  Hess  &  Co.,  136  Fed.  988. 

285 


24  LAW  OF  BANKRUPTCY 

diction  would  be  acquired  by  the  court  and  the  peti- 
tion must  be  dismissed.®^  Where  the  defense  of  insan- 
ity is  interposed,  the  issue  of  insanity  must  be  tried 
in  the  bankruptcy  court,  and,  while  an  adjudication 
of  insanity  by  a  state  court,  after  the  filing  of  a  peti- 
tion, may  be  prima  facie  evidence  of  the  fact,  it  does 
not  conclude  the  bankruptcy  court  from  it^  inquiry 
and  judgment.  But  if  an  act  of  bankruptcy  is  com- 
mitted while  the  party  is  sane,  the  proceedings  will 
be  continued  although  the  bankrupt  may  subse- 
quently become  insane.''^  In  case  of  the  bankrupt's 
death  after  the  court  has  acquired  jurisdiction,  the 
widow  and  children  are  entitled  to  aU  right  of  dower 
and  allowance  as  fixed  by  the  laws  of  the  state  of  the 
bankrupt's  residence. 

13.  Protection  and  detention  of  bankrupts. — ^A 
bankrupt  is  exempt  from  arrest  on  civil  process,  ex- 
cept when  issued  from  a  court  of  bankruptcy  for 
contempt  or  disobedience  of  its  lawful  orders,  or  when 
issued  from  a  state  court  having  jurisdiction  and 
served  within  such  state,  upon  a  debt  or  claim  from 
which  his  discharge  in  bankruptcy  would  not  be  a 
release.  But  even  in  such  case  he  is  exempt  from 
arrest  when  in  attendance  upon  a  court  of  bankruptcy 
or  engaged  in  any  act  imposed  by  the  law.  The  priv- 
ilege is  generally  limited  to  bankrupts  and  is  in- 
tended for  their  protection.  At  common  law,  how- 
ever, the  same  right  has  been  extended  to  witnesses 
and  creditors  when  in  attendance  upon  bankruptcy 
proceedings.^'    A  bankrupt  may  be  extradited  when- 

51  Ee  Ward,  161  Fed.  755. 

52  Ee  Kehler,  162  Fed.  674. 
s»  Ee  Claiborne,  109  Fed.  74. 

286 


DUTIES  OF  BANKRUPT  25 

ever  found  within  the  jurisdiction  of  a  court  other 
than  the  one  issuing  the  warrant.  Extradition  from 
one  jurisdiction  to  another  is  accomplished  in  the 
same  manner  in  which  persons  under  indictment  are 
extradited. 

14.  Suits  against  and  by  bankrupts.— If  an  action 
has  been  commenced  against  a  bankrupt  and  is  pend- 
ing at  the  time  of  filing  the  petition,  the  court  will 
grant  an  order  staying  the  suit  until  after  an  adjudi- 
cation or  dismissal  of  the  petition.  If  adjudication 
follows,  the  action  may  be  further  stayed  for  a  period 
of  twelve  months  after  the  adjudication ;  or,  if  within 
that  time  the  bankrupt  applies  for  his  discharge, 
then  until  the  question  of  the  discharge  is  determined. 
In  order  that  a  suit  be  stayed  it  is  absolutely  essen- 
tial that  the  claim  which  is  the  foundation  of  the 
action  be  one  that  is  dischargeable  in  bankruptcy. 

The  statute  has  been  broadly  construed  to  include 
nearly  all  kinds  of  legal  proceedings  against  the 
bankrupt,  ;^rovided  the  obligation  be  one  from  which 
the  debtor  may  be  released.  Suits  in  equity,  actions 
at  law,  proceedings  imder  a  city  ordinance  to  collect 
debts,  proceedings  supplementary  to  execution,  and 
sheriff's  sales  may  be  prevented  by  order  of  the  court. 
Even  if  a  particular  claim  shall  have  been  omitted 
from  the  schedules  of  the  bankrupt,  stiQ  the  creditor 
may  be  enjoined,  provided  that  his  claim  is  a  prov- 
able debt  which  may  be  discharged. 

A  creditor  who  is  enjoined  from  continuing  an 
action  or  proceeding  against  a  debtor  is  liable  to  be 
adjudged  guilty  of  contempt  of  court.  If  an  injunc- 
tion is  not  granted  and  the  action  is  continued  to 
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judgment,  which  is  entered  after  a  discharge  has  been 
granted,  the  discharge  may  not  then  be  pleaded  as 'a 
release  of  the  judgment.®*  The  power  to  stay  actions 
upon  claims  against  a  bankrupt  is  granted  to  the 
court  for  the  protection  of  the  bankrupt's  estate. 
The  exercise  of  the  power  is  discretionary  and  unless 
abused  should  not  be  interfered  with.  If  fraud  only 
is  involved  in  the  suit  and  a  discharge  would  not 
effect  a  release,  the  action  should  not  be  stayed.^® 
The  trustee  of  the  bankrupt's  estate  may  appear  and 
defend  any  suit  against  the  bankrupt's  estate,  if  the 
court  s6  orders.  But  unless  such  appearance- and  de- 
fense shall  appear  to  be  for  the  interest  of  the  estate 
and  preservation  of  the  rights  of  the  bankrupt,  the 
trustee  should  not  be  permitted  to  act.'*  Rights  of 
action  on  all  claims  in  favor  of  the  bankrupt  vest  in 
the  trustee. 

54  Dimock  v.  Eevere  Copper  Co.,  117  U.  S.  559 ;  McDonald  v.  Davis,  103 
N.  Y.  508. 

56  Re  Wolloek,  120  Fed.  516. 
66  Be  Pranks,  95  Fed.  635. 


CHAPTER  IV. 
COMPOSITIONS— DISCHAEGE. 

15.  Compositions. — A  composition  is  an  agree- 
ment between  a  debtor  and  Ms  creditors  by  which 
the  creditors  consent  to  accept,  in  discharge  of  their 
claims,  a  lesser  sum  than  the  amount  due.  The  mutual 
promises  of  the  seyeral  creditors  will  afford  a  suffi- 
cient consideration  for  the  agreement.  The  statute 
provides  that  a  bankrupt  may  exercise  this  privilege. 
He  may  offer  terms  of  composition  to  his  creditors, 
after  he  has  been  examined  in  open  court,  at  or  after 
a  meeting  of  creditors,  and  has  filed  in  court  the 
schedule  of  his  property  and  list  of  creditors  re- 
quired by  law.  In  order  to  be  effective,  the  offer 
of  composition  must  be  made  to  aU  of  the  creditors, 
whether  their  debts  have  been  proved  or  not."  The 
offer  may  be  made  at  any  time  after  a  meeting  of  all 
creditors  has  been  held  and  the  bankrupt  has  been 
examined,  but  it  has  been  held  that  the  offer  need  not 
be  made  at  a  meeting  of  creditors.  The  offer  cannot 
be  effective  untU  confirmed  by  the  court  and  confirma- 
tion will  not  be  granted  until  after  the  offer  has  been 
accepted  in  writing  by  a  majority  in  mmiber  of  all 
the  creditors  whose  claims  have  been  allowed,  repre- 
senting a  majority  in  amount. 

No  particular  formality  is  required  for  either  the 

57  Ee  Bider,  96  Fed.  808,  Leading  Illustrative  Cases.  : 
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offer  or  acceptance  by  the  creditors.  If  the  creditor 
consents  unconditionally  to  accept  the  terms  offered 
by  the  debtor  and  signs  the  agreement,  the  statute 
is  sufficiently  complied  with.  If  it  appear  that  fraud- 
ulent representations  have  been  used  in  order  to 
secure  the  consent  of  creditors,  or  if  the  debtor  enter 
into  a  secret  agreement  with  a  certain  creditor  or 
creditors  by  which  the  debtor  promises  to  pay  such 
creditor  or  creditors  a  larger  sum  than  that  expressed 
in  the  common  agreement,  the  composition  will  be  set 
aside  and  the  debtor  may  fail  to  secure  his  discharge. 
Certain  creditors  only  are  permitted  to  vote  for  a 
trustee  of  the  bankrupt  and  these  creditors  alone 
will  be  considered  in  ascertaining  whether  a  sufficient 
number  have  been  secured  to  effect  a  composition. 
If  the  offer  is  accepted,  a  consideration  sufficient  to 
pay  all  of  the  creditors  the  stipulated  percentage 
must  be  deposited  in  a  place  designated  by  the  court. 
When  application  is  made  for  confirmation  of  the 
creditors'  agreement,  objections  may  be  entered,  but 
such  objections  must  show  positively  that  the  action 
taken  by  a  majority  of  the  creditors  has  not  been  in 
the  interest  of  all  concerned. 

16.  Opposition  to  confirmation. — ^A  creditor  who 
desires  to  oppose  the  bankrupt's  offer  of  composition 
must  enter  his  appearance  in  the  district  court.  The 
entry  must  show  that  the  creditor  api)ears  for  the 
purpose  of  opposing  confirmation  within  ten  days 
after  the  offer.  Unless  the  court  grants  an  extension 
of  time,  written  specifications  must  be  made  and  filed 
by  the  objecting  creditor.  The  specifications  must 
specifically  set  forth  the  grounds  of  objection.    The 
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application  for  confirmation  must  be  made  to  the 
district  judge,  who  must  confirm  the  composition,  (a) 
if  it  appears  that  the  proceeding  is  for  the  interest 
ot  all  the  creditors;  (b)  if  the  bankrupt  has  not 
been  guilty  of  any  of  the  acts  or  omissions  to  perform 
the  duties  which  would  bar  his  discharge;  (e)  if  the 
offer  is  made  in  good  faith  and  has  not  been  made 
or  procured  except  as  prescribed  by  statute  or  by 
any  means  prohibited  by  statute. 

Confirmation  may  be  prevented  upon  grounds  spec- 
ified in  the  statute.    These  are  three  in  number : 

First:  Confirmation  will  be  refused  when  it  is  not 
for  the  best  interest  of  the  creditors.  The  best  inter- 
est of  creditors  does  not  ask  whether  the  bankrupt 
could  give  a  larger  sum,  but  whether  more  would 
probably  be  realized  by  creditors  if  the  assets  of  the 
estate  were  administered  in  due  course  of  law. 

Second:  A  confirmation  will  be  denied  when  the 
bankrupt  has  committed  or  permitted  any  act  which 
would  prevent  his  discharge.  If  the  bankrupt  has 
been  guilty  of  the  prohibited  acts,  it  is  immaterial 
whether  or  not  the  composition  is  for  the  best  inter- 
est of  the  creditors. 

Third:  If  the  offer  or  acceptance  has  not  been 
made  in  good  faith,  the  composition  wiU  not  be  con- 
firmed. If  one  creditor  is  given  advantage  over"  an- 
other, by  secret  agreement,  the  relief  wiU  be  refused. 
A  corrupt  agreement  secured  by  connivance  between 
the  debtor  and  trustee,  who  induce  creditors  to  agree 
to  their  disadvantage,  will  prevent  confirmation. 

17.  Distribution  after  confirmation. — ^When  a  com- 
position is  confirmed  the  proceeds  deposited  are  dis- 
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tributed  pursuant  to  the  order  of  the  judge.  The 
case  in  bankruptcy  is  then  dismissed.  But  if  con- 
firmation is  refused,  the  proceedings  in  bankruptcy 
will  continue  and  the  estate  will  be  administered  as 
provided  by  the  law.  Under  the  direction  of  the 
court  the  composition  funds  ate  distributed  by  an 
appointee  or  agent  designated.  The  clerk  of  the 
court,  referee,  or  receiver,  or  trustee  may  act  in  that 
capacity. 

All  creditors,  even  those  whose  claims  were  not 
filed  before  the  composition  was  confirmed,  may 
share  in  the  distribution  of  the  fund.  The  judge  may 
order  that  all  creditors  shall  demand  their  respective 
shares  within  one  year  from  the  date  of  adjudication. 
Upon  application  of  an  interested  party,  made  and 
filed  within  six  months  after  an  order  for  confirma- 
tion has  been  granted,  the  judge  may  set  aside  the 
order  if  it  shall  appear  that  fraud  has  entered  into 
the  proceedings  and  that  the  moving  creditors  had 
no  knowledge  of  such  fraud  until  after  the  confirma- 
tion. However,  a  creditor  who  has  knowledge  that  a 
fraudulent  act  has  been  committed  and  makes  no 
objection  to  the  bankrupt's  offer  of  composition,  will 
not  be  heard  in  opposition  to  the  application  for  con- 
firmation. A  composition  will  not  be  set  aside  unless 
the  fraud  complained  of  is  connected  with  the  com- 
position agreement. 

18.  Discharge  of  the  bankrupt. — The  privilege  is 
granted  to  every  person  adjudged  a  bankrupt  that 
he  may  file  an  application  for  discharge  after  one 
month,  and  within  twelve  months,  subsequent  to  the 
adjudication;    A  liberal  construction  of  the  statute 
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has  been  followed,  and  although  a  person  may  have 
been  refused  a  discharge  in  a  prior  proceeding,  his 
second  application  will  be  received  and  heard  upon 
the  merits.^® 

If  a  bankrupt  is  of  soimd  mind  when  the  petition 
to  be  adjudicated  a  bankrupt  is  filed,  the  court  hav- 
ing acquired  jurisdiction  will  retain  it,  although  the 
bankrupt  subsequently  may  become  insane.  A  com- 
mittee duly  appointed  to  care  for  the  estate  of  an 
insane  person  is  authorized  to  institute  proceedings 
for  a  discharge.  The  death  of  the  bankrupt,  after 
proceedings  have  been  commenced,  will  not  defeat 
the  right  of  his  personal  representatives  to  a  dis- 
charge from  his  debts.^® 

Upon  motion  of  the  bankrupt  and  for  proper  cause 
shown,  the  judge  will  grant  an  extension  of  time  be- 
yond the  twelve  months'  limitation  to  enable  a  per- 
son to  make  application  for  his  discharge.  Unrea- 
sonable delay  on  the  part  of  the  bankrupt  will  defeat 
his  application  for  an  extension.*"  The  intent  of  the 
law  is  that  the  bankrupt,  being  afforded  a  privilege 
by  the  statute,  must  not  sleep  upon  his  rights,  but 
must  be  diligent  in  taking  advantage  of  the  remedy 
offered.  It  has,  therefore,  been  held  that  an  involun- 
tary bankrupt  who,  without  good  reason,  has  failfed 
to  apply  for  his  discharge  within  the  twelve  months, 
will  thereafter  be  denied  a  discharge  in  a  volimtary 
proceeding  from  debts  which  had  been  set  up  in  the 
schedules  in  the  involuntary  proceedings. 

Jurisdiction  to  hear  the  application  for  discharge 

08  Ee  Herrman,  102  Fed.  753. 

58  Ee  Miller,  133  Fed.  1017.  ' 

80  Ee  Wolff,  100  Fed.  430. 
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is  conferred  upon  the  judge  alone.  Referees  in  bank- 
ruptcy are  frequently  directed  to  take  proof  of  facts 
and  report  to  the  judge,  who  finally  passes  upon  the 
merits  of  the  application,  granting  or  refusing  a  dis- 
charge. Notice  must  be  given  aU  parties  in  interest 
of  the  time  and  place  of  the  application  for  the  dis- 
charge. Creditors  may  file  specifications  objecting 
to  the  bankrupt's  application.  A  creditor  whose 
claim  is  not  dischargeable  will  not  be  heard  in  oppo- 
sition,®^ The  specifications  must  be  clear  and  allege 
with  definiteness  and  particularity  aU  of  the  essen- 
tial facts  upon  which  the  objections  are  sought  to 
rest.  The  objector  must  show  that  he  himself  has 
not  been  guilty  of  laches  and  that  he  will  be  affected 
by  the  bankrupt's  discharge.  As  in  a  pleading,  a 
conclusion  of  law  must  not  be  averred.  Objection 
to  the  sufficiency  of  specifications  must  be  made  be- 
fore trial.  The  bankrupt  is  not  required  to  answer 
the  specifications.  The  issue  to  be  passed  upon  by 
ihe  judge,  is  made  by  the  application  and  specifica- 
tions. 

Tiie  burden  of  proof  is  upon  the  creditor,  so  far 
as  the  facts  are  concerned.  In  a  question  of  statutory 
interpretation  or  construction,  the  burden  may  be 
shifted  to  the  petitioner.*^  It  has  thus  been  held 
that  where  the  specifications  filed  rest  upon  the 
charge  that  the  bankrupt,  with  intent  to  conceal  his 
true  financial  condition,  has  neglected  and  failed  to 
keep  books  of  account,  the  burden  of  proof  is  with 
the  creditor  objecting  to  the  discharge,  and  the  latter 

81  Be  Servis,  140  Ted.  222. 

82  Be  ritchard,  103  Fed.  742;  Ee  Gilpin,  160  Ted.  171. 
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must  show  by  clear,  definite  and  convincing  evidence, 
not  only  that  the  debtor  failed  to  keep  books  of  ac- 
count, but  also  that  his  omission  to  do  so  was  with 
the  intent  to  conceal  his  true  financial  condition  and, 
therefore,  to  hinder,  delay  and  defraud  his  creditors."* 
If  the  allegations  of  an  opposing  creditor  impute  a 
crime  to  the  bankrupt,  the  latter  is  given  the  benefit 
of  a  doubt  and  the  proof  in  support  of  such  charge 
must  be  as  convincing  and  clear  as  would  be  required 
in  a  trial  upon  an  indictment. 

19.  Grounds  for  refusal  of  discharge. — The  rea- 
sons for  a  refusal  of  the  bankrupt's  application  for 
a  discharge  are  specified  in  §4,  subdivision  1,  sub- 
section b,  of  the  Bankruptcy  Act.  A  discharge  will 
be  denied  if  the  bankrupt  has  committed  an  offense 
punishable  by  imprisonment  as  provided  in  the  stat- 
ute. Among  these  offenses  are  concealment  of  assets 
and  a  false  oath  made  in  the  proceeding.  The  bank- 
rupt must  show  entire  good  faith  ia  order  to  secure 
discharge.  He  may  not  retain  any  part  of  his  prop- 
erty, except  that  exempt  by  statute,  and  even  exempt 
property  must  be  accounted  for  and  scheduled,  in 
order  that  the  court  may  determine  whether  the 
items  which  are  enumerated  come  within  the  exemp- 
tion granted  by  the  law.  Generally,  the  concealment 
of  assets  must  be  made  with  knowledge  and  with  in- 
tent to  defraud  the  creditors.  It  very  often  occurs 
that  the  petitioner  omits  from  his  schedules  of  assets 
certain  properties  that  should  have  been  set  forth, 
without  the  purpose  to  defeat  the  existing  claims  of 
creditors  and  merely  because  of  ignorance  or  inadver- 

63  Ee  Garrison,  149  Fed.  178,  Leading  Illusteattve  Cases. 
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tence.  If  there  is  an  absence  of  intent  to  defraud  in 
the  omission,  the  concealment  is  not  such  as  will 
operate  to  defeat  the  discharge  of  the  bankrupt.  A 
presumption  of  concealment  is  said  to  exist  when  the 
bankrupt  fails  to  account  for  property  in  his  posses- 
sion soon  after  adjudication,  and  the  property  has 
not  been  included  in  the  schedules. 

It  is  further  established  that  a  bankrupt  will  not 
be  denied  a  discharge  because  of  an  alleged  fraudulent 
concealment  of  property,  where  the  bankrupt's  title 
is  doubtful  and  the  property  was  not  enumerated  in 
the  schedules,  through  the  advice  of  counsel.**  Per- 
haps the  most  frequent  instance  of-  concealment  of 
assets  is  found  in  cases  where  the  bankrupt  seeks  to 
keep  from  his  creditors  certain  property  by  making 
a  transfer  thereof  to  his  wife.  Where  the  statutes 
of  the  state  in  which  the  bankrupt  resides  prohibit 
a  transfer  from  husband  to  wife,  a  deed  of  convey- 
ance is  held  not  to  be  a  concealment  of  assets  within 
the  intent  of  the  bankruptcy  statute.®^  It  may  be 
stated  as  a  rule  in  all  cases  that  a  bankrupt's  right 
to  discharge  wiU  be  defeated  where,  before  filing  his 
petition,  he  conveys  the  whole  or  any  part  of  his 
property  to  a  third  party  with  the  purpose  that  such 
property  shall  be  held  in  trust  for  himself,  and  fails 
to  insert  in  his  schedules  the  property  conveyed^®* 
The  burden  of  proof  rests  with  the  opposing  creditors 
to  show  that  the  assets  transferred  belonged  to  the 
debtor  and  that  the  transfer  was  made  with  intent  to 


84  Re  Alleman,  20  Am.  B.  E.  745. 

65  Re  Brown,  140  Fed.  383. 

«8  Hudson  V.  Mercantile  Natl.  Bank,  119  Fed.  346. 
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keep  the  property  from  ,the  creditors,  but  a  fair  pre- 
ponderance of  proof  is  held  to  be  sufficient.'^  The 
concealment  of  assets  contemplated  by  the  statute 
generally  must  take  place  while  the  party  is  a  bank- 
rupt or  after  his  discharge.  However,  if  a  bankrupt, 
before  legal  bankruptcy  has  taken  place,  has  con- 
cealed his  property  and  after  a  trustee  is  appointed 
continues  to  conceal  it,  he  is  criminally  liable  under 
the  statute  and  will  be  refused  a  discharge.*^ 

A  false  oath  made  by  the  bankrupt  in  the  course 
of  the  proceedings  must,  like  the  concealment  of  as- 
sets, be  made  with  guUty  knowledge  and  fraudulent 
intent.  It  follows  that  not  every  false  statement 
made  by  the  bankrupt,  even  connected  with  the  pro- 
ceedings, will  be  sufficient  to  bar  his  right  to  a  dis- 
charge. The  oath  or  testimony  must  be  intentionally 
false  and  not  merely  evasible.**  A  discrepancy  be- 
tween a  statement  of  a  bankrupt's  financial  condition 
made  prior  to  bankruptcy  and  his  schedules  is  not 
alone  sufficient  evidence  of  a  false  oath.''"  But  if  a 
bankrupt  makes  oath  to  his  schedules  that  he  has 
given  a  complete  statement  of  all  his  estate,  both  real 
and  personal,  and  has  knowingly  and  intentionally 
omitted  certain  of  his  assets,  his  oath  is  false  and  a 
discharge  will  be  refused.^^  If  the  property  or  secur- 
ities omitted  from  the  schedules  are  without  value,  a 
discharge  may  not  be  withheld.''^ 


«'  Ee  Delmour,  161  Fed.  589. 

«8  Ee  Jacobs  v.  Verstandig,  147  Fed.  797. 

80  Ee  Cohen,  149  Fed.  908. 

'0  Ee  Boyden,  132  Fed.  991. 

71  Ee  Herrman,  134  Fed.  566. 

72  Ee  MeCrea,  161  Fed.  246. 
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From  the  failure  of  the  bankrupt  to  keep  proper 
books,  or  his  destruction  or  concealment  of  books,  the 
law  will  infer  an  intent  to  conceal  his  true  financial 
condition  and  the  bankrupt  will  not  be  entitled  to  a 
discharge.  But  proof  of  the  mere  failure  to  keep 
books  will  not  be  sufficient,  without  additional  evi- 
dence to  sustain  the  charge  that  the  bankrupt's  fail- 
ure to  keep  books  was  with  the  intent  to  conceal  from 
his  creditors  his  true  financial  conditionJ^  The  act 
complained  of  must  not  have  occurred  before  the  stat- 
ute was  enacted.  Therefore,  books  lost  prior  to  the 
present  act  of  bankruptcy  could  not  be  construed  into 
a  failure  on  the  part  of  the  bankrupt  to  keep  books. 
It  must  appear  affirmatively  that  the  act  was  com- 
mitted or  the  omission  authorized  by  the  bankrupt. 
A  material  alteration  or  destruction  of  books  belong- 
ing to  a  co-partnership,  of  which  the  bankrupt  is  a 
member,  will  justify  the  comrfc  in  refusing  his  dis- 
charge.'* But  the  destruction  or  falsifying  of  the 
partnership  books  by  one  partner  will  not  affect  the 
discharge  of  the  innocent  partner.  Concealment  of 
the  bankrupt's  financial  condition  has  been  presumed 
owing  even  to  a  partial  failure  to  keep  proper  ac- 
counts. But  an  intent  to  conceal  will  not  be  pre- 
sumed from  the  mere  failure  to  keep  books  or  from 
bad  bookkeeping.  The  wrongful  intent  of  the  bank- 
rupt must  clearly  appear.  The  mutilation  or  destruc- 
tion of  receipts,  vouchers  or  other  papers  which 
might  afford  material  information  to  creditors  con- 
cerning the  bankrupt's  estate  is  also  within  the  pro- 

w  B«  Burstein,  160  Fed.  765.    » 

T*  Be  Garrison,  149  Fed.  178,  Leasing  Illustbatite  Cases. 
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hibition  of  the  statute  and  may  ,be  sufficient  to  pre- 
vent the  bankrupt's  discharge. 

In  order  to  meet  a  large  number  of  cases  not  in- 
cluded within  the  statute  of  1898,  the  amendment  to 
§  14  of  the  act  passed  in  1903  provides  that  a  dis- 
charge may  be  denied  if  it  appears  that  the  bankrupt 
has  obtained  property  on  credit  from  any  person 
upon  a  materially  false  statement  in  writing  made 
to  such  person  for  the  purpose  of  obtaining  such 
property  on  credit;  or  if  he  has,  subsequent  to  the 
first  day  of  the  four  months  immediately  preceding 
the  fiHng  of  the  petition,  transferred,  removed,  de- 
stroyed or  concealed  or  permitted  to  be  removed,  de- 
stroyed or  concealed  any  of  his  property,  with  intent 
to  hinder,  delay  or  defraud  his  creditors;  or  if,  in 
voluntary  proceedings,  he  has  ibeen  granted  a  dis- 
charge in  bankruptcy  within  six  years ;  or  if,  in  the 
course  of  the  proceedings  in  bankruptcy,  he  has  re- 
fused to  obey  any  lawful  order  of,  or  answer  any 
material  questions  approved  by,  the  court.  Neither 
the  preceding  bankruptcy  statutes  nor  the  English 
law  contain  a  provision  that  a  false  statement  made 
in  securing  credit  may  prevent  a  discharge. 

The  amendment  of  1903  was  necessitated  because 
of  the  very  frequent  complaints  of  creditors,  that  they 
had  extended  credit  to  debtors  who  very  soon  there- 
after sought  relief  from  their  debts  in  bankruptcy. 
It  was  suggested,  before  the  law  was  amended,  that 
the  original  statute  might  be  interpreted  so  as  to 
cover,  within  the  fraudulent  acts  of  a  debtor,  his  false 
representations  as  to  his  assets  made  to  induce  credit. 
Owing  to  the  uncertainty  as  to  the  scope  of  the  law, 
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the  amendment  was  eniacted.  Obtaining  property  on 
credit  by  means  of  false  statements  will  not  be  con- 
fined to  a  sale  or  transfer  of  property,  but  will  also 
apply  to  a  loan  of  money  secured  from  a  bank.  If  the 
creditor  has  been  deceived  and  damaged  by  the  false 
representations  of  the  debtor  concerning  his  ability 
to  pay,  the  statute  is  violated  and  a  discharge  will  be 
refused,  as  the  intent  of  the  debtor  wiU  be  inferred. 
Although  it  is  not  necessary  to  prove  intention  to 
deceive,  evidence  to  show  intention  is  material  as 
an  element  of  proof.  In  short,  the  consequences  of 
the  false  representation  alone  are  the  test  to  deter- 
mine whether  the  act  comes  within  the  statute. 

The  requirement  of  the  statute  is  that  the  statement 
must  be  in  writing,  though  there  is  no  question  but 
that  a  debtor  by  oral  statement  may  make  fraudulent 
representations  to  induce  credit,  from  which  a  posi- 
tive fraud  might  be  inferred,  in  connection  with  other 
acts  on  the  part  of  the  debtor.  The  statement  must 
not  only  be  in  writing,  but  it  must  be  made  intention- 
ally by  the  debtor,  with  the  view  of  obtaining  prop- 
erty on  credit,  and  must  be  material  to  the  transac- 
tion without  any  doubt  or  question.  A  statement 
which  is  recklessly  made,  without  knowledge  of  its 
truth  or  falsity,  will  be  considered  a  fraudulent  act, 
under  the  statute.  The  vendor  must  have  relied 
upon  the  representations  of  the  vendee  in  making 
the  sale.  If  the  statement  made  is  not  the  material 
or  producing  cause  pf  the  transaction,  no  fraud  may 
be  imputed. 

It  is  not  essential  that  it  be  proved  that  the  bank- 
rupt personally  committed  the  fraud.    If  it  appear 
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that  his  agent,  acting  within  the  scope  of  his  general 
authority,  has  made  the  statement  by  which  the  cred- 
itor has  been  damaged,  the  agent's  act  becomes  that 
of  the  bankrupt.  Likewise,  a  false  statement  made 
by  one  partner  in  order  to  secure  credit  for  his  firm, 
if  made  in  connection  with  the  business  of  the  part- 
nership and  for  its  benefit,  is  the  act  of  the  firm,  and 
all  of  the  partners  may  be  refused  a  discharge,  al- 
though the  other  members  of  the  co-partnership  did 
not  participate  ta  and  had  no  knowledge  of  the  false 
statement  made  by  their  co-partnerJ^  False  state- 
ments made  by  debtors  to  mercantile  agencies  may  be 
evidence  of  positive  fraud,  but  this  section  of  the 
bankruptcy  law  does  not  constitute  such  statements 
a  basis  for  a  creditor's  objection  to  the  bankrupt's 
discharge.  The  statute  requires  a  written  statement. 
The  writing  may  be  very  informal,  but'  it  must  be 
made  by  the  debtor  and  must  contain  the  material 
false  representations.  An 'oral  statement  given  an- 
other and  by  the  latter  reduced  to  writing  and  trans- 
mitted to  a  creditor  will  not  be  sufficient  to  charge  the 
debtor,  unless  the  person  who  prepares  the  statement 
acts  under  the  direction  of  the  debtor. 

20.  Fraudulent  transfers. — A.  discharge  will  be 
refused  if  a  debtor  at  any  time  subsequent  to  the 
first  day  of  the  four  months  immediately  pre- 
ceding the  filing  of  the  petition  has  transferred, 
removed,  destroyed  or  concealed  or  has  permitted 
to  be  removed,  destroyed  or  concealed  any  of  his 
property,  with  intent  to  hinder,  delay  or  defraud 
his  creditors.    In  effect,  any  preference  is  a  trans- 

75  Ee  Hardie  &  Co.,  143  Ped.  553 ;  Ee  Pincus,  147  Fed.  621. 
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fer.  If  either  a  preference,  as  specified  in  the 
statute,  or  a  transfer  is  fraudulent,  the  transaction 
will  come  within  the  prohibition  of  the  statute.  A 
fraudulent  transfer,  whether  a  preference  under  this 
section  of  the  statute  or  not,  will,  of  course,  prevent 
the  bankrupt's  discharge.  Before  construing  the 
statute  it  is  well,  generally,  to  consider  to  what  extent 
an  owner  of  property  may  dispossess  himself  of  the 
title  without  committing  a  fraud  upon  his  creditors. 

The  certain  fundamental  prerogatives  of  owner- 
ship need  carefully  to  be  observed.  The  owner  of 
property,  whether  real  or  ^personal,  possesses  the 
absolute  right  to  dispose  of  all  or  of  a.ny  part  of  his 
property  as  he  sees  fit.  The  only  restriction  imposed 
by  law  is  that  no  transfer  shall  be  made  which  will 
interfere  with  existing  rights  of  other  persons.  If 
the  right  of  disposition  is  exercised  to  the  injury  or 
prejudice  of  third  parties,  the  courts  will  then  inter- 
fere. The  Statute  of  Elizabeth,  chapter  5,  is  regarded 
as  the  foundation  of  all  subsequent  law  relating  to 
fraudulent  conveyances.  The  statute  has  been  sub- 
stantially re-enacted  in  nearly  every  American  state. 
It  is  to  be  observed,  however,  that  the  statute  is 
merely  declaratory  of  the  common  law,  for  long  be- 
fore statutory  enactments  affecting  fraudulent  trans- 
fers, the  rules  of  the  common  law  were  invoked  to 
prevent  a  debtor  from  selling,  transferring  or  mort- 
gaging his  property,  with  the  intent  to  hinder,  delay 
or  defraud  existing  creditors. 

A  transfer  is  not  fraudulent,  either  under  the  statu- 
tory or  common  law,  imless  the  act  is  directed  against 
creditors  who  have  just,  lawful  and  existing  claims. 
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The  debtor  may  have  intended  to  deceive  the  public, 
without  delaying,  hindering  or  defrauding  creditors. 
In  such  ease  no  legal  fraud  would  exist.  The  cred- 
itors of  a  person  who  have  been  defrauded  have  no 
right  to  inquire  into  the  fraud,  although  the  fraudu- 
lent act  may  have  diminished  the  debtor's  means  to 
pay  them.  A  fraud  upon  creditors  consists  in  the 
intention  to  prevent  a  recovery  of  their  just  debts  by 
withdrawing  property  of  the  debtor  from  their 
reach.''''  Fraudulent  intent  is  not  always  a  question 
of  fact.  Frequently  it  becomes  a  question  of  law. 
If  an  act  necessarily  delays,  hinders  or  defrauds  cred- 
itors, the  law  will  presume  the  fraudulent  intent.''^ 
The  mere  intent  to  prevent  a  sacrifice  of  property  is 
not  sufficient  to  render  a  conveyance  void.  Accident 
or  mistake  generally  will  not  be  deemed  sufficient 
to  render  a  person  guilty  of  fraud,  but  parties  to  a 
written  instrument  are  presumed  to  know  the  eon- 
tents  of  papers  signed,  and  if  the  terms  expressed 
are  fraudulent,  inadvertence  or  mistake  will  not  be  a 
defense.  As  fraud  rests  upon  the  debtor's  intent j  it 
must  exist  at  the  time  of  the  transfer.''* 

As  before  observed,  the  statute  provides  that  a 
petition  against  a  person  who  is  insolvent  and  who 
has  committed  an  act  of  bankruptcy  may  be  filed 
within  four  months  after  the  commission  of  the  act. 
A  discharge  will  be  refused  if  the  bankrupt  has  trans- 
ferred, destroyed  or  concealed  his  assets  within  the 
four  months'  period,  if  such  act  or  acts  are  included 

TeMeKibbin  v.  Martin,  64  Penn.  352;  Ee  Mullen,  4  Am.  B.  E.  224,  101 
Fed.  413,  Leading  Illustrative  Cases. 

T7  Baboock  v.  Eekler,  24  N.  Y.  623 ;  Winchester  v.  Charter,  97  Mass.  140. 
'8  Sommerville  v.  Horton,  26  Am.  Dee.  242. 
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within  the  inhibition  of  the  Statute  of  Frauds.  Al- 
though the  bankrupt  may  have  acted  innocently  and 
without  knowledge,  if  the  conveyance  or  transfer 
be  made  within  the  statutory  limitation  of  four 
months,  a  creditor's  objection  to  a  discharge  will  be 
sustained.  On  the  other  hand,  if  it  appear  that  the 
conveyance  or  transfer  was  made  before  the  period 
of  four  months,  the  bankrupt  may  be  granted  a  dis- 
charge, although  his  act  was  intended  to  defeat  a 
subsisting  claim.''®  In  ISTew  York  it  is  held  that  a  deed 
of  real  property  made  and  executed  a  considerable 
period  before  the  four  months'  limitation,  with  intent 
to  hinder,  delay  and  defraud  creditors,  may  be  set 
aside  by  a  creditor  objecting  to  a  bankrupt's  dis- 
charge, where  it  is  proved  that  the  deed  is  withheld 
from  the  records  and  is  not  recorded,  according  to 
the  provisions  of  the  statute,  until  within  the  four 
months'  period.*'*  But  it  must  appear  that  the  trans- 
fer has  diminished  the  debtor's  estate. 

The  fifth  objection  specified  in  the  statute  to  a 
bankrupt's  discharge  is  peculiar  to  the  American  law. 
In  England  a  bankrupt  may  be  granted  but  one  dis- 
charge. A  second  application  will  not  be  heard.  By 
the  American  statute  a  bankrupt  cannot  be  discharged 
in  voluntary  proceedings  if  a  previous  discharge  has 
been  granted  within  a  period  of  six  years.  Likewise, 
a  second  discharge  will  not  be  granted  in  involuntary 
proceeding,  instituted  by  creditors,  where  the  bank- 
rupt has  been  discharged  upon  his  own  application 
within  the  six  years  preceding.    The  time  limitation 

70  Be  Brumbangh,  128  Fed.  971. 
80  Be  McKane,  162  Fed.  733. 
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will  begin  to  run  from  the  date  of  the  order  of  dis- 
charge. 

The  sixth  objection  contained  in  the  statute  is  based 
upon  the  bankrupt's  refusal  to  obey  any  lawful  order 
of  the  court,  during  the  pendency  of  the  proceedings, 
or  to  answer  any  material  question.  After  the  court 
has  acquired  jurisdiction,  either  in  voluntary  or  in- 
voluntary proceedings,  the  bankrupt  seeking  a  dis- 
charge must  show  good  faith,  render  any  assistance 
in  the  administration  of  the  estate  that  may  be  re- 
quired, and  must  not  decline  to  obey  the  court's 
oi?ders  or  to  obstruct,  delay  oj*  embarrass  the  pro- 
ceedings. 

Although  the  bankrupt's  answer  to  a  material 
question  may  tend  to  degrade  or  incriminate  him, 
he  must  answer  or  a  discharge  will  be  refused.*^  This 
provision  of  the  statute  has  been  held  to  be  not  in 
conflict  with  the  fifth  amendment  of  the  Federal  Con- 
stitution.®^ 

Whether  a  discharge  shall  be  granted  rests  within 
the  discretion  of  the  judge.  If  the  specifications 
filed  by  creditors  are  sustained,  in  whole  or  in  part, 
the  reKef  will  be  denied.  Trivial  objections,  not 
reaching  the  merits,  however,  will  not  be  considered 
fatal.  The  laches  of  a  bankrupt  in  making  applica- 
tion for  final  hearing,  or  the  omission  of  one  or  more 
debts  from  the  schedules  filed,  will  not  prevent  a  dis- 
charge. '  '' 

If  it  appears,  after  the  final  order  has  been  granted, 
that  a  creditor  has  been  induced  to  file  no  objections 

81  Ee  Weinrel),  153  Fed.  363. 

82  Se  Dresaer,  145  Fed.  1021. 
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to  the  discharge  for  a  consideration,  a  sufficient 
.  ground  exists  for  vacating  the  order. 

The  order  freeing  the  bankrupt  from  his  debts  is 
personal.  Judgments  obtained  in  good  faith  will  con- 
tinue unless  by  provision  of  state  laws  cancellation 
may  be  compelled.®*  The  order  of  discharge  is  merely 
a  bar  to  the  remedy.  Therefore,  it  must  be  pleaded 
by  the  bankrupt,  in  answer  to  an  action  or  proceed- 
ing by  a  creditor  to  enforce  a  debt  or  lien,  A  judg- 
ment obtained  after  the  petition  is  filed,  but  before 
discharge,  does  not  become  a  superior  lien.  It  stUl 
remains  a  debt  to  which  the  discharge  may  be  pleaded 
as  a  bar. 

21.  Discharge  may  be  revoked. — The  judge  may, 
upon  application  of  parties  in  interest,  who  have  not 
been  guilty  of  undue  laches,  filed  at  any  time  within 
one  year  after  a  discharge  shall  have  been  granted, 
revoke  it  upon  a  trial  if  it  shall  be  made  to  appear 
that  it  was  obtained  through  the  fraud  of  the  bank- 
rupt and  that  the  knowledge  of  the  fraud  has  come 
to  the  petitioners  since  the  granting  of  the  discharge, 
and  that  the  actual  facts  did  not  warrant  the  dis- 
charge. It  is  to  be  observed  that  fraud  is  the  only 
ground  specified  in  the  statute  by  which  the  court 
is  authorized  to  revoke  a  discharge.  In  an  action 
or  proceeding  based  upon  fraud,  to  revoke  a  dis- 
charge, the  -limitation  is  held  to  run  from  the  date 
of  the  discharge  and  not  from  the  discovery  of  the 
fraud.®*  Generally,  a  constructive  fraud  will  not  be 
sufficient  to  warrant  a  revocation.    The  fraud  must 

83  Hussey  v.  Judson,  43  Misc.  R.  370  (N.  T.). 

84  Mall  &  Co.  V.  TJUrich,  37  Fed.  653. 
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be  one  of  fact  and  must  be -proved  by  clear  and  indis- 
putable evidence.  An  omission  of  assets,  with  fraud- 
ulent intent,  wiU  be  a  good  reason  for  revocation; 
but  if  the  omission  has  been  occasioned  by  a  mistake 
of  law  which  the  bankrupt  has  thereafter  attempted 
to  rectify,  revocation  should  not  be  ordered.  The  ap- 
plication of  this  section  of  the  statute  is  restricted  to 
frauds  that  are  discovered  after  the  discharge  has 
been  granted.   A  revocation  nullifies  the  discharge. 

22.  Co-debtors  of  bankrupts. — The  liability  of  a 
person  who  is  a  co-debtor  or  guarantor  or  in  any 
manner  a  surety  for  a  bankrupt  shall  not  be  altered 
by  the  discharge  of  such  bankrupt.  Tinder  the  law, 
the  discharge  of  one  of  the  makers  of  a  promissory 
note  will  not  affect  a  co-debtor  or  endorser.  The 
entire  debt  may  be  recovered  from  any  or  aU  other 
parties  to  the  instrument  except  the  bankrupt. 

23.  Debts  not  affected  by  a  discharge. — ^A  dis- 
charge in,  bankruptcy  shall  release  a  bankrupt  from 
all  of  his  provable  debts  except  such  as  (1)  are  due 
as  a  tax  levied  by  the  United  States,  the  state,  coimty, 
district  or  municipality  in  which  he  resides;  (2)  are 
liabilities  for  obtaining  property  by  false  representa- 
tions or  for  wilful  and  malicious  injuries  to  the  per- 
son or  property  of  another,  for  alimony  due  or  to  be- 
come due,  or  for  maintenance  or  support  of  wife  or 
child,  or  for  seduction  of  an  unmarried  female,  or  for 
criminal  conversation;  (3)  have  not  been  scheduled 
in  time  for  proof  and  allowance  with  the  name  of  the 
creditor,  if  known  to  the  bankrupt,  unless  such  cred- 
itor had  notice  or  actual  knowledge  of  the  proceed- 
ings in  bankruptcy ;   (4)  were  created  by  his  fraud, 
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embezzlement,  misappropriation  or  defa;lcation  while 
acting  as  an  officer  or  in  any  fiduciary  capaieity. 

All  debts  that  may  be  proved  against  the  bankrupt 
may  be  discharged.  Contractual  obligations  which 
are  not  merged  in  debts  that  are  provable,  under  the 
statute  may  not  be  discharged.  The  liability  of  a 
bankrupt  after  discharge  wiU  continue  as  to  such 
debts.  For  example,  the  relation  of  landlord  and 
tenant  is  not  ended  by  the  discharge.  In  the  exercise 
of  the  prerogative  of  sovereignty,  a  bankrupt's  dis- 
charge does, not  affect  debts  due  as  a  tax  and  levied 
by  the  federal,  state,  county  or  mimicipal  government 
ia  which  the  debtor  resides.  Prior  to  the  amendment 
of  the  bankruptcy  statute  in  1903  a  debt  contracted 
by  means  of  fraud  might  have  been  discharged,  unless 
the  fraud  had  been  established  and  judgment  ren- 
dered therefor.  The  law  now  prohibits  the  discharge 
of  all  debts  connected  with  the  obtaining  of  property 
by  false  pretenses  or  false  representations.*' 

In  an  important  decision  rendered  by  the  New 
York  Court  of  Appeals,  interpreting  this  section  of 
the  statute,  it  was  held  that  the  bankruptcy  law  does 
not  limit  the  exception  to  common  law  actions  of 
fraud  and  deceit.  The  gist  and  gravamen  of  the  ac- 
tion must  have  been  the  positive  and  intentional 
fraud  of  the  bankrupt.  The  record  presented  must 
clearly  show  that  such  misconduct  was  the  pith  of 
the  action  and  it  may  not  be  dependent  upon  oral 
proof  or  other  evidence  outside  of  the  record.*®  It 
must  be  determined  by  the  record  whether  the  debt 

85  Maekel  v.  Rochester,  135  Fed.  904. 

88  O'Beime  v.  Allegheny  &  Kinzua  E.  Co.,  151  N.  T.  372,  45  V.  E.  873. 
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is  founded  in  fraud.  The  provision  of  the  statute 
precluding  from  discharge  all  debts  incurred  in  the 
purchase  of  goods  by  fraudulent  representation  is 
general  in  its  application  and  applies  to  every  form 
of  deceit  or  falsehood  by  which  a  sale  is  induced.  A 
representation  concerning  a  fact,  when  made  with 
knowledge  and  falsely  and  fraudulently  for  the  pur- 
pose of  obtaining  money  from  another  and  by  means 
of  which  such  money  is  obtained,  will  create  a  debt 
or  obligation  by  means  of  a  fraud  which  involves 
moral  turpitude  and  intentional  wrong.  All  debts  so 
founded  are  unaffected  by  a  discharge.^^ 

In  reference  to  injuries  to  persons  or  property  it  is 
to  be  observed  that  the  inhibition  of  the  statute  re- 
lates only  to  such  injuries  as  are  wilful  and  malicious. 
To  prevent  the  discharge  of  debts  alleged  to  be  based 
upon  malice,  the  facts  relating  to  the  intent  and  mal- 
ice should  be  judicially  determined.  The  wprd  "wil- 
ful," in  this  connection,  has  been  construed  to  mean 
that  which  is  intentional,  and  the  malice  is  the  disre- 
gard of  duty  which  is  involved  in  the  intentional 
doing  of  a  wilful  act  to  the  injury  of  another.®* 

Under  this  clause  of  the  statute  a  judgment  for 
breach  of  promise  of  marriage,  accompanied  by  se- 
duction, a  judgment  rendered  for  the  alienation  of 
the  affections  of  husband  or  wife,  a  judgment  against 
a  physician  and  surgeon  for  malpractice  or  negligent 
treatment,  a  judgmeiit  for  libel  or  slander,  or  for  as- 
sault and  battery,  have  been  held  to  be  wilful  and 
malicious  injuries  to  the  person  and  property  of  an- 

8T  Forsyth  v.  Vehmeyer,  177  U.  S.  177. 
SB  McChriBtal  v.  CUsbee,  190  Mass.  120. 
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other,  and  such  obligations  are  not  affected  by  a  bank- 
rupt's discharge.  Before  the  amendments  to  the  stat- 
ute of  1898  there  was  much  conflict  in  court  concern- 
ing the  effect  of  a  discharge  upon  debts  for  alimony. 
The  weight  of  authority  seemed  to  be  that  such  obli- 
gations were  not  dischargeable.  The  amendment  of. 
1903,  however,  has  done  away  with  all  doubt  as  to  the 
intent  of  the  law  in  this  respect,  and  debts  for  ali- 
mony, either  due  or  to  grow  due,  are  not  discharge- 
able. 

Generally,  it  may  be  stated  that  wherever  an  obli- 
gation has  been  incurred  because  of  the  breach  of 
some  moral  duty,  with  exception  of  breach  of  promise 
of  marriage,  unaccompanied  by  seduction,  the  debts 
will  continue  as  existing  liabilities  against  the  bank- 
rupt even  after  his  discharge,  whether  reduced  to 
judgment  or  not. 

It  is  required  that  all  debts  which  the  bankrupt 
desires  to  be  freed  from  shall  be  scheduled  ia  the 
proceedings.  In  this  way  notice  of  the  application 
will  reach  the  creditors.  However,  the  statute  is  not 
too  strictly  construed.  If  a  creditor's  name  is  omit- 
ted from  the  schedules,  but  he  acquires  knowledge 
of  the  proceedings  in  bankruptcy  from  some  other 
source,  his  claims  may  be  discharged.  Great  care, 
however,  should  be  used  by  the  debtor  in  scheduling 
each  creditor 's  claim,  name  and  address.  Many  debts 
intended  to  have  been  discharged  have  continued  as 
liabilities  because  of  carelessness  and  laxity  in  com- 
plying with  the  terms  and  direction  of  the  statutes 
intended  to  Igive  creditors  due  and  sufficient  notice. 
It  foUows,  also,  that  where  the  debtor's  failure  ta 
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schedule  a  creditor  is  intentional,  the  debt  is  not  dis- 
charged. 

24.  Revival  of  debts  after  discharge.— A  debtor 
may  always  waive  his  right  to  the  bar  created  by 
either  a  composition  or  a  discharge  in  bankruptcy. 
It  is  not  essential  that  there  be  a  new  consideration 
to  support  an  agreement  reviving  a  debt.  The  moral 
obligation  on  the  part  of  the  debtor  to  pay  the  orig- 
inal indebtedness  will  always  suffice  to  support  a 
new  promise  made  after  a  discharge  has  been  granted 
or  a  composition  effected.  A  part  payment  of  either 
principal  or  interest  will  not  be  sufficient  to  renew 
a  debt.  By  statute  in  many  states  a  written  prom- 
ise to  pay  is  necessary.  The  promise  must  be  definite, 
certain  and  unambiguous.  Where,  however,  there  is 
no  statute  to  the  contrary,  an  oral  promise  will  suf- 
fice. An  acknowledgment  by  the  debtor,  without  an 
unequivocal  promise  to  pay  the  old  debt,  will  be  in- 
sufficient. If  the  promise  is  dependent  upon  an  ex- 
pressed condition,  it  must  appear  that  there  has  been 
an  actual  compliance  with  the  condition.  A  condi- 
tional promise  must  be  accepted  by  the  creditor.®^ 
Action  must  be  based  upon  the  original  consideration, 
and  it  is  not  necessary  for  the  creditor  either  to  plead 
or  prove  the  new  promise  unless  the  debtor  attempts 
to  bar  recovery  by  alleging  his  discharge  in  bank- 
ruptcy. 

88jte  Lorillard,  107  Fed.  677;  International  Harvester  Co.  v.  Lyman, 
10  Am.  B.  E.  450;  Allen  &  Co.  v.  Ferguson,  18  WaU.  1  (IT.  S.). 
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25.  Steps  in  bankruptcy  proceedings. — ^Upori  the 
filing  of  a  petition  in  involuntary  bankruptcy,  service 
thereof,  with  a  writ  of  subpoena,  shall  be  made  upon 
the  person  therein  named  as  defendant  in  the  same 
manner  that  service  of  such  process  is  now  had  upon 
the  commencement  of  a  suit  in  equity  in  the  courts  of 
the  United  States,  except  that  it  shall  be  returnable 
within  fifteen  days,  unless  the  judge  shall  for  cause 
fix  a  longer  time ;  but  in  case  personal  service  cannot 
be  made,  then  notice  shall  be  given  by  publication  in 
the  same  manner  and  for  the  same  time  as  provided 
by  law  for  service  by  publication  in  suits  to  enforce 
a  legal  or  equitable  lien  in  courts  of  the  United 
States,  except  that,  unless  the  judge  shall  otherwise 
direct,  the  order  shall  be  published  not  more  than 
once  a  week  for  two  consecutive  weeks  and  the  re- 
turn day  shaU  be  ten  days  after  the  last  publication, 
unless  the  judge  shall,  for  cause,  fix  a  longer  time. 
The  bankrupt  or  any  creditor  may  appear  and  plead 
to  the  petition  Avithin  five  days  after  the  return  day, 
or  within  such  further  time  as  the  court  may  allow. 

All  pleadings  setting  up  matters  of  fact  must  be 
verified  under  oath.  The  bankrupt  or  any  of  his 
creditors  who  shall  appear  may  controvert  the  facts 
alleged  in  the  petition.  The  judge  shall  determine 
as  soon  as  may  be  the  issues  presented  by  the  plead- 
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ings,  witliout  the  intervention  of  a  jury,  except  in 
cases  where  a  jury  trial  is  allowed  by  the  act,  and 
make  the  adjudication  or  dismiss  the  petition.  If 
on  the  last  day  in  which  the  pleadings  may  be  filed 
none  are  filed  by  the  bankrupt  or  any  of  his  creditors, 
the  judge  shall  on  the  next  day,  if  present,  or  as  soon 
thereafter  as  practicable,  make  the  adjudication  or 
dismiss  the  petition. 

If  the  judge  is  absent  from  the  district  or  the 
division  of  the  district  in  which  the  petition  is  pend- 
ing, on  the  next  day  after  the  last  day  on  which  the 
pleadings  may  be  filed,  and  none  have  been  filed  by 
the  bankrupt  or  any  of  his  creditors,  the  clerk  shall 
forthwith  refer  the  case  to  the  referee.  Upon  the 
fifing  of  a  voluntary  petition,  the  judge  shall  hear 
the 'petition  and  make  the  adjudication  or  dismiss  the 
petition.  If  the  judge  is  absent  from  the  district  or 
the  division  of  the  district  in  which  the  petition  is 
filed  at  the  time  of  the  filing,  the  clerk  shall  forthwith 
refer  the  case  to  the  referee.®" 

In  voluntary  proceedings  service  of  process  is  un- 
necessary. An  adjudication  is  ordered  by  the  judge 
and  the  proceedings  are  then  referred  to  the  referee. 

Whether  in  voluntary  or  involuntary  proceedings, 
petitions  must  be  filed  with  the  clerk  of  the  court. 
Unless  the  petitioner  then  submits  what  is  termed 
a  pauper  affidavit,  the  fees  prescribed  by  law  must 
accompany  the  petition  when  filed. 

Jurisdiction  is  acquired  by  the  court  when  the 
petition  is  filed.  The  filing  of  a  petition  is  a  con- 
structive notice  to  all  persons  and  is  a  caveat  to  all 

90  Bankruptcy  Law,  §  18. 
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the  world  and  in  effect  an  attachment  and  injunc- 
tion.*^ Such  notice,  however,  does  not  prohibit  all 
dealings  with  a  debtor  or  prevent  lienors  or  pledgees 
from  enforcing  contractual  obligations.®^ 

Liberality  is  exercised  by  the  court  in  the  amend- 
ment of  petitions  or  pleadings,  although  amendments 
are  addressed  to  the  discretion  of  the  court.  Amend- 
ments are  allowed  to  conform  the  petition  or  plead- 
ings to  the  proof.  It  has  been  held  that  where  an 
amendment  offered  shows  acts  of  bankruptcy  of  a 
like  character  to  the  one  alleged  in  the  original  peti- 
tion, the  amendment  will  be  allowed.  The  discretion 
of  the  court  may  not  be  abused,  but  should  be  exer- 
cised where  it  is  apparent  substantial  justice  may  be 
done  as  between  debtor  and  creditor.  For  example, 
it  will  not  be  considered  an  abuse  pt  discretion  to  per- 
mit an  amendment  of  an  involuntary  petition  so  as 
to  allege  that  the  bankrupt  is  not  a  wage  earner  nor 
a  person  engaged  chiefly  in  farming  or  tillage  of  the 
soil.**  It  is  even  permitted  that  certain  jurisdictional 
defects  may  be  amended.  Generally,  such  amend- 
ments relate  to  averments  of  residence  or  place  of 
business  of  the  bankrupt  or  to  the  number  of  the 
creditors.  But  if  the  proposed  amendment  is  -in- 
tended to  remedy  a  want  of  jurisdiction  in  the  court 
it  will  be  denied.  Facts  essential  to  invoke  jurisdic- 
tion differ  from  those  essential  to  constitute  a  good 
cause  of  action  for  the  relief  sought. 

The  statute  does  not  provide  for  any  special  man- 
ner of  service  of  process  upon  infants,  limatics,  or 

81  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344. 

S2  Be  Mertens,  144  Fed.  818. 

98  Armstrong  v.  Fernandez,  208  TI.  S.  324. 
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other  parties  under  disabilities,  or  corporations.  Gen- 
erally, in  such  cases,  the  method  adopted  by  the  state 
jurisdictions  is  followed.  i 

In  partnership  bankruptcy  it  often  occurs  that  one 
or  more  partners  will  refuse  to  join  in  a  voluntary 
petition.  The  proceedings  are  then  voluntary  as  to 
the  petitioning  partner,  and  involuntary  as  to  those 
refusing  to  join,  and  process  must  be  served  upon  the 
latter.  By  the  amendment  of  1903,  an  absentee  or 
absconding  debtor  may  be  served  by  publication  of 
the  process,  not  more  than  once  a  week  for  two  con- 
secutive weeks,  and  the  return  day  shall  be  ten  days 
after  the  last  publication.  Therefore,  service  upon 
absentees  requires  two  weeks  longer  time  than  serv- 
ice upon  a  debtor  within  the  district. 

If  defects  or  irregularities  exist  in  the  service  of 
process  in  involuntary  proceedings,  the  bankrupt 
may  urge  his  objection,  but  if  he  fails  to  appear  or 
appears  without  objections,  his  actions  wUl  consti- 
tute a  waiver.  If  a  bankrupt  elects  to  take  advantage 
of  a  defective  service  he  may  move  either  to  quash 
the  subpoena  or  to  set  aside  the  order  of  publication. 
Jurisdiction  of  the  person  of  the  bankrupt  will  be 
acquired  by  personal  appearance.  An  appearance 
may  be  entered  by  either  a  bankrupt,  a  creditor  or 
an  attorney  for  either  party.  If  appearance  is  made 
by  an  attorney,  he  must  be  admitted  to  practice  in 
the  District  Court  of  the  United  States  for  the  district 
in  which  the  proceedings  are  pending.  The  authority 
of  an  attorney  to  appear  for  a  creditor  cannot  be 
challenged  by  the  bankrupt.®* 

»*  Gage  &  Co.  v.  BeU,  124  Ted.  371. 
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Equity  rules  are  established  by  the  Supreme  Court 
of  the  United  States.  Pleadings  interposed  by  a 
bankrupt  are  governed  by  those  rules.  A  bankrupt 
or  creditor  may  file  an  answer  or  demurrer  to  a  peti- 
tion. Creditors  who  file  a  petition  against  a  bank- 
rupt may  enter  a  general  appearance.  Similarly  to 
general  rules  of  practice,  if  a  demurrer  is  sustained 
permission  to  answer  is  allowed.  A  jury  trial  may  be 
demanded  when  the  answer  is  entered.  A  pleading 
may  be  /verified  by  a  party  to  the  proceedings  or 
by  his  attorney-in-fact,  when  the  facts  and  circum- 
stances are  within  the  knowledge  of  the  attorney. 
In  involuntary  proceedings,  if  an  answer  is  inter- 
posed, the  judge  must  determine  the  issues  presented, 
and  not  a  jury,  unless  the  right  to  trial  by  jury  is 
granted  by  the  statute.  After  demand  is  made  for 
a  trial  by  jury,  generally,  the  issues  presented  are 
referred  to  a  referee  or  a  special  master  in  chancery 
to  hear  and,  to  report  upon  the  facts.  An  adjudica- 
tion may  be  made  in  involimtary  proceedings  on  the 
voluntary  appearance  of  the  bankrupt  and  his  admis- 
sion of  allegations  and  averments  of  the  petition.  A 
dismissal  will  be  granted  if  it  appear  that  the  court 
is  without  jurisdiction.  Want  of  jurisdiction  is  a 
question  that  will  be  considered  by  i^e  court,  when- 
ever and  however  raised,  even  if  the  parties  forbear 
to  raise  it  or  even  consent  that  the  case  may  be  heard 
on  its  merits.®^  If  the  parties  consent,  a  dismissal 
will  also  be  granted,  but,  if  not  made  on  the  merits, 
the  creditors  are  entitled  to  a  notice  by  mail  of  ten 
days.     When  a  petition  is  dismissed  by  consent  all 

ss  Be  Oohunbia  Beal  Estate  Co.,  101  Fed.  965. 
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of  the  petitioning  creditors  must  tmite  in  the  consent 
to  dismissal.  When  an  adjudication  is  made  juris- 
diction is  acquired  both  in  rem  and  in  personam.  An 
adjudication  is  conclusive  and  absolute  as  to  all  mat- 
ters that  might  have  been  determined  in  the  proceed- 
ings, and  objections  made  thereafter  will  not  be  con- 
sidered. An  application  to  vacate  an  adjudication 
may  be  made  and  if  proper  reason  exists  will  be 
granted.  But  the  ground  of  adjudication  cannot  be 
attacked  collaterally,  for  the  adjudication  is  as  bind- 
ing as  a  judgment  as  to  the  bankrupt  and  his  cred- 
itors.®* By  the  weight  of  authority,  if  an  involuntary 
petition  is  entered  by  creditors  a  bankrupt  may  not 
secure  an  adjudication  upon  his  voluntary  petition, 
pending  the  creditors'  petition. 

26.  Jury  trials. — A  person  against  whom  an  in- 
volimtary  petition  has  been  filed  shall  be  entitled  to 
a  trial  by  jury  in  respect  to  the  question  of  insolvency, 
except  as  provided  by  the  statute,  and  in  respect  to 
any  act  of  bankruptcy  alleged  in  such  petition  to  have 
been  committed,  upon  filing  of  a  written  application 
therefor,  at  or  before  the  time  within  which  an  an- 
swer may  be  filed.  If  such  application  is  not  filed 
within  such  time,  a  trial  by  jury  shall  be  deemed  to 
have  been  waived.  If  a  jury  is  not  in  attendance 
upon  the  court,  one  may  be  specially  summoned  for 
the  trial,  or  the  case  may  be  postponed. 

The  right  to  submit  matters  in  controversy,  or  an 
alleged  offense  under  the  statute,  to  a  jury  shaE  be 
determined  and  enjoyed,  except  as  provided  by  the 
Bankruptcy  Act,  according  to  the  United  States  laws 

9«  Re  Heeox,  164  Fed.  823. 
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now  in  force  or  such  as  may  be  hereafter  enacted  in 
relation  to  trials  by  jury.®^  Thus  in  contested  adjudi- 
cations only  two  issues  may  be  submitted  to  trial  by 
jury — ^insolvency  and  whether  an  alleged  act  of  bank- 
ruptcy may  have  been  committed  as  specified  in  the 
statute.  Where  the  creditors  allege  the  debtor's  in- 
solvency, the  burden  is  on  them  to  sustain  the  allega- 
tion by  a  fair  preponderance  of  proof.  Trial  by  jury 
is  governed  by  the  rules  of  the  common  law.  The 
judge  may  direct  a  verdict  or  may  set  aside  a  verdict. 

27.  Oaths  and  aflfirmations. — Oaths  required  by 
the  statute,  except  upon  hearings  in  court,  may  be 
administered  by  referees,  officers  authorized  to  ad- 
minister oaths  in  proceedings  before  the  courts  of 
the  United  States  or  under  the  laws  of  the  state, 
where  the  same  are  to  be  taken,  and  diplomatic  or 
consular  ofl&cers  of  the  United  States  in  foreign  coun- 
tries. Any  person  conscientiously  opposed  to  taking 
an  oath  may,  in  lieu  thereof,  affirm.  Any  person  who 
shall  affirm  falsely  shall  be  pimished  as  for  the  mak- 
ing of  a  false  oath.®* 

28.  Evidence. — ^A  court  of  bankruptcy  may  upon 
application  of  any  officer,  bankrupt  or  creditor  by 
order  require  any  designated  person,  including  the 
bankrupt  and  his  wife,  to  appear  in  court  or  before 
a  referee  or  the  judge  of  any  state  court  to  be  exam- 
ined concerning  the  acts,  conduct  or  property  of  a 
bankrupt  whose  estate  is  in  process  of  administra- 
tion under  the  act,  provided  that  the  wife  may  be 
examined  only  touching  business  transactions  by  her 

»T  Bankruptcy  Law,  §  19. 
88  Bankruptcy  Law,  §  20. 
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or  to  which  she  is  a  party  and  to  determine  the 
fact  whether  she  has  transacted  or  has  been  a  party 
to  any  business  of  the  bankrupt. 

The  right  to  take  depositions  in  proceedings  under 
this  act  shall  be  determined  and  enjoyed  according 
to  the  United  States  laws  now  in  force  or  such  as 
may  be  hCTeafter  enacted  relating  to  the  taking  of 
depositions,  except  as  provided  in  the  act.  Notice 
of  the  taking  of  depositions  shall  be  filed  with  the 
referee  in  every  case.  When  depositions  are  to  be 
taken  in  opposition  to  the  allowance  of  a  claim,  notice 
shall  also  be  served  upon  the  claimant  and  when  in 
opposition  to  a  discharge  notice  shall  also  be  served 
upon  the  bankrupt.  Certified  copies  of  the  proceed- 
ings before  a  referee  or  of  papers  when  issued  by 
the  clerk  or  referee  shall  be  admitted  as  evidence 
with  like  force  and  effect  as  certified  copies  of  the 
record  of  District  Courts  of  the  United  States  are- 
now  or  may  hereafter  be  admitted  as  evidence. 

A  certified  copy  of  the  order  approving  the  bond 
of  a  trustee  shall  constitute  conclusive  evidence  of 
the  vesting  in  him  of  the  title  to  the  property  of  the 
banlcrupt  and  if  recorded  shall  impart  the  same 
notice  that  a  deed  from  the  bankrupt  to  the  trustee, 
if  recorded,  would  have  imparted  had  not  bankruptcy 
proceedings  intervened. 

A  certified  copy  of  an  order  confirming  or  setting 
aside  a  composition,  or  granting  or  setting  aside  a  dis- 
charge, which  is  not  revoked,  shall  be  evidence  of  the 
jurisdiction  of  the  court,  of  the  regularity  of  the  pro- 
ceedings and  of  the  fact  that  the  order  was  made. 

A  certified  copy  of  an  order  confirming  a  eomposi- 
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tion  shall  constitute  evidence  of  the  revesting  of 
the  title  of  his  property  in  the  bankrupt  and  if  re- 
corded shall  impart  then  same  notice  that  a  deed 
from  the  trustee  to  the  bankrupt,  if  recorded,  would 
impart.®^ 

The  original  Act  of  1898  provided  that  a  witness 
could  not  testify  if  incompetent  under Jihe  laws  of 
the  state  in  which  the  proceedings  were  pending. 
In  certain  American  states,  the  wife  may  not  be 
compelled  to  testify  either  for  or  against  her  hus- 
band. Under  the  existing  law,  a  wife  may  be  exam- 
ined in  the  husband's  bankruptcy  proceedings,  but 
only  "as  to  business  transactions  with  the  husband 
or  to  determine  the  fact  whether  she  has  been  a 
party  to  such  transactions."  It  frequently  occurs 
that  the  only  or  chief  evidence  that  may  be  adduced 
must  be  furnished  by  the  wife's  testimony.  It  fol- 
lows that  if  the  wife  is  precluded  from  testifying 
as  a  witness  material  evidence  may  not  be  produced 
and  the.  proceedings  against  the  bankrupt  may  fail 
altogether.  Although  the  wife  may  be  a  creditor  of 
the  bankrupt  she  may  now  be  questioned  as  to  busi- 
ness transactions  with  her  husband  the  same  as  if 
she  were  a  third  party. 

Considerable  latitude  is  granted  in  the  wife's  ex- 
amination in  order  to  determine  whether  or  not  she 
has  really  been  acting  in  collusion  with  thfe  husbiand 
in  a  scheme  to  deprive  the  creditors  of  assets  to 
which  they  should  be  entitled.  It  has  thus ,  been 
held  that  where,  the  day  after  an  adjudication,  the 
wife  bought  a  lea^e  of  a  theatre  and  employed  her 

09  Ban&TBptey  Law,  §  21. 
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husband  as  manager,  she  might  be  examined  in  order 
to  discover  what  amount  she  paid  for  the  lease  and 
where  the  money  was  obtained  and  she  might  be 
asked  any  other  pertinent  questions  which  would  show 
whether  the  enterprise  belonged  to  her  or  was  carried 
on  by  the  bankrupt  in  her  name  as  a  cover/ 

Although  it  has  been  customary  to  grant  without 
objection  coimsel  to  a  witness,  still  it  is  not  a  matter 
of  right.  It  is  generally  assimied  that  a  referee  will 
allow  a  bankrupt  representation  by  counsel  at  any 
and  all  hearings  that  may  take  place. 

If  the  examination  of  a  witness  might  tend  to  show 
that  a  crime  had  been  committed,  counsel  should  be 
allowed  to  appear  and  take  part  in  the  proceedings. 
The  right  of  counsel  to  cross-examine  witnesses,  al- 
though usually  permitted,  is  in  the  court's  discre- 
tion. However,  it  may  here  be  observed  that  the 
tendency  is  to  allow  counsel  in  aU  cases  where  the 
rights  of  the  bankrupt  or  witness  require  or  appear, 
to  require  protection.  Liberality  is  exercised  in  the 
reception  of  testimony,  so  long  as  any  facts  may  be 
elicited  which  relate  to  any  acts,  conduct  or  property 
of  the  bankrupt. 

A  third  party  witness  will  be  protected  from  an 
unnecessary  inquiry  into  his  private  affairs,  that  do 
not  relate  to  the  matters  in  issue.  On  the  other  hand, 
if  it  be  made  to  appear  that  a  reasonable  suspicion 
may  exist  that  the  witness  has  been  preferred  by 
some  act  or  transfer  of  the  bankrupt  or  has  colluded 
with  him  to  secure  property  belonging  to  the  bank- 
rupt's estate,  the  witness  will  be  compelled  to  an- 

1  Be  Worrell,  125  Fed.  159. 
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swer  and,  under  proper  conditions,  produce  his  books 
in  order  to  determine  Ms  transactions  with  the  bank- 
rupt. 

A  corporation  bv  its  officers  or  agents  will  be  com- 
pelled to  produce  such  papers  and  books  as  may  be 
relevant  to  the  matters  in  controversy.  It  has  even 
been  held  that  a  president  of  a  bank  will  be  com- 
pelled to  produce  private  memoranda  or  accounts, 
which  may  show  transactions  of  the  bankrupt  with 
the  bank.  But  a  receiver  of  the  bankrupt  has  no  right 
to  take  possession  of  such  books  and  papers. 

By  the  statutes  of  the  several  states  it  is  gen- 
erally provided  that  persons  occupying  certain  con- 
fidential relations  shall  be  excused  from  testifying. 
Their  testimony  is  of  a  privileged  character  and 
where  the  state  grants  the  privilege  they  may  not 
be  compelled  to  bear  witness  in  the  federal  courts. 
For  example,  communications  between  physician  and 
patient,  priest  and  penitent,  attorney  and  client,  will 
be  protected  where  the  statutes  of  the  states  grant 
a  privilege.  This  rule  should  be  applied  with  much 
care,  however,  as  it  is  possible  that  material  facts, 
not  involved  within  the  general  privilege  granted 
by  the  statute,  may  fail  of  proof  if  in  every  instance 
an  alleged  confidential  communication  may  not  be 
inquired  into.  It  is  the  prerogative  of  the  court  to 
determine  whether  or  not  the  protection  of  the  stat- 
ute applies.  Thus  it  has  been  decided  that  an  at- 
torney at  law  may  not  refuse  to  identify  papers 
which  have  been  signed  by  him  on  the  ground  of 
privilege  and  that  he  must  testify  as  to  any  facts 
within  his  knowledge  that  may  have  been  acquired 
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in  any  other  way  than  through  the  medium  of  confi- 
dential communications. 

No  testimony  given  by  the  bankrupt  may  be  of- 
fered and  received  in  evidence  against  him  ia  any 
criminal  proceeding.  Although  the  bankrupt  may 
be  granted  immunity  by  the  statute,  stUl  he  has  the 
right  to  refuse  to  testify  to  such  questions  as  may 
tend  to  incriminate  him.  A  third  party  witness  may 
also  refuse  to  testify  upon  the  same  grounds.  An 
officer  of  a  bankrupt  corporation  who  has  been  in- 
dicted for  embezzling  funds  may  refuse  to  testify 
whether  he  had  taken  any  part  of  the  bankrupt's 
property,  upon  the  ground  that  his  answer  might 
incriminate  him. 

The  privilege  has  even  been  extended  to  the  exam- 
ination of  books,  records  and  papers  that  contain 
incriminating  evidence.  But  the  court  must  be  sat^ 
isfied  that  the  bankrupt's  claim  that  the  books  con- 
tain incriminating  evidence,  has  a  real  foundation  in 
fact.  Otherwise  an  order  will  be  issued  directing  the 
production  of  the  books  and  a  refusal  will  be  pun- 
ished as  for  a  contempt.^ 

29.  Reference  of  cases  after  adjudication. — ^After 
a  person  has  been  adjudicated  a  bankrupt  the  judge 
may  cause  the  trustee  to  proceed  with  the  adminis- 
tration of  the  estate  or  refer  it  generally  to  the 
referee  or  specially  with  only  limited  authority  to 
act  in  the  preinises  or  to  consider  and  report  upon 
specified  issues;  or  to  any  referee  within  the  terri- 
torial jurisdiction  of  the  court,  if  the  convenience  of 
parties  in  interest  will  be  served  thereby,  or  for  cause, 

2  Be  Hess,  134  Fed.  109. 
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or  if  the  bankrupt  does  not  do  business,  reside  or 
have  his  domicile  in  the  district.  The  judge  may 
at  any  time,  for  the  convenience  of  parties  or  for 
cause,  transfer  a  case  from  one  referee  to  another.* 

30.  Jurisdiction  of  United  States  and  state 
courts. — The  United  States  Circuit  Courts  shall  have 
jurisdiction  of  all  controversies  at  law  and  in  equity, 
as  distinguished  from  proceedings  in  bankruptcy,  be- 
tween trustees  as  such  and  adverse  claimants  con- 
cerning the  property  acquired  or  claimed  by  the 
trustees,  in  the  same  manner  and  to  the  same  extent 
only  as  though  bankruptcy  proceedings  had  not  been 
instituted  and  such  controversies  had  between  the 
bankrupts  and  adverse  claimants.  Suits  by  the 
trustee  shall  only  be  brought  or  prosecuted  in  the 
courts  where  the  bankrupt,  whose  estate  is  being 
administered  by  such  trustee,  might  have  brought  or 
prosecuted  them  if  proceedings  in  bankruptcy  had 
not  been  instituted,  unless  by  consent  of  the  pro- 
posed defendant,  except  suits  for  the  recovery  of 
property  under  §60,  subdivision  B,  and  §67,  sub- 
division E.  The  United  States  Circuit  Courts  shall 
have  concurrent  jurisdiction  with  the  court  of  bank- 
ruptcy, within  their  respective  territorial  limits,  of 
the  offenses  enumerated  in  this  act.* 

That  a  district  court  may  exercise  summary  proc- 
ess, it  must  be  shown  that  the  property  in  ques- 
tion was  in  its  possession.  If  possession  is  proved 
the  court  may  then  determine  all  controversies  af- 
fecting the  title  to  the  property,  together  with  the 

3  Bankruptcy  Law,  §  22. 
*  Bankruptcy  Law,  §  23. 
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extent  of  all  trusts  or  liens  which  may  attach  to  the 
property.®  In  construing  the  application  of  the  stat- 
ute, it  has  been  held  that  where  the  bankruptcy  court, 
ta  the  exercise  of  its  customary  jurisdiction,  obtains 
the  lawful  custody  of  property  to  which  liens  attach, 
it  has  the  jurisdiction  to  determine  the  priorities  of 
conflicting  claims  to  the  fund  realized  from  the  sale 
of  the  property/  It  therefore  becomes  important  to 
determine  when  property  is  within  the  court's  juris- 
diction. When  adjudication  is  made,  after  a  peti- 
tion in  bankruptcy  has  been  filed,  all  property  to 
which  the  bankrupt  claims  ownership  and  which  re- 
mains in  his  possession,  will  pass  into  the  court's 
custody.  The  jurisdiction  of  the  court  then  extends 
to  the  determination  by  plenary  action  or  summary 
proceedings,  adverse  or  conflicting  claims  of  every 
kind  and  nature.  The  court  is  also  empowered  to 
protect  its  jurisdiction  by  injunction.'^ 

A  bankruptcy  court  has  jurisdiction  to  entertain 
an  action  to  set  aside  a  lien  or  preference,  through 
other  than  legal  proceedings,  and  to  recover  back 
property  which  has  been  fraudulently  conveyed  by 
the  bankrupt. 

Whenever  it  appears  that  property  to  which  there 
are  adverse  claimants  is  rightfully  in  possession  of 
a  state  court  prior  to  four  months  before  a  petition 
is  flled,  a  subsequent  adjudication  in  bankruptcy  will 
not  oust  the  state  court  of  jurisdiction.  It  may  con- 
tinue in  possession  of  the  property  and  determine 

the  issues  presented.     Generally,  the  court  which 

i 

oEe  McMahon,  147  Fed.  684. 

«  Ee  Keynolds,  127  Fed.  760. 

'  Ee  Schermerhorn,  145  Fed.  341. 
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first  acquires  possession  of  the  property  will  retain 
it,  provided  that  such  possession  has  not  been  gained 
by  means  of  fraud.®  But  the  jurisdiction  of  a  state 
court  cannot  be  allowed  to  continue  so  as  to  defeat 
the  intent  of  the  law.  Therefore,  if  a  debtor  executes 
an  assignment  for  the  benefit  of  creditors  pursuant 
to  a  statute  of  the  state  where  he  resides,  within  a 
period  of  four  months  prior  to  an  adjudication  in 
bankruptcy,  and  the  property  assigned  comes  into 
possession  of  the  state  court,  upon  the  adjudication 
in  bankruptcy,  the  federal  court  will  assume  juris- 
diction and  control  of  the  assets,  and  the  state  court 
wiU  not  be  allowed  to  distribute  the  assets  under  the 
provision  of  the  law  of  such  state.® 

31.  Jurisdiction  of  appellate  courts. — The  Su- 
preme Court  of  the  United  States,  the  Circuit  Courts 
of  Appeals  of  the  United  States  and  the  Supreme 
Courts  of  the  Territories,  in  vacation,  in  chambers 
and  during  their  respective  terms,  as  now  or  as  they 
may  be  hereafter  held,  are  vested  with  appellate 
jurisdiction  of  controversies  arising  in  bankruptcy 
proceedings  from  the  courts  of  bankruptcy  from 
which  they  have  appellate  jurisdiction  in  other  cases. 
The  Supreme  Court  of  the  United  States  shall  exer- 
cise a  like  jurisdiction  from  courts  of  bankruptcy 
not  within  any  organized  circuit  of  the  United  States 
and  from  the  Supreme  Court  of  the  District  of 
Columbia.  The  several  circuits  of  appeal  shall  have 
jurisdiction  in  equity,  either  interlocutory  or  final, 
to  superintend  and  revise  in  matter  of  law  the  pro- 

8  Be  Enssell,  101  Fed.  248. 

•  Be  Homstein,  122  Fed.  266;  Be  Watts  &  Sachs,  190  U.  8.  1. 

326 


PROCESS,  PLEADINGS,  ADJXJDICATIONS  65 

ceedings  of  the  several  inferior  courts  of  bankruptcy 
witMn  their  jurisdiction.  Such  power  shall  be  exer- 
cised on  due  notice  and  petition  by  any  party 
aggrieved. 

32.  Appeals  and  writs  of  error. — ^Appeals,  as  in 
equity  cases,  may  be  taken  in  bankruptcy  proceed- 
ings from  the  courts  of  bankruptcy  to  the  Circuit 
Courts  of  Appeals  of  the  United  States  and  to  the 
Supreme  Courts  of  the  Territories  in  the  following 
cases,  to  wit:  (1)  from  a  judgment  adjudging  or 
refusing  to  adjudge  the  defendant  a  bankrupt;  (2) 
from  a  judgment  granting  or  denying  a  discharge, 
and  (3)  from  a  judgment  allowing  or  rejecting  a  debt 
or  claim  of  five  hundred  doUars  or  over.  Such  appeal 
shall  be  taken  within  ten  days  after  the  judgment 
appealed  from  has  been  rendered  and  may  be  heard 
and  determined  by  the  appellate  court  in  term  or 
vacation,  as  the  case  may  be.  . 

From  any  final  decision  of  a  court  of  appeals, 
allowing  or  rejecting  a  claim  under  this  act,  an  appeal 
may  be  had  under  such  rules  and  within  such  time 
as  may  be  prescribed  by  the  Supreme  Court  of  the 
United  States,  in  the  following  cases  and  no  others : 
(1)  Where  the  amount  in  controversy  exceeds  the 
sum  of  two  thousand  dollars  and  the  question  in- 
volved is  one  which  might  have  been  taken  on  appeal 
or  writ  of  error  from  the  highest  court  of  a  state  to 
the  Supreme  Court  of  the  United  States,  or  (2) 
when  some  justice  of  the  Supreme  Court  of  the 
United  States  shall  certify  that  in  his  opinion  the 
determination  of  the  question  or  questions  involved 
in  the  allowance  or  rejection  of  such  claim  is  essen- 
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tial  to  a  uniform  construction  of  this  act  tkpougliout 
the  United  States. 

Trustees  shall  not  be  required  to  give  bond  when 
they  take  appeals  or  sue  out  writs  of  error.  Con- 
troversies may  be  certified  to  the  Supreme  Court  of 
the  United  States  from  other  courts  of  the  United 
States,  and  the  former  court  may  exercise  jurisdic- 
tion thereof  and  issue  wi'its  of  certiorari  pursuant 
to  the  provisions  of  the  United  States  laws  now  in 
force  or  such  as  may  be  hereafter  enacted.^" 

33.  Arbitration  of  controversies. — The  trustee 
may,  pursuant  to  the  direction  of  the  court,  submit 
to  arbitration  any  controversy  arising  in  the  settle- 
ment of  an  estate.  Three  arbitrators  shall  be  chosen 
by  mutual  consent  or  one  by  the  trustee,  one  by  the 
other  party  to  the  controversy  and  the  third  by  the 
two  so  chosen,  or  if  they  fail  to  agree  in  five  days 
after  their  appointment  the  court  shall  appoint  the 
third  arbitrator.  The  finding  of  the  arbitrators  or  a 
majority  of  them,  as  to  the  issues  presented,  may 
be  filed  in  court  and  shall  have  like  force  and  effect 
as  the  verdict  of  a  jury.^^ 

34.  Compromises. — The  trustee  may,  with  the  ap- 
proval of  the  coTirt,  compromise  any  controversy 
arising  in  the  administration  of  the  estate  upon  such 
terms  as  he  may  deem  for  the  best  interests  of  the 
estate.^^ 

'  35.    Designation  of  newspapers. — Courts  of  bank- 
ruptcy shall,  by  order,  designate  a  newspaper  pub- 

10  Bankruptcy  Law,  §  25. 

11  Bankruptcy  Law,  §  26. 

12  Bankruptcy  Law,  §  27. 
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lished  within  their  respective  territorial  districts  and 
in  the  county  in  which  the  bankrupt  resides  or  the 
major  part  of  his  property  is  situated,  in  which  no- 
tices required  to  be  published  by  this  act  and  orders 
which  the  court  may  direct  to  be  published  shall  be 
inserted.  Any  court  may  in  a  particular  case,  for 
the  convenience  of  parties  in  interest,  designate  some 
additional  newspaper  in  which  notices  and  orders  in 
such  case  shall  be  published," 

36.  Offenses. — A  person  shall  be  punished  by  im- 
prisonment for  a  period  not  to  exceed  five  years,  Upon 
conviction  of  the  offense  of  having  knowingly  and 
fraudulently  appropriated  to  his  own  use,  embezzled, 
spent,  or  unlawfully  transferred  any  property,  or 
secreted  or  destroyed  any  document,  belonging  to  a 
bankrupt  estate  which  came  into  his  charge  as 
trustee.  i 

A  person  shall  be  punished  by  imprisonment  for 
a  period  not  to  exceed  two  years,  upon  conviction 
of  the  offense  of  having  knowingly  and  fraudulently 
(1)  concealed  while  a  bankrupt,  or. after  his  dis- 
charge, from  his  trustee  any  of  the  property  belong- 
ing to  his  estate  in  bankruptcy;  or,  (2)  made  a  false 
oath  or  account  in,  or  in  relation  to,  any  proceeding 
in  bankruptcy;  (3)  presented  under  oath  any  false 
claim  for  proof  against  the  estate  of  a  bankrupt,  or 
used  any  such  claim  in  composition  personally  or  by 
agent,  proxy,  or  attorney,  or  as  agent,  proxy  or  attor- 
ney; or  (4)  received  any  material  amount  of  prop- 
erty from  a  bankrupt  after  the  filing  of  the  petition, 
with  intent  to  defeat  this  act;  or  (5)  extorted  or- 
is Bankruptcy  Law,  §  28. 
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attempted  to  extort  any  money  or  property  from  any 
person  as  consideration  for  acting  or  forbearing  to 
act  in  bankruptcy  proceedings. 

A  person  sball  be  punished  by  a  fine,  not  to 
exceed  five  hundred  dollars,  and  shall  forfeit  his  office, 
and  the  same  shaU  thereupon  become  vacant,  upon 
conviction  of  the  offense  of  having  knowingly  (1) 
acted  as  a  referee  in  a  case  in  which  he  is  directly  or 
indirectly  interested ;  or  (2)  purchased,  while  a  ref- 
eree, directly  or  indirectly,  any  property  of  the  estate 
in  bankruptcy  of  which  he  is  referee;  or  (3)  refused, 
while  a  referee  or  trustee,  to  permit  a  reasonable 
opportunity  for  the  inspection  of  the  accounts  relat- 
ing to  the  affairs  of,  and  the  papers  and  records  of, 
estates  in  his  charge  by  parties  in  interest  when 
directed  by  the  court  so  to  do. 

A  person  shall  not  be  prosecuted  for  any  offense 
arising  under  this  act  imless  the  indictment  is  found 
or  the  information  is  filed  in  court  within  bne  year 
after  the  commission  of  the  offense.  A  conspiracy  to 
commit  an  offense  against  the  act  is  not  included. 

37.  Rulies,  forms  and  orders. — ^All  necessary  rules, 
forms  and  orders  as  to  procedure  and  for  carrying 
this  act  into  force  and  effect  shall  be  prescribed,  and 
may  be  amended  from  time  to  time,  by  the  Supreme 
Court  of  the  United  States." 

38.  Computation  of  time. — ^Whenever  time  is 
enumerated  by  days  in  this  act,  or  in  any  proceeding 
in  bankruptcy,  the  number  of  days  shaU  be  com- 
puted by  excluding  the  first  and  including  the  lasl^ 
unless  the  last  fall  on  a  Sunday  or  holiday,  in  which 

i«BaiikrupUv  Law,  S  80. 
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event  the  day  last  included  shall  be  the  next  day 
thereafter  which  is  not  a  Sunday  or  a  legal  holiday.*" 
39.  Transfer  of  cases. — ^In  the  event  petitions  are 
filed  against  the  same  person,  or  against  different 
members  of  a  partnership,  in  different  courts  of 
bankruptcy  each  of  which  has  jurisdiction,  the  cases 
shall  be  transferred,  by  order  of  the  courts  relin- 
qrashing  jurisdiction,  to,  and  be  consolidated  by,  the 
one  of  such  courts  which  can  proceed  with  the  same 
for  the  greatest  convenience  of  parties  in  interest.*® 

»» Bankruptcy  Law,  §  31. 
>•  Bankruptcy  law,  §  32. 
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CHAPTER  VI. 
REFEBEES  AND  TBUSTEES. 

40.  Appointment,  removal  and  districts  of  ref- 
erees.— Courts  of  bankruptcy  shall,  within  the  terri- 
torial limits  of  which  they  respectively  have  jurisdic- 
tion, (1)  appoint  referees,  each  for  a  term  of  two 
years,  and  may,  in  their  discretion,  remove  them  be- 
cause their  services  are  not  needed  or  for  other  cause; 
and  (2)  designate,  and  from  time  to  time  change,  the 
limits  of  the  districts  of  referees,  so  that  each  county, 
where  the  services  of  a  referee  9,re  needed,  may  con- 
stitute at  least  one  district.^'' 

41.  Qualification  of  referees. — ^Individuals  shall 
not  be  eligible  to  appointment  as  referees  imless  they 
are  respectively  (1)  competent  to  perform  the  duties 
of  that  office;  (2)  not  holding  any  office  of  profit  or 
emolmnent  under  the  laws  of  the  United  States  or 
of  any  state  other  than  commissioners  of  deeds,  jus- 
tices of  the  peace,  masters  in  chancery,  or  notaries 
pubHc;  (3)  not  related  by  consanguinity  or  affinity, 
within  the  third  degree  as  determined  by  the  common 
law,  to  any  of  the  judges  of  the  courts  of  bankruptcy 
or  Circuit  Courts  of  the  United  States,  or  to  the 
justices  or  judges  of  the  appellate  courts  of  the  dis- 
tricts wherein  they  may  be  appointed;  and  (4)  resi- 
dents of,  or  have  their  offices  in,  the  territorial  dis- 
tricts for  which  they  are  to  be  appointed.^* 

7 
IT  Bankruptcy  Law,  §  34. 

18  Bankruptcy  Law,  §  35. 
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42.  Oaths  of  office  of  referees. — ^Referees  shall 
take  the  same  oath  of  office  as  that  preseribed  for 
judges  of  United  States  Courts." 

43.  Number  of  referees. — Such  number  of  referees 
shall  be  appointed  as  may  be  necessary  to  assist  in 
expeditiously  transacting  the  bankruptcy  business 
pending  io  the  various  courts  of  bankruptcy.^" 

44.  Jurisdiction  of  referees. — Referees  respect- 
ively are  hereby  vested,  subject  always  to  a  review 
by  the  judge,  within  the  hmits  of  their  districts  as 
established  from  time  to  time,  with  jurisdiction  to 
(1)  consider  all  petitions  referred  to  them  by  the 
clerks  and  make  the  adjudications  or  dismiss  the 
petitions;  (2)  exercise  the  powers  vested  in  courts 
of  bankruptcy  for  the  administering  of  oaths  to  and 
the  examination  of  persons  as  witnesses  and  for  re- 
quiring the  production  of  documents  in  proceedings 
before  them,  except  the  power  of  commitment;  (3) 
exercise  the  powers  of  the  judge  for  the  taking  pos- 
session and  releasing  of  the  property  of  the  bankrupt 
in  the  event  of  the  issuance  by  the  clerk  of  a  certifi- 
cate showing  the  absence  of  a  judge  from  the  judicial 
district,  or  the  division  of  the  district,  or  his  sick- 
ness or  inability  to  act;  (4)  perform  such  part  of 
the  duties,  except  as  to  questions  arising  out  of  the 
applications  of  bankrupts  for  compositions  or  dis- 
charges, as  are  by  this  act  conferred  on  courts  of 
bankruptcy  and  as  shall  be  prescribed  by  rules  or 
orders  of  the  courts  of  bankruptcy  of  their  respective 
districts,  except  as  herein  otherwise  provided;  and 


19  Bankruptcy  Law,  §  36. 

20  Bankruptcy  Law,  §  37. 
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(5)  upon  the  application  of  the  trustee  during  the 
examination  of  the  bankrupts,  or  other  proceedings, 
authorize  the  employment  of  stenographers  at  the 
expense  of  the  estates  at  a  compensation  not  to  ex- 
ceed ten  cents  per  folio  for  reporting  and  transcrib- 
ing the  proceedings.''^ 

45.  Duties  of  referees. — ^Referees  shall  (1)  de- 
clare dividends  and  prepare  and  deliver  to  trustees 
dividend  sheets  showing  the  dividends  declared  and 
to  whom  payable;  (2)  examine  all  schedules  of  prop- 
erty and  lists  of  creditors  filed  by  bankrupts  and 
cause  such  as  are  incomplete  or  defective  to  be  reme- 
died; (3)  furnish  such  information  concerning  the 
estates  in  process  of  administration  before  them  as 
may  be  requested  by  the  parties  in  interest;  (4)  give 
notices  to  creditors  as  herein  provided;  (5)  make  up 
records  embodying  the  evidence,  or  the  substance 
thereof,  as  agreed  upon  by  the  parties  in  all  contested 
matters  arising  before  them,  whenever  requested  to 
do  so  by  either  of  the  parties  thereto,  together  with 
their  findings  therein,  and  transmit  them  to  the 
judges;  (6)  prepare  and  file  the  schedules  of  prop- 
erty and  lists  of  creditors  required  to  be  filed  by  the 
bankrupts,  or  ctinse  the  same  to  be  done,  when  the 
bankrupts  fail,  refuse,  or  neglect  to  do  so;  (7)  safely 
keep,  perfect  and  transmit  to  the  clerks  the  records 
herein  required  to  be  kept  by  them  when  the  cases 
are  concluded;  (8)  transmit  to  the  clerks  such  papers 
as  may  be  on  file  before  them  whenever  the  same 
are  needed  in  any  proceedings  in  courts,  and  in  like 
manner  secure  the  return  of  such  papers  after  they 

21  Bankruptcy  Law,  !  38. 
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have  been  used,  or,  if  it  be  impracticable  to  transmit 
the  original  papers,  transmit  certified  copies  thereof 
by  mail;  (9)  upon  application. of  any  party  in  inter- 
est, preserve  the  evidence  taken,  or  the  substance 
thereof,  as  agreed  upon  by  the  parties  before  them 
when  a  stenographer  is  not  in  attendance;  and  (10) 
whenever  their  respective  offices  are  in  the  same 
cities  or  towns  where  the  courts  of  bankruptcy  con- 
vene, call  upon  and  receive  from  the  clerks  all  papers 
filed  in  courts  of  bankruptcy  which  have  been 
referred  to  them. 

Referees  shall  not  (1)  act  in  cases  in  which  they 
are  directly  or  indirectly  interestedj  (2)  practice  as 
attorneys  and  counsellors  at  law  in  any  bankruptcy 
proceedings;  or  (3)  purchase,  directly  or  indirectly, 
any  property  of  an  estate  in  bankruptcy."^ 

46.  Compensations  of  referees. — ^Referees  shall 
receive  as  full  compensation  for  their  services,  pay- 
able after  they  are  rendered,  a  fee  of  fifteen  dollars 
deposited  with  the  clerk  at  the  time  the  petition  is 
filed  in  each  case,  except  when  a  fee  is  not  required 
from  a  voluntary  bankrupt,  and  twenty-five  cents  for 
every  proof  of  claim  filed  for  allowance,  to  be  paid 
from  the  estate,  if  any,  as  a  part  of  the  cost  of  admin- 
istration, and  from  estates  which  have  been  admin- 
istered before  them  one  per  centum  conmiissions  on 
all  moneys  disbursed  to  creditors  by  the  trustee,  or 
one-half  of  one  per  centum  on  the  amount  to  be  paid 
to  creditors  upon  the  confirmation  of  a  composition. 
Whenever  a  case  is  transferred  from  oiie  referee  to 
another  the  judge  shall  determine  the  proportion  in 

22  Bmikraptcy  lecv,  %  39. 
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wMcli  the  fee  and  commissions  therefor  shall  be 
divided  between  the  referees.  In  the  event  of  the 
reference  of  a  case  being  revoked  before  it  is  con- 
cluded, and  when  the  case  is  especially  referred,  the 
judge  shall  determine  what  part  of  the  fee  and  com- 
missions shall  be  paid  to  the  referee.''* 

47.  Contempts  before  referees. — ^A  person  shall 
not,  in  proceedings  before  a  referee,  (1)  disobey  or 
resist  any  lawful  order,  process  or  writ;  (2)  mis- 
behave during  a  hearing  or  so  near  the  place  thereof 
as  to  obstruct  the  same ;  (3)  neglect  to  produce,  after 
being  ordered  to  do  so,  any  pertinent  document;  or 
(4)  refuse  to  appear  after  having  been  subpoenaed, 
or,  upon  appearing,  refuse  to  take  oath  as  a  wit- 
ness, or,  after  having  taken  the  oath,  refuse  to  be 
examined  according  to  law.  Provided,  that  no  per- 
son shall  be  required  to  attend  as  a  witness  before 
a  referee  at  a  place  outside  of  the  state  of  his  resi- 
dence, and  more  than  one  hundred  imles  from  such 
place  of  residence,  and  only  in  case  his  lawful  mile- 
age and  fee  for  one  day's  attendance  shall  be  first 
paid  or  tendered  to  him. 

The  referee  shall  certify  the  facts  to  the  judge, 
if  any  person  shall  do  any  of  the  things  forbidden 
in  this  section.  The  judge  shall  thereupon,  in  a 
summary  manner,  hear  the  evidence  as  to  the  act 
complained  of,  and,  if  it  is  such  as  to  warrant  him 
in  so  doing,  punish  such  person  in  the  same  manner 
and  to  the  same  extent  as  for  a  contempt  committed 
before  the  court  of  bankruptcy,  or  commit  such  per- 
son upon  the  same  conditions  as  if  the  doing  of  the 

2s  Bankruptcy  Law,  §  40. 
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forbidden  act  had  occurred  with  reference  to  the 
process  of,  or  in,  the  presence  of  the  cburt.^* 
•  48.  Records  of  referees. — The  records  of  all  pro- 
ceedings in  each  case  before  a  referee  shall  be  kept 
as  nearly  as  may  be  in  the  same  manner  as  records 
are  now  kept  in  equity  cases  in  Circuit  Courts  of  the 
United  States.  A  record  of  the  proceedings  in  each 
case  shall  be  kept  in  a  separate  book  or  books,  and 
shall,  together  with  the  papers  on  file,  constitute  the 
records  of  the  case.  The  book  or  books  containing  a 
record  of  the  proceedings  shall,  when  the  case  is 
concluded  before  the  referee,  be  certified  to  by  him, 
and,  together  with  such  papers  as  are  on  file  before 
him,  be  transmitted  to  the  court  of  bankruptcy  and 
shall  there  remain  as  a  part  of  the  records  of  the 
court.^^ 

49.  Referee's  absence  or  disability. — ^Whenever 
the  office  of  a  referee  is  vacant,  or  its  occupant  is 
absent  or  disqualified  to  act,  the  judge  may  act,  or 
may  appoint  another  referee,  or  another  referee  hold- 
ing an  appointment  under  the  same  court  may,  by 
order  of  the  judge,  temporarily  fill  the  vacancy.^® 

50.  Appointment  of  trustees. — The  creditors  of 
a  bankrupt  estate  shall,  at  their  first  meeting  after 
the  adjudication  or  after  a  vacancy  has  o«^curred  in 
the  office  of  trustee,  or  after  an  estate  has  been 
reopened,  or  after  a  composition  has  been  set  aside 
or  a  discharge  revoked,  or  if  there  is  a  vacancy  in 
the  office  of  trustee,  appoint  one  trustee  or  three 


2*  Bankruptcy  Law,  §  41. 

25  Bankruptcy  Law,  §  42. 

««  Bankruptcy  Law,  §  43. 
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trustees  of  such  estate.  If  the  creditors  do  not 
appoint  a  trustee  or  trustees  as  herein  provided,  the 
court  shall  do  so.^'' 

51.  Qualifications  of  trustees. — ^Trustees  may  be 
(1)  individuals  who  are  respectively  competent  to 
perform  the  duties  of  that  office,  and  reside  or  have 
an  office  in.  the  judicial  district  within  which  they 
are  appointed,  or  (2)  corporations  authorized  by 
their  charters  or  by  law  to  act  in  such  capacity  and 
having  an  office  in  the  judicial  district  within  which 
they  are  appointed.^®  , 

52.  Death  or  removal  of  trustees. — The  death  or 
removal  of  a  trustee  shall  not  abate  any  suit  or  pro- 
ceeding which  he  is  prosecuting  or  defending  at  the 
time  of  his  death  or  removal,  but  the  same  may  be 
proceeded  with  or  defended  by  his  joint  trustee  or 
successor  in  the  same  manner  as  though  the  same 
had  been  commenced  or  was  being  defended  by  such 
joint  trustee  alone  or  by  such  successor.^' 

53.  Duties  of  trustees. — Trustees  shall  respect- 
ively (1)  account  for  and  pay  over  to  the  estates 
under  their  control  all  interest  received  by  them 
upon  property  of  such  estate;  (2)  collect  and  reduce 
to  money  the  property  of  the  estates  for  which  they 
are  trustees,  under  the  direction  of  the  court,  and 
close  up  the  estate  as  expeditiously  as  is  compatible 
with  the  best  interests  of  the  parties  in  interest;  (3) 
deposit  all  money  received  by  them  in  one  of  the 
designated  depositories;  (4)  disburse  money  only  by 


"  Bankruptcy  law,  §  44. 
28  Bankruptcy  Law,  §  45. 
20  Bankruptcy  Law,  §  46. 

338 


REFEREES  AND  TRUSTEES  77 

check  or  draft  on  the  depositories  in  which  it  has 
been  deposited;  (5)  furnish  such  information  con- 
cerning the  estates  of  which  they  are  trustees  and 
their  administration  as  may  be  requested  by  parties 
in  interest;  (6)  keep  regular  accounts  showing  all 
amounts  received  and  from  what  sources  and  all 
amounts  expended  and  on  what  accounts;  (7)  lay 
before  the  final  meeting  of  the  creditors  detailed 
statements  of  the  administration.of  the  estates;  (8) 
make  final  reports  and  file  final  accounts  with  the 
courts  fifteen  days  before  the  days  fixed  for  the  final 
meetings  of  the  creditors;  (9)  pay  dividends  within 
ten  days  after  they  are  declared  by  the  referees; 
(10)  report  to  the  courts,  in  writing,  the  condition 
of  the  estates  and  the  amounts  of  money  on  hand, 
and  such  other  details  as  may  be  required  by  the 
courts,  within  the  first  month  after  their  appoint- 
ment and  every  two  months  thereafter,  unless  other- 
wise ordered  by  the  courts;  and  (11)  set  apart  the 
bankrupt's  exemptions  and  report  the  items  and  esti- 
mated value  thereof  to  the  court  as  soon  as  prac- 
ticable after  their  appointment. 

Whenever  three  trustees  have  been  appointed  for 
an  estate,  the  concurrence  of  at  least  two  of  them 
shall  be  necessary  to  the  validity  of  their  every  act 
concerning  the  administration  of  the  estate. 

The  trustee  shall,  within  thirty  days  after  the  ad- 
judication, file  a  certified  copy  of  the  decree  of 
adjudication  in  the  office  where  conveyances  of  real 
estate  are  recorded  in  every  county  where  the  bank- 
rupt owns  real  estate  not  exempt  from  execution, 
and  pay  the  fee  for  such  filing,  and  he  shall  receive 

339 


78  LAW  OP  BANKEXJPTCT 

a  compensation  of  fifty  cents  for  each  copy  so  filed, 
which,  together  with  the  filing  fee,  shall  be  paid  out 
of  the  estate  of  the  bankrupt  as  a  part  of  the  cost 
and  disbursements  of  the  proceedings.*" 

54.  Compensation  of  trustees. — Trustees  shall  re- 
ceive for  their  services,  payable  after  they  are  ren- 
dered, a  fee  of  five  dollars  deposited  with  the  clerk 
at  the  time  the  petition  is  filed  in  each  case,  except 
when  a  fee  is  not  •required  from  a  voluntary  bank- 
rupt, and  from  estates  which  they  have  administered 
such  commissions  on  all  moneys  disbursed  by  them 
as  may  be  allowed  by  the  courts,  not  to  exceed  six  per 
centum  on  the  first  five  hundred  dollars  or  less,  four 
per  centum  on  moneys  in  excess  of  five  hundred  dol- 
lars and  less  than  fifteen  hundred  dollars,  two  per 
centum  on  moneys  in  excess  of  fifteen  hundred  dol- 
lars and  less  than  ten  thousand  dollars,  and  one  per 
centum  on  moneys  in  excess  of  ten  thousand  dollars. 
And  in  the  case  of  the  confirmation  of  a  composition 
after  the  trustee  has  qualified,  the  court  may  aUow 
him,  as  compensation,  not  to  exceed  one-half  of  one 
per  centum  of  the  amount  to  be  paid  the  creditors 
on  such  composition. 

In  the  event  of  an  estate  being  administered  by 
three  trustees  instead  of  one  tirustee,  or  by  successive 
trustees,  the  court  shall  apportion  the  fees  and  com- 
missions between  them  according  to  the  services 
actually  rendered,  so  that  there  shall  not  be  paid  to 
all  trustees  for  the  administering  of  any  estate  a 
greater  amount  than  one  trustee  would  be  entitled  to. 

The  court  may,  in  its  discretion,  withhold  all  com- 

30  Bankruptcy  Law,  §  47. 
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pensation  from  any  trustee  who  has  been  removed 
for  cause.*^ 

55.  Accounts  and  papers  of  trustees.— The  ac- 
counts and  papers  of  trustees  shall  be  open  to  the 
inspection  of  officers  and  all  parties  in  interest.*^ 

56,  Bonds  of  referees  and  trustees. — ^Referees, 
before  assuming  the  duties  of  their  offices,  and  within 
such  time  as  the  District  Courts  of  the  United  States 
having  jurisdiction  shall  prescribe,  shall  respectively 
qualify  by  entering  into  bond  to  theUnited  States  in 
such  sum  as  shall  be  fixed  by  such  courts,  not  to 
exceed  five  thousand  dollars,  with  such  sureties  as 
shall  be  approved  by  such  courts,  conditioned  for 
the  faithful  performance  of  their  official  duties. 

Trustees,  before  entering  upon  the  performance  of 
their  official  duties,  and  within  ten  days  after  their 
appointment,  or  within  such  further  time,  not  to 
exceed  five  days,  as  the  court  may  permit,  shall 
respectively  qualify  by  entering  into  bond  to  the 
United  States,  with  such  sureties  as  shall  be  approved 
by  the  courts,  conditioned  for  the  faithful  perform- 
ance of  their  official  duties. 

The  creditors  of  a  bankrupt  estate,  at  their  first 
meeting  after  the  adjudication,  or  after  a  vacancy 
ha^  occurred  in  the  office  of  trustee,  or  after  an  estate 
has  been  reopened,  or  after  a  composition  has  been 
set  aside  or  a  discharge  revoked,  if  there  is  a  vacancy 
in  the  office  of  trustee,  shall  fix  the  amount  of  the 
bond  of  the  trustee;  they  may  at  any  time  increase 
the  amount  of  the  bond.    If  the  creditors  do  not  fix 


31  Bankruptcy  Law,  §  48. 

32  Bankruptcy  Law,  §  49. 
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the  amount  of  the  bond  of  the  trustee  as  herein  pro- 
vided the  court  shall  do  so. 

The  court  shall  require  evidence  as  to  the  actual 
value  of  the  property  of  sureties.  There  shall  be  at 
least  two  sureties  upon  each  bond.  The  actual  value 
of  the  property  of  the  sureties,  over  and  above  their 
liabilities  and  exemptions,  on  each  bond  shall  equal 
at  least  the  amount  of  such  bond.  Corporations  or- 
ganized for.  the  pm^ose  of  becoming  sureties  upon 
bonds,  or  authorized  by  law  to  do  so,  may  be  accepted 
as  sureties  upon  the  bonds  of  referees  and  trustees 
whenever  the  courts  are  satisfied  that  the  rights  of 
all  parties  in  interest  wiU  be  thereby  amply  pro- 
tected. Bonds  of  referees,  trustees,  and  designated 
depositories  shall  be  filed  of  record  in  the  office  of 
the  clerk  of  the  court  and  may  be  sued  upon  in  the 
name  of  the  United  States  for  the  use  of  any  person 
injured  by  a  breach  of  their  conditions.  Trustees 
shall  not  be  liable,  personally  or  on  their  bonds,  to 
the  United  States  for  any  penalties  or  forfeitures 
incurred  by  the  bankrupts  under  this  act,  of  whose 
estates  they  are  respectively  trustees.  Joint  trustees 
may  give  joint  or  several  bonds.  If  any  referee  or 
trustee  shall  fail  to  give  bond,  as  herein  provided 
and  within  the  time  limited,  he  shall  be  deemed  to 
have  declined  his  appointment,  and  such  failure  shall 
create  a  vacancy  in  his  office.  Suits  upon  referees' 
bonds  shall  not  be  brought  subsequent  to  two  years 
after  the  alleged  breach  of  the  bond.  Suits  upon 
trustees'  bonds  shall  not  be  brought  subsequent  to 
two  years  after  the  estate  has  been  closed.^' 

ssBaakniptcy  Law,  |  50. 
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57.  Duties  of  clerks.— Clerks  shall  respectively 
(1)  account  for,  as  for  other  fees  received  by  them, 
the  clerk's  fees  paid  in  each  case  and  such  other  fees 
as  may  be  received  for  certified  copies  of  records 
which  may  be  prepared  for  persons  other  than  offi- 
cers; (2)  collect  the  fees  of  the  clerk,  referee,  and 
trustee  in  each  case  instituted  before  filing  the  peti- 
tion, except  the  petition  of  a  proposed  voluntary 
bankrupt  which  is  accompanied  by  an  affidavit  stat- 
ing that  the  petitioner  is  without,  and  cannot  obtain, 
the  money  with  which  to  pay  such  fees;  (3)  deliver 
to  the  referees  upon  application  all  papers  which 
may  be  referred  to  them,  or,  if  the  offices  of  such 
referees  are  not  in  the  same  cities  or  towns  as  the 
offices  of  such  clerks,  transmit  such  papers  by  mail, 
and  in  like  manner  retiu'n  papers  which  were  re- 
ceived from  such  referees  after  they  have  been  used; 
(4)  and  within  ten  days  after  each  case  has  been 
closed  pay  to  the  referee,  if  the  case  was  referred, 
the  fee  collected  for  him,  and  to  the  trustee  the  fee 
collected  for  him  at  the  time  of  filing  the  petition.'* 

58.  Compensation  of  both  clerks  and  marshals. — 
Clerks  shall  respectively  receive  as  full  compensa- 
tion for  their  services  to  each  estate,  a  filing  fee  of  ten 
dollars,  except  when  a  fee  is  not  required  from  a 
voluntary  bankrupt. 

Marshals  shall  respectively  receive  from  the  estate 
where  an  adjudication  in  bankruptcy  is  made,  ex- 
cept as  herein  otherwise  provided,  for  the  perform- 
ance of  their  services  in  proceedings  in  bankruptcy, 
the  same  fees,  and  account  for  them  in  the  same  way, 

s*Bankrnptc7  Law,  §  51. 
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as  they  are  entitled  to  receive  for  the  performance 
of  the  same  or  similar  services  in  other  cases  in 
accordance  with  laws  now  in  force,  or  such  as  may 
be  hereafter  enacted,  fixing  the  compensation  of 
marshals.®" 

59.  Duties  of  attorney-general. — The  attorney- 
general  shall  annually  lay  before  Congress  statistical 
tables  showing  for  the  whole  country,  and  by  states, 
the  number  of  cases  during  the  year  of  voluntary 
and  involuntary  bankruptcy;  the  amount  of  the 
property  of  the  estates;  the  dividends  paid  and  the 
expenses  of  administering  such  estates;  and  such 
other  like  information  as  he  may  deem  important.®* 

60.  Statistics  of  bankruptcy  proceedings. — Offi- 
cers shall  furnish  in  writing  and  transmit  by  mail 
such  information  as  is  within  their  knowledge,  and 
as  may  be  shown  by  the  records  and  papers  in  their 
possession,  to  the  attorney-general  for  statistical 
purposes,  within  ten  days  after  being  requested  by 
him  to  do  so.^'' 

35  Bankruptcy  Law,  §  52. 
3»  Bankruptcy  Law,  §  53. 
37  Bankruptcy  Law,.  §  54. 
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PROOF  AND  ALLOWANCE  OF  CLAIMS. 

61.  Meeting  of  creditors. — During  the  adminis- 
tration of  the  bankrupt's  estate,  creditors  are  enti- 
tled to  due  notice  of  all  proceedings.  The  first  meet- 
ing of  creditors  is  called  by  the  court,  not  less  than 
ten  or  more  than  thirty  days  after  adjudication  at 
the  county  seat  in  the  county  in  which  the  bankrupt 
has  had  his  residence,  domicile  or  principal  place  of 
business,  unless  such  place  shall  be  inconvenient  to 
the  parties  in  interest,  when  another  place  may  be 
selected  by  the  referee.  The  order  for  the  transaction 
of  business  at  the  first  meeting  of  creditors  is  pre- 
scribed by  statute  and  should  be  followed  in  detail : 

(1)  The  appearances  are  to  be  noted  by  the  referee; 
(2)  if  ex  parte  amendments  are  desired,  application 
therefor  is  then  to  be  made;  (3)  claims  are  presented 
and  either  are  allowed  or  disallowed;  (4)  if  the  bank- 
rupt possesses  any  assets,  a  trustee  is  then  elected 
by  the  creditors  and  the  amount  of  his  bond  is  fixed 
by  the  referee  (if  there  are  no  assets,  the  election 
of  a  trustee  may  be  dispensed  with)  ;  (5)  the  bank- 
rupt must  then  be  examined  in  open  court;  (6)  mis- 
cellaneous motions  either  on  the  part  of  the  bankrupt 
or  of  creditors  are  then  heard,  and  such  orders  as 
the  referee  may  consider  proper  and  necessary  for 
the  ifistruction  of  the  trustee  and  administration  of 
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the  estate  are  then  given;  (7)  the  proceedings  are 
then  continued  to  a  place,  day  and  hour  fixed  by  the 
referee.  It  is  possible  at  any  time  to  call  special' 
meetings  for  the  purpose  of  consideration  of  any 
matter  or  matters  which  may  relate  to  the  adminis- 
tration of  the  estate  and  to  secure  the  instructions 
of  the  referee.  It  is  the  better  practice  always  to 
hold  a  final  meeting  of  creditors,  whether  the  bank- 
rupt has  assets  or  not,  in  order  that  the  estate  may 
be  finally  closed. 

As  the  creditors  are  the  parties  most  interested 
in  the  administration  of  an  estate  in  bankruptcy, 
they  are  entitled  to  pass  upon  all  matters  submitted 
at  their  meetiags  by  a  majority  vote  in  number  and 
in  amount  of  the  claims  of  aU  creditors  whose  claims 
are  allowed  and  are  present,  except  that  creditors 
whose  claims  are  secured  or  who  have  priority  are 
not  entitled  to  vote  at  such  meeting.  Such  preferred 
claims  are  not  to  be  computed  as  to  the  niunber  or 
amount,  unless  the  amount  of  the  claims  exceeds  the 
values  of  the  securities  or  priorities  held  by  such 
creditors,  and  then  only  for  such  excess. 

If  a  preferred  creditor  desires  to  share  in  the 
administration  of  the  estate  and  exercise  the  right 
to  vote  in  the  proceedings,  he  may  qualify  by  sur- 
rendering the  benefits  of  such  preferences  as  he  may 
have  received. 

The  statute  does  not  require  the  personal  appear- 
ance of  a  creditor  in  order  that  he  may  be  entitled 
to  vote.  An  agent,  attorney,  or  a  proxy  under  a 
proper  authorization  from  the  creditor  may  vote  for 
the  creditor  represented.    If  an  attorney  appears  in 
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place  of  the  creditor,  in  order  to  vote  he  should  file 
a  written  appearance.** 

62.  Proof  and  allowance  of  claims.— A  claim  may 
be  proved  but  not  allowed.  The  proof  of  a  claim  con- 
sists of  a  statement  made  and  filed  by  a  creditor. 
When  the  claim,  as  proved,  is  accepted  by  the  court, 
it  is  allowed  in  the  meaning  of  the  statute. 

In  conformity  with  the  provisions  of  1 30  of  the 
Bankruptcy  Act,  General  Orders  in  Bankruptcy  have 
been  adopted  by  the  United  States  Supreme  Court. 
These  orders  make  such  directions  as  to  practice  and 
procedure  as  are  deemed  necessary  for  the  proper 
use  and  enforcement  of  the  statute.  One  of  the  most 
important  of  the  General  Orders  is  Number  XXI  in 
relation  to  the  proof  of  debts.  In  the  proof  of  a 
debt  certain  requirements  must  be  observed.  There 
must  appear  the  claim  or  account;  the  consideration; 
a  statement  of  any  securities  held  by  the  creditors, 
payments  made  on  account,  and  that  the  sum  stated 
to  be  due  is  justly  owing  from  the  bankrupt  to  the 
creditor.  The  proof  must  be  in  writing,  verified  by 
oath  and  signed  by  the  claimant.  When  a  claim  is 
thus  proved  a  prima  facie  case  is  made  out  upon 
filing  with  the  referee.*®  It  is  the  approved  practice 
that  the  items  of  a  claim  be  set  forth,  together  with 
the  dates  of  the  items,  if  possible. 

A  compliance  with  General  Order  Number  XXI 
requires  that  proofs  be  entitled  in  the  court  or  cause; 
a  statement  that  "no  note  has  been  received  for  such 
amount  nor  any  judgment  rendered  thereon";  if  the 


38  Bankruptcy  Law,  §i  55,  56. 
i»  Be  Svuuner,  101  Fed.  224. 
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claim  is  based  upon  an  open  account  it  should  be 
stated  when  the  debt  matures  or  when  it  will  be- 
come due;  the  average  date  of  items  may  be  stated 
where  the  items  mature  at  different  dates;  if  the 
claim  is  made  by  a  partnership  the  verification  must 
show  that  the  affiant  is  a  member  of  the  firm;  if 
verification  is  made  by  an  agent,  the  reason  must 
be  stated  why  oath  is  not  made  by  the  principial; 
the  treasurer  or  other  fiscal  officer  of  a  corporation 
must  verify  a  claim  filed  for  the  corporation. 

(a)  Proof  hy  written  instrument.  The  original 
agreement  in  writing  must  be  filed  and  attached 
to  the  proof  of  debt  in  all  cases  where  the  debt  is 
based  upon  a  note  or  bond.  If-  the  writing  be  lost 
or  destroyed,  proof  may  be  presented  by  affidavit, 
setting  forth  facts  of  the  claim  and  the  circumstances 
attending'  the  loss  or  destruction.  If  a  note  or  bond 
is  not  filed  with  the  proof  of  debt  still  no  presump- 
tion is  raised  as  to  the  existence  of  the  instrument.*" 

(b)  Fraudulent  Dehts.  Upon  filing  of  a  claim  th© 
referee  has  no  authority  to  pass  upon  the  question 
of  fraud.  The  claim  should  be  allowed  as  presented. 
It  is  even  held  that  where  judgments  have  been  set 
aside  by  the  Bankruptcy  Act,  creditors  are  still  en- 
titled to  prove  their  claims. 

(c)  Proof  of  debt  is  filed  with  the  referee,  who 
has  authority  to  permit  such  amendments  as  justice 
may  require.  Permission  may  be  given  to  withdraw 
a  claim  and  make  additional  proof. 

Although  by  statute  a  claim  must  be  proved  within 
one  year  after  adjudication,  the  referee,  after  the 

*o  Be  Dresser,  135  Fed.  495. 
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lapse  of  a  year,  may  allow  a  proper  amendment;  as 
by  addition  of  an  oath  or  statement  that  no  pay- 
ments have  been  made,  in  accordance  with  the 
i^tatute.*^ 

63.  Proof  of  secured,  preferred  or  priority  claims. 
— The  statute  prescribes  that  those  creditors  hold- 
ing claims  that  are  entitled  to  priority,  need  not  sur- 
render the  securities,  upon  proof  of  the  claims.  The 
value  of  the  claims  must  be  determined  and  deducted. 
Dividends,  if  any,  are  paid  on  unpaid  balances.  But 
preferred  creditors  are  obliged  to  give  up  their  ad- 
vantage, in  order  to  share  in  the  general  estate.  A 
secured  creditor  is  defined  to  be  "one  who  has  se- 
curity for  his  debt  upon  the  property  of  the  bank- 
rupt of  a  character  to  be  assignable  under  this  act, 
or  who  owns  such  a  debt  for  which  some  endorser, 
surety  or  other  person  secondarily  liable  for  the 
bankrupt  has  such  security  upon  the  bankrupt's 
assets."  The  value  of  the  security  may  be  deter- 
mined by  the  bankruptcy  court,  and  if  the  value  has 
been  fixed  by  some  other  court  proof  of  that  fact  is 
admissible.  The  security  of  a  debt  is  waived,  if  a 
creditor  proves  and  files  his  claim  as  an  unsecured 
debt.  The  courts  are  liberal,  however,  in  preserving 
the  rights  of  the  creditor  and  where  it  is  shown  that 
the  proof  has  been  made  through  ignorance  or  inad- 
vertence, proof  may  be  withdrawn  and  proceedings 
may  be  had  to  determine  the  value  of  the  security 
and  proof  offered  for  the  excess  amount.  If  the  se- 
curity is  the  property  of  the  bankrupt  as  indorser, 
the  creditor  is  not  obliged  to  prove  his  claim  as 

41  Be  Eoeber,  127  Fed.  122. 
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secured  creditor,  in  order  that  his  rights  against  an 
indorser  on  the  note  may  be  retained.*^ 
>  64.  Preferred  claims  not  allowed. — Claims  of 
creditors  who  have  received  preferences  voidable 
under  the  Bankruptcy  Act,  or  to  whom  conveyances, 
transfers,  assignments  or  encumbrances,  void  or 
voidable,  have  been  made  or  given,  may  not  be  al- 
lowed unless  the  creditor  shall  surrender  such  pref- 
erences, conveyances,  transfers,  assignments  or  en- 
cumbrances. §§60-b  and  67-e  of  the  statute  need 
to  be  referred  to  in  order  to  determine  the  intent 
and  scope  of  the  existing  law  in  relation  to  prefer- 
ences. The  statute  does  not  intend  that  a  creditor, 
holding  a  voidable  preference,  may  not  prove  his 
claim,  without  surrender  of  the  preference.  But  the 
claim  should  not  be  allowed.  The  creditor  cannot 
take  part  in  the  meetings  of  the  general  creditors. 
To  constitute  a  preference,  an  intent  by  the  debtor 
to  prefer  is  necessary.  The  fact  that  a  debtor  is  in- 
solvent when  a  transfer  is  made  is  not  conclusive  as 
to  his  intent  to  make  a  preference.*^  If  creditors 
receive  payment  of  pre-existing  debts  within  four 
months  of  the  adjudication,  a  preference  will  be  pre- 
sumed. A  fair  test  to  be  applied  to  determine 
whether  or  not  a. preference  exists  is  "whether  the 
creditor  had,  at  the  time  of  the  receipt  of  the  alleged 
preference,  such  information  that  should  have  led  a 
reasonably  prudent  man  to  the  conclusion  that  a 
preference  was  intended.**    It  has  been  held  that  a 


■*2  Merchants  Nat.  Bank  v.  Comstock,  55  N.  T.  24. 
*3  Be  Mayo  Contracting  Co.,  157  Fed.  469. 
4*  Be  PfafSnger,  154  Fed.  523. 
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partial  payment  on  a  promissory  note  will  not  con- 
stitute a  preference  which  must  be  surrendered  under 
the  statute.*'  An  indorser,  accommodation  maker  or 
surety  is  a  creditor.  Therefore,  payment  by  the 
principal  debtor,  while  insolvent,  to  an  innocent 
holder  of  the  contract  within  four  months  before  the 
filing  of  the  petition  for  adjudication  in  bankruptcy, 
will  create  a  preference  and  will  prevent  the  in- 
dorser, accommodation  maker  or  surety  from  the 
allowance  of  his  claim  against  the  bankrupt's  estate, 
unless  the  amount  be  first  returned  to  the  estate.*® 
65.  Claims  may  be  contested. — The  referee  to 
whom  the  claim  is  presented  will  allow  the  same  un- 
less objection  thereto  is  made  by  the  parties  in 
interest.  If  objection  is  made,  the  issue  presented 
will  then  be  determined  and  the  claim  either  rejected 
or  allowed.  Objections  should  be  stated  when  claims 
are  filed.  There  is  no  provision  by  statute  concern- 
ing the  form  of  the  objection.  It  is  better  practice, 
however,  to  reduce  to  writing  the  proposed  objection. 
It  is  not  necessary  that  objections  be  made  imder 
oath.  The  findings  of  a  referee  as  to  the  validity  of 
a  claim  are  usually  conclusive  and  will  not  be  over- 
ruled, except  upon  convincing  proof  that  he  was 
wrong  in  his  conclusions.*^  A  claim  may  be  exam- 
ined and  excluded  even  after  allowance.  It  is  the 
function  of  the  trustee  to  make  application  for  such 
relief.  If  there  is  no  trustee  the  bankrupt  may  act. 
If  a  trustee  declines  to  act,  upon  the  request  of  cred- 


os Eutland  Co.  Nat.  Bk.  v.  Graves,  156  Fed.  168. 

*8Ee  Lyon,  121  Fed.  723,  Leading  Illustkative  Oases. 

"  Ee  Hatem,  161  Fed.  895. 
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itors,  he  may  be  compelled  to  do  so  or  to  permit  the 
creditors  to  make  application  in  his  name.  The  bur- 
den of  proof  is  upon  a  creditor  moving  for  the  re- 
examination of  the  claim  of  another  creditor.** 

66.  Claims  to  be  proved  within  one  year  of  ad- 
judication.— The  time  limitation  is  liberally  con- 
strued in  behalf  of  creditors.  The  statute  is  inter- 
preted to  be  an  absolute  prohibition  and  not  a  mere 
limitation  of  time.  The  court  has  no  discretion  or 
any  power  to  permit  the  filing  and  proof  of  a  claim, 
after  the  expiration  of  the  statutory  period.**  The 
purpose  of  the  statute  is  that  the  bankrupt's  estate 
shall  be  promptly  administered.  Creditors  who  are 
diligent  are  protected  and  creditors  who  delay  unrea- 
sonably and  beyond  the  limitation  prescribed  are 
barred  from  sharing  in  the  distribution  of  assets. 
But  there  is  one  exception.  A  claim  may  be  proved 
even  after  one  year  has  expired  from  the  date  of 
the  bankrupt's'  adjudication,  if  it  shall  appear  that 
the  delay  has  been  caused  by  the  fraud  of  the  bank- 
rupt in  preparing  his  schedules  so  as  to  lead  cred- 
itors to  believe  that  he  had  no  assets  and  that  there 
Would  be  no  estate  to  distribute.^**  A  creditor  .who 
has  proved  his  claim  may  still  proceed  thereon  in 
another  court.  His  action,  however,  will  be  stayed 
on  motion  of  any  party  in  interest. 

67.  Notice  to  creditors. — 'No  proceedings  are 
authorized  in  bankruptcy  without  due  notice  being 
given  to  creditors.   At  least  ten  days '  notice,  by  mail, 


*8  Be  Howard,  100  Ped.  630. 
*»  Be  Sanderson,  160  Fed.  278. 
00  Be  Towne,  122  Ted.  313. 
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must  be  given  to  all  creditors  who  appear  ob  the 
bankrupt's  list,  addressed  to  their  respective  ad- 
dresses as  stated  in  the  schedules  or  as  afterward 
filed  by  the  creditors,  unless  they  ^aive  notice  in 
writing.  Notice  is  specifically  required  of  (1)  all 
examinations  of  the  bankrupt;  (2)  all  hearings  upon 
applications  for  the  confirmation  of  compositions  or 
the  discharge  of  bankrupts;  (3)  all  meetings  of  cred- 
itors; (4)  all  proposed  sales  of  property;  (5)'  the 
declaration  and  time  of  payment  of  dividends;  (6) 
the  filing  of  the  final  accounts  of  the  trustee  and  the 
time  when  and  the  place  where  they  will  be  examined 
and  passed  upon;  (7)  the  proposed  compromise  of 
any  controversy;  (8)  the  proposed  dismissal  of  pro- 
ceedings. It  is  also  required  that  notice  to  creditors 
of  the  first  meeting  of  creditors  be  published  at  least 
once  and  may  be  published  such  number  of  addi- 
tional times  as  the  court  may  direct.  The  last  pub- 
lication must  be  at  least  one  week  prior  to  the  date 
fixed  for  the  meeting.  Notices  are  given  by  the 
referee  unless  the  judge  otherwise  orders."^ 

68.  Who  may  file  and  dismiss  petitions. — ^Any 
qualified  person  may  file  a  petition  to  be  adjudged 
a  voluntary  bankrupt.  Three  or  more  persons  who 
have  provable  claims,  amounting  in  the  aggregate, 
in  excess  of  the  value  of  securities  held  by  them,  if 
any,  to  five  hundred  dollars  or  over;  or  if  all  of  the 
creditors  are  less  than  twelve  in  number,  then  one  of 
such  creditors  whose  claim  equals  such  amount  may 
file  a  petition  in  involuntary  proceedings.  Petitions 
must  be  filed  in  duplicate.    One  copy  is  served  on  the 

51  Bankruptcy  Law,  §  58. 
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bankrupt  and  one  copy  is  for  filing  with  the  clerk  of 
the  court.  §59  refers  to  involuntary  proceedings 
alone.  If  a  debtor  is  not  a  petitioner,  a  petition  can- 
not be  filed  to  adjudge  the  debtor  an  involuntary 
bankrupt,  except  (1)  by  a  creditor  or  creditors;  (2) 
who  must  have  provable  claims;  (3)  which  must  ag- 
gregate in  excess  of  securities  five  hundred  dollars; 
(4)  if  but  one  creditor  petitions,  he  mlust  set  forth 
that  there  are  less  than  twelve  creditors  of  the  bank- 
rupt. Otherwise  it  is  necessary  that  three  creditors 
must  unite  in  presenting  the  petition.  *  Ini  order  to  be 
qualified  to  petition  a  debtor  into  bankruptcy,  the 
creditor  or  creditors  must  have  been  such  at  the  time 
the  alleged  act  of  bankruptcy  was  committed.  Cred- 
itors cannot  attack  a  conveyance  made  by  a  debtor 
before  their  claims  accrued,  unless  it  appears  that 
the  debtor's  act  was  intended  to  defeat  the  claims  of 
such  creditors.®^  In  computing  the  necessary  num- 
ber of  petitioning  creditors,  the  statute  excludes  the 
bankrupt's  employees  and  relatives  within  the  third 
degree.  A  petition  once  filed  cannot  be  withdrawn. 
An  adjudication  must  follow  or  the  petition  be  dis- 
missed. One  creditor  who  has  joined  in  a  petition 
cannot  withdraw  so  that  the  number  be  reduced  to 
less  than  three.^^ 

69.  Preferred  creditors. — Any  person  shall  be 
deemed  to  have  given  a  preference  if,  being  insolv- 
ent, he  has,  within  four  months  from  the  filling  of  the 
petition  and  before  the  adjudication,  procured  or 
suffered  a  judgment  to  be  entered  against  himself 

52  Bi-ake  v.  Callison,  129  Fed.  201. 

"3  Eo  Quincy  ,Granite  Quarries  Co.,  147  Fed.  279. 
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in  favor  of  any  person  or  made  a  transfer  of  any 
of  Ms  property,  where  the  effect  of  the  enforcement  of 
such  judgment  or  transfer  will  be  to  enable  any  one 
of  his  creditors  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  of  such  creditors  of  the  same 
class.  Where  the  preference  consists  in  a  transfer, 
such  period  of  four  months  begins  after  the  date  of 
the  recording  or  registering  of  the  transfer,  if  by  law 
such  recording  or  registering  is  required.  A  prefer- 
ence thus  created  may  be  avoided  by  the  trustee  if 
the  person  receiving  the  preference  or  to  be  benefited 
thereby,  or  hi^  agent,  has  reasonable  cause  to  believe 
that  it  was  thereby  intended  to  give  a  preference.  It 
is  essential  that  the  debtor  must  have  been  insolvent 
when  the  act  of  preference  was  committed.  The  in- 
solvency must  be  alleged  and  found  as  a  fact.  In 
determining  an  intent  to  prefer,  a  fair  valuation  of 
the  bankrupt's  property  at  the  time  of  the  alleged  act 
of  preference  will  be  considered,  but  a  fair  valuation 
is  not  the  price  of  the  property  obtained  at  a  forced 
sale.^^  The  period  will  begin  to  run  from  the  time  of 
the  entry  of  the  judgment  or  the  time  when  a  trans- 
fer takes  effect.  In  this  connection  §  §  3a  and  60a 
must  be  read  and  considered  together^n  construing 
the  statute.  A  transfer  of  property  within  the  four 
months'  period,  to  be  applied  on  an  antecedent  debt, 
under  an  agreement  made  before  such  period,  is  an 
illegal  preference.®^ 

Under  the  amended   statute   of  1903,   the   four 


5*  Rutland  Co.  Nat.  Bk.  v.  Graves,  156  Fed.  168;  Chicago  Title  &  Trust 
Co.  V.  John  A.  Eoebling'B  Sons  Co.,  107  Fed.  71. 
5B  Wilson  V.  Nelson,  183  TJ.  S.  191.  ' 
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months'  limitation  does  not  expire  until  four  months 
after  the  date  of  recording  or  regist^ing  a  transfer 
if  required  by  law.  This  requirement  of  the  statute 
refers  to  the  state  law  and  must  be  determined  ac- 
cording to  the  statute  of  each  jurisdiction.  If  a  trans- 
fer has  been  made  by  a  bankrupt  and  recorded  within 
four  months  of  the  adjudication,  the  intent  to  give 
preference  is  a  question  of  fact  to  be  determined.  If 
a  chattel  mortgage  is  first  effective  as  to  general 
creditors  under  a  state  statute  when  it  is  filed  it  is 
held  to  be  "required"  under  the  statute,  even  though 
such  mortgage  is  not  void  under  all  circumstances 
because  not  filed.^"  The  method  of  transfer  creating 
a  preference  is  immaterial.  A  transfer  includes  the 
sale  and  every  other  mode  of  disposing  of  or  parting 
with  property  or  the  possession  of  property,  abso- 
lutely or  conditionally,  as  a  payment,  pledge,  mort- 
gage, gift  or  security. ^'^  Good  faith  will  not  make  a 
preference  valid.  The  transfer  speaks  for  itself  and 
if  made  within  the  time  limited  will  be  set  aside. 
The  transfer  must  in  effect  tend  to  diminish  the  bank- 
rupt's  estate.  Money  deposited  in  a  bank  to  the 
bankrupt's  account  is  not  a  transfer  creating  a  pref- 
erence, although  the  bank  as  a  creditor  may  set  up 
its  claim  against  the  deposit.  But  where  a  bank  has 
made  a  loan  to  the  bankrupt  and  the  latter,  in  order 
to  protect  the  bank,  has  made  a  payment  or  transfer, 
a  preference  will  be  created.^®  The  payment  of  wages 
by  a  bankrupt  will  not  be  considered  a  preference.®® 

56  First  Natl.  Bk.  v.  Connett,  142  Fed.  33. 

57  Coder  v.  Arts,  352  Fed.  943. 

5s  Fiati  V.  Columbia  Bank,  157  Fed.  137. 

59  Ke  Abraham  Steers  Lumber  Co.,  110  Fed.  738. 
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If  a  creditor  is  preferred  and  thereafter  in  good 
faith  gives  the  debtor  further  credit  without  security 
of  any  kind  for  property  which  becomes  a  part  of  the 
debtor's  estate,  the  amount  of  such  new  credit  re- 
maining unpaid  at  the  time  of  the  adjudication  may 
be  set  off  against  the  amount  which  would  be  other- 
wise recoverable  from  the  creditor.  Under  this  pro- 
vision of  the  statute  if  it  appear  that  the  creditor 
acted  in  good  faith  and  extehded  credit  without  being 
secured,  and  money  or  property  passed  to  the  posses- 
sion of  the  debtor,  the  creditor  is  entitled  to  a  set-off. 
He  need  not  show  that  the  property  continued  to  re- 
main in  the  possession  of  the  debtor  until  bank- 
ruptcy."" 

Payment  for  services  to  be  rendered  to  a  bankrupt 
in  contemplated  proceedings  is  not  prohibited,  but 
such  payment  or  transfer  must  pass  the  scrutiny  of 
the  court  and  the  attorney  Will  be  allowed  not  neces- 
sarily the  extent  of  his  lien  or  transfer,  but  only 
a  reasonable  amount.  If  the  court  determines  that 
the  amount  received  is  unreasonable  the  trustee  maiy 
bring  action  against  the  attorney  to  recover  the  dif- 
ference between  the  amount  received  by  him  and 
the  amount  allowed  by  the  court.*^ 

70.  Depositories  for  money. — Courts  of  bank- 
ruptcy shall  designate,  by  order,  banking  institu- 
tions as  depositories  for  the  money  of  bankrupt  es- 
tates, as  convenient  as  may  be  to  the  residences  of 
-trustees,  and  shall  require  bonds  to  the  United 
States,  subject  to  their  approval,  to  be  given  by  such 
banking  institutions,  and  may  from  time  to  time,  as 

so  Kaufman  v.  Tredway,  195  TJ.  S.  271. 
81  Bankruptcy  Law,  §  60. 
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occasion  may*  require,  by  like  order,  increase  the 
number  of  depositories  or  the  amoimt  of  any  bond 
or  change  such  depositories.®^ 

71.  Expenses  of  administering  estates. — The  ac- 
tual and  necessary  expenses  incurred  by  officers  in 
the  administration  of  estates  shall,  except  where 
other  provisions  are  made  for  their  payment,  be  re- 
ported in  detail,  under  oath,  and  examined  and  ap- 
proved or  disapproved  by  ,the  court.  If  approved, 
they  shall  be  paid  or  allowed  out  of  the  estates  in 
which  they  were  incurred.®*  All  sums  paid  for  pres- 
ervation of  property  should  be  allowed. 

72.  Debts  which  may  be  proved. — ^A  debt  may  be 
proved  and  allowed  which  is  founded  on  a  contract 
express  or  implied.  The  contract  must  be  founded 
on  a  legal  consideration  not  against  public  policy, 
and,  if  by  a  corporation,  must  not  be  ultra  vires.  If 
the  contract  is  illegal  because  in  violation  of  a  stat- 
ute prohibiting  betting  and  gaming,  the  debt  may  not 
be  provable,  but  this  rule  will  not  prevent  the  allow- 
ance of  a  claim  where  money  was  fraudulently  pro- 
cured by  the  bankrupt  to  bet  on  horse  races.®* 

It  is  not  necessary  that  the  claim  be  evidenced  by 
a  judgment  or  instrmnent  in  writing. 

If  there  is  no  present  liability  under  the  contract 
when  proof  of  the  debt  is  made,  there  can  be  no 
provable  claim.®^ 

A  claim  for  damages  for  breach  of  warranty  upon 
a  sale  of  personal  property  is  for  a  debt  founded 

62  Bankruptcy  Law,  §  61. 

83  Bankruptcy  Law,  §  62.     , 

8*  Be  Arnold  &  Co.,  133  Fed.  789. 

65  He  Ellis,  143  Fed.  103. 
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upon  a  contract  and  is  provable  although,  the  exact 
amount  thereof  is  undetermined."® 

Contingent  contractual  obligations  may  not  be 
proved,  yet  if  liabilities  thereunder  mature  by  the 
happening  of  the  contingent  event  upon  which  they 
depend,  or  are  capable  of  liquidation  after  the  bank- 
rupt has  filed  his  petition,  and  in  time  to  make  proof 
thereof,  the  debt  is  provable.*'^ 

Where  contracts  of  employment  are  made  for  spec- 
ified periods  of  time,  which  are  broten  by  the  bank- 
rupt before  the  expiration  of  the  agreement,  the  dam- 
ages resulting  are  provable  although  at  the  time  of 
the  bankruptcy  they  were  not  determined.®* 

Where  a  contract  has  been  made  for  the  sale  of 
goods  on  commission  for  a  specified  time,  a  breach 
either  by  some  act  of  the  bankrupt  or  by  the  bank- 
ruptcy will  give  rise  to  a  claim  for  damages  which 
is  provable.®'  The  reason  is  that  there  is  a  contract 
by  which  the  liability  is  fixed.  The  contract  having 
been  broken  by  the  bankrupt  during  performance, 
it  amounts  to  a  rescission.  A  right  of  action  then 
vests  at  once  in  the  creditor.  It  is  also  held  that  an 
annual  fee  to  be  paid  under  a  contract  with  a  mer- 
cantile agency  is  a  provable  debt  although  only  a 
part  of  the  year  has  elapsed.'^*' 

Under  the  amended  acts,  all  torts  can  be  liquidated 
and  then  proved.  If  a  creditor  proves  his  claim  as 
founded  upon  an  implied  contract  he  will  be  deemed 

«e  Be  Frederick  L.  Grant  Shoe  Co.,  130  Fed.  881. 
8'  Be  Smith,  146  Fed.  923. 

88  Ee  Silverman,  101  Fed.  219. 

89  Ee  Saxton  Furnace  Co.,  142  Fed.  293. 

»o  Ee  Buffalo  Mirror  &  Beveling  Co.,  15  Am.  B.  E.  122. 
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to  have  waived  the  tortJ^  A  creditor  whose  claim  is 
grounded  in  tort  is  not  entitled  to  priority.  If  goods 
are  sold  and  the  avails  are  mingled  with  the  debtor's 
funds,  the  claim  is  for  damages  only.  Debts  founded 
upon  provable  debts  reduced  to  judgment,  after  the 
debtor's  petition  has  been  filed  and  before  the  appli- 
cation for  the  bankrupt's  discharge  has  been  consid- 
ered by  the  court,  are  provable.  A  claim  for  un- 
liquidated damages  for  personal  injuries  arises  in 
tort  and  is  not  of  such  a  nature  as  to  permit  a  waiver 
of  the  tort  and  a  recovery  on  a  quasi-contract  based 
on  the  implied  agreement  of  the  master  to  furnish 
safe  appliances  to  the  employees  with  which  to 
work.''^  A  judgment  under  an  employers'  liability 
act  in  an  action  to  recover  for  personal  injuries  is 
not  a  provable  claim  against  the  bankrupt's  estate." 

73.  Debts  which  have  priority. — ^Taxes  and  debts 
due  the  United  States  are  preferred  and  are  not 
barred  by  laches  on  the  part  of  the  sovereign  power. 

After  taxes,  in  order  of  priority  debts  are  pre- 
ferred as  follows :  (1)  the  actual  and  necessary  costs 
of  preserving  the  estate  subsequent  to  the  filing  of 
the  petition  in  bankruptcy;  (2)  the  filing  fees  paid 
by  creditors  in  involuntary  cases  where  property  of 
the  bankrupt,  transferred  or  concealed  by  him  either 
before  or  after  the  filing  of  the  petition,  shall  have 
been  recovered  for  the  benefit  of  the  estate  of  the 
bankrupt  by  the  efforts  and  at  the  expense  of  one  or 
more  creditors,  the  reasonable  expenses  of  such  re- 


71  Standard  Varnish  Works  v.  Haydock,  143  Fed.  318. 

72  Matter  Wigmore  &  Sons,  10  Am.  B.  R.  661. 

73  Ee  Crescent  Lumber  Co.,  J9  Am.  B.  R.  112. 
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eovery ;  (3)  the  costs  of  administration,  including  the 
fees  and  mileage  as  provided  by  the  laws  of  the 
United  States,  iand  one  reasonable  attorney's  fee, 
for  the  professional  services  actually  rendered,  irre- 
spective of  the  number  of  attorneys  employed,  which 
sum  is  allowed  to  petitioning  creditors  in  involuntary 
cases  and  to  the  bankrupt  in  involuntary  cases,  while 
performing  the  duties  prescribed  by  statute,  and  to 
the  bankrupt  in  voluntary  cases  within  the  discre- 
tion of  the  court;  (4)  wages  due  to  workmen,  clerks, 
traveling  or  city  salesmen,  or  servants,  which  have 
been  earned  within  three  months  before  the  date  of 
the  conmaencement  of  proceedings,  not  to  exceed 
three  hundred  dollars  to  each  claimant;  (5)  debts 
owing  to  any  person  who  by  the  laws  of  the  states  6r 
the  United  States  is  entitled  to  priority. 

If  the  composition,  having  been  confirmed,  is  after- 
wards set  aside  or  a  discharge  revoked,  any  addition 
to  the  estate  at  the  time  the  composition  was  con- 
firmed or  adjudication  was  made  shall  be  applied  to 
payment  in  full  of  the  claims  of  creditors  for  prop- 
erty sold  to  the  bankrupt  on  credit  in  good  faith  while 
such  composition  or  discharge  was  in  force,  and  the 
residue,  if  any,  shall  be  applied  to  the  payment  of 
debts  owing  at  the  time  of  the  adjudication.''* 

The  basis  of  composition  to  attorneys  is  for  serv- 
ices to  the  bankrupt  in  involuntary  cases.  Therefore, 
it  should  appear  that  such  services  were  necessary 
and  were  rendered  in  good  faith.  If  priority  is  al- 
leged, in  the  statute  of  the  ^ate,  it  must  be  deter- 
mined by  the  state  law. 

7*  Bankruptcy  Law,  §  64. 
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74.  Dividends. — ^Dividends  are  declared  on  all  al- 
lowed claims,  excepting  those  secured.  The  first 
dividend  must  be  declared  within  thirty  days  after 
adjudication,  if  a  dividend  of  five  per  cent  can  be 
paid  on  all  claims,  whether  allowed  or  not.  The  sec- 
ond dividend  must  be  paid  at  least  three  months  after 
the  first.  The  judge,  but  not  the  referee,  may  declare 
dividends  oftener  and  in  smaller  proportions.  Not 
more  than  fifty  per  cent  of  the  cash  on  hand,  in  ex- 
cess of  money  to  be  reserved  or  paid  on  priority 
debts,  can  be  disbursed  in  a  first  dividend.  Un- 
claimed dividends  remaining  unpaid  for  six  months 
after  the  final  dividend  has  been  declared  shall  be 
paid  by  the  trustee  into  court.  If  imclaimed  for  one 
year,  such  sum  may  be  divided  among  creditors  not 
paid  in  full,  by  order  of  the  court.  The  rights  of 
creditors  receiving  dividends  are  not  affected  by  the 
proof  and  allowance  of  claims  subsequent  to  the  date 
of  payment  or  declaration  of  dividends. 

Creditors  proving  and  securing  the  allowance  of 
such  claims  are  to  be  paid  dividends  equal  in  amount 
to  those  received  by  the  other  creditors,  if  the  estate 
equals  so  much,  before  such  other  creditors  are  paid 
any  further  dividends.  Whenever  a  person  is  ad- 
judged a  bankrupt  by  a  court  without  the  United 
States,  and  also  by  a  court  of  bankruptcy,  creditors 
within  the  United  Stiates  are  to  be  paid  a  dividend 
equal  to  that  received  in  the  court  without  the  United 
States  by  other  creditors  before  creditors  who  have 
received  dividends  in  such  court  are  paid  any 
amoimts.''^ 

7B  Bankruptcy  Law,  §§  65,  C6. 

362 


PKOOP  AND  ALLOWANCE  OP  CLAIMS  101 

75.  Liens. — ^All  the  bona  fide  liens  credited  four 
months  before  the  act  or  acts  of  bankruptcy  were 
committed  are  valid  Hens.  All  liens  created  within 
that  time  may  be  set  aside  on  motion  of  the  trustee. 
But  all  liens  of  every  nature  given  or  accepted  in 
good  faith  and  not  in  contemplation  of  or  in  fraud 
upon  the  act  and  for  a  present  consideration,  which 
have  been  recorded  or  filed  according  to  the  law  of  the 
state,  if  the  record  was  necessary  in  order  to  impart 
notice,  are  unaffected.  The  validity  of  a  mortgage 
on  after-acquired  property  as  against  a  trustee  in 
bankruptcy  depends  upon  the  laws  of  the  state  where 
the  property  is  situated.''*  Mortgages  to  secure  ante- 
cedent debts  are  invalid.  A  bill  of  sale  made  by  a 
corporation  while  it  is  insolvent  to  secure  a  loan  is 
likewise  void. 

76.  Set-offs. — ^In  case  of  mutual  debts  or  credits 
between  the  estate  of  a  bankrupt  and  a  creditor,  the 
account  shaU  be  stated  and  one  debt  shall  be  set  off 
against  the  other  and  the  balance  only  shall  be  al- 
lowed or  paid.  But  a  set-off  shall  not  be  so  allowed 
unless  the  debt  is  a  provable  one  or  if  the  same  was 
purchased  or  incurred  within  four  months  before 
filing  of  petition.''^ 

77.  Possession  of  property. — If  proof  is  made  to  a 
judge  that  the  bankrupt  neglects  or  is  about  to 
neglect  his  property,  and  that  the  property  is  deteri- 
orating or  may  deteriorate  in  value,  an  order  may  be 
issued  to  a  marshal,  who  must  furnish  a  sufficient 
bond  to  the  bankrupt,  to  seize  and  hold  the  property 

'6  Ee  Marine  C.  &  D.  D.  Co.,  144  Fed.  649, 
7T  Bankruptcy  Law,  §  68. 
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pending  the  proceedings.  TMs  property  may  be  re- 
leased by  the  debtor  furnishing  a  bond  with  approved 
sureties  to  indemnify  against  all  damages  in  the 
event  that  he  is  adjudged  a  bankrupt.''* 

78.  Title  to  property. — Upon  appointment  and 
qualifying,  the  trustee  takes  title  to  all  property  of 
the  bankrupt.'^®  His  title  is  subject  to  all  valid 
claims  and  equities.®"  The  trustee  also  takes  title  to 
property  fraudulently  transferred  and  in  which  cred- 
itors have  equities.®^  But  when  title  to  property  is 
held  adversely,  the  trustee  must  bring  action  in  the 
proper  court.  Title  to  property  consigned  to  a  vendor 
will  not  pass  to  the  trustee.®^  In  some  jurisdictions 
the  rule  is  that  property  sold  on  condition  that  title 
shall  not  vest  until  paid  for,  vests  in  the  trustee  to  the 
exclusion  of  the  vendor.®^  Transfers  that  are  fraudu- 
lent under  the  particular  laws  of  a  state  may  be 
avoided  by  the  trustee  by  action.  The  trustee  is  in 
all  such  cases  subrogated  to  the  rights  of  the  creditors, 
and  may  bring  action  to  set  aside  a  fraudulent  con- 
veyance, although  made  more  than  four  months  prior 
to  the  adjudication  in  bankruptcy.®*  In  the  avoid- 
ance of  fraudulent  transfers,  the  trustee  may  seek 
the  jurisdiction  of  either  a  state  or  federal  court.  If 
the  action  is  based  upon  a  state  law,  the  statute  of 
the  state  as  to  limitations  will  govern. 

78  Bankruptcy  Law,  §  69. 

79Keegan  v.  King-,  3  Am.  B.  E.  79,  96  Fed.  758. 

80  Chattanooga  Natl.  Bk.  v.  Home  Iron  Co.,  4  Am.  B.  E.  441. 

81  Ee  Eodgers,  11  Am.  B.  E.  79,  125  Fed.  169. 

82  Ee  Columbus  Buggy  Co.,  16  Am.  B.  E.  759. 
s3Ee  Tice,  15  Am.  B.  E.  97  (Pa.). 

•     84  Ee  Mullen,  4  Am.  B.  E.   224,  101  Fed.  413,  Leading  Illustrative 
Cases;  Lewis  v.  Bishop,  47  App.  Div.  554. 
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79,  Indexes  and  searches  of  clerks. — It  is  the  duty 
of  clerks  of  the  United  States  district  coiirts  to  keep 
in  their  office  sufficient  indexes  of  all  petitions,  dis- 
charges and  other  records  of  bankruptcy  proceed- 
ings. Such  records  should  be  resorted  to  in  all  cases 
where  the  title  to  property  in  which  a  bankrupt  has 
been  or  may  be  interested  is  sought  to  be  conveyed. 
The  records  are  to  be  open  at  all  times  for  the  exam- 
ination of  any  person  or  corporation  without  fee  or 
charge.*" 

80.  General  Orders  in  Bankruptcy. — ^By  §30  of 
the  Bankruptcy  Act  the  Supreme  Court  of  the  United 
States  is  empowered  to  adopt  general  orders  for  the 
purpose  of  explaiMng,  extending  or  construing  the 
several  sections  of  the  act.  They  possess  the  same 
force  and  effect  as  a  statute.  The  General  Orders 
are  thirty-seven  in  number  and,  together  with  the 
equity  rules  of  the  United  States  Supreme  Court, 
should  be  consulted  by  the  student  and  practitioner 
as  a  part  of  the  law  essential  to  proceedings  in  bank- 
ruptcy. 
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8s  Bankruptcy  Law,  §  71. 


365 


LAW  OF  PATENTS 

BY 

GEORGE  C.  HOLT,  A.B.,  LL.B.,  LL.D.* 

CHAPTER  I. 
HISTORY  OF  THE  DEVELOPMENT  OP  PATENT  LAW. 

1.  The  law  of  patents. — The  law  of  patents  is  one 
of  the  most  important  and  interesting  branches  of 
law.  It  deals  with  the  work  of  inventors,  many  of 
whom  are  among  the  foremost  men  of  the  age.  In- 
vention in  its  modern  sense  began  with  the  develop- 
ment of  modern  machinery.  The  early  inventors  in 
many  cases  were  men  of  some  ingenuity,  who  devised 
comparatively  simple  machines  or  appliances.  But 
most  of  the  useful  arts  in  which  machinery  or  proc- 
esses are  employed  have  now  reached  a  stage  of  elab- 
orate development,  and  most  of  the  inventions  which 
are  now  patented  are  steps  or  improvements  in  arts 
which  have  already  been  elaborated  to  a  very  high 
degree. 

2.  Modem  inventors. — The  great  modern  in- 
ventor is  a  man  with  a  rare  intellectual  combination. 
He  should  have,  in  the  first  place,  a  thorough  general 
scientific  knowledge.  He  must  have  a  complete  mas- 
tery of  the  particular  art  in  which  he  is  attempting 

*  Formerly  United  States  District  Judge,  Southern  District  of  New  York. 
Lecturer  on  the  Law  of  Patents,  Columbia  University. 
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mprovements.  He  must  be  a  patient  and  accurate 
nvestigator,  capable  of  trying  experiment  after  ex- 
)eriment.  He  must  be  a  man  of  a  sound  judgment, 
^hich  appreciates  correctly  the  value  of  an  experi- 
Qent,  recognizes  alike  what  is  suggestive  and  what  is 
iseless,  and  which  prevents  him  from  being  led  away 
n  pursuit  of  a  plausible  but  useless  idea.  Combined 
dth  all  these  sterling  qualities,  he  must  have  a  brU- 
iant  imagination,  which  enables  him  to  construct  in 
ds  mind  things  hitherto  imconstructed,  and  to  vary 
hem  within  all  the  range  of  possibility  of  variation. 
5uch  men  are  rare,  and  the  things  which  they  have  ac- 
omplished  are  among  the  greatest  intellectual 
.chievements  of  mankind.  They  are  the  chief  cause 
if  the  advance  of  modern  civilization.  If  their  great 
.chievements,  such  as  the  steam  engine,  steam  ves- 
lels,  the  railroad,  the  telegraph,  the  telephone,  the 
)honograph,  the  electric  dynamo,  the  electric  light, 
he  X-ray,  radium,  anaesthetics,  antiseptic  surgery, 
,nd  other  like  great  inventions,  never  had  been  ac- 
omplished,  the  world  as  it  exists  today  would  have 
teen  impossible  and  the  dail^  life  of  the  people  of  the 
(^orld  absolutely  different. 

3.  Lord  Bacon  on  invention. — Lord  Bacon  in  an 
,ge  before  modern  invention  had  really  begun,  said : 
'  The  introduction  of  great  inventions  appears  one  of 
he  most  distinguished  of  human  actions,  and  the  an- 
ients  so  considered  it ;  for  they  assigned  divine  hon- 
irs  to  the  authors  of  inventions,  but  only  heroic  hon- 
irs  to  those  who  displayed  civil  merit;  such  as  the 
bunders  of  cities  and  empires,  legislators,  the  deHv- 
rers  of  their  country  from  lasting  misfortunes,  the 
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quellers  of  tyrants,  and  the  like.  And  if  any  one 
rightly  compare  them,  he  will  find  the  judgment  of 
antiquity  to  be  correct ;  for  the  benefits  derived  from 
inventions  may  extend  to  mankind  in  general,  but 
civil  benefits  to  particular  lands  alone;  the  latter, 
moreover,  l£|,st  but  for  a  time,  the  former  forever. 
Civil  reformation  seldom  is  carried  on  without  vio- 
lence and  confusion,  while  inventions  are  a  blessing 
and  a  benefit  without  injuring  or  afflicting  any."^. 

4.  The  basis  of  the  modern  patent  system. — The 
whole  system  of  patents  is  based  upon  the  importance 
of  encouraging  inventions  by  making  them  remun- 
erative to  inventors,  and  of  giving  the  public  accu- 
rate knowledge  of  n^w  inventions,  so  that  they  can  be 
used  by  all  people  after  the  expiration  of  the  patent. 
'  5.  Practice  in  patent  law. — ^Practice  in  patent  law 
is  generally  regarded  in  the  legal  profession  as  a  spe- 
cialty. Many  lawyers  never  practice  in  patent  eases, 
and  many  patent  lawyers  engage  in  no  other  business. 
The  practice  has  many  attractions.  In  the  first  place 
it  is  a  very  remunerative  kind  of  practice.  Most 
owners  of  patents,  whether  they  are  original  pat- 
entees or  purchasers  from  patentees,  have  a  sanguine 
faith  in  the  value  of  the  patent,  and  are  usually  will- 
ing to  pay  liberally  for  professional  services  in  pat- 
ent litigation.  The  patent  practice,  too,  is  essentially 
interesting,  particularly  to  a  person  with  a  natural 
aptitude  for  mechanics,  electricity,  chemistry,  and  the 
various  scientific  elements  employed  in  the  useful 
arts.  Moreover,  some  general  ^knowledge  of  patent 
law  is  desirable  for  the  general  practitioner,  not  only 

1  Novum  Organum,  Book  I,  §  CXXIX. 
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because  every  lawyer 'should  have  a  fair  knowledge 
of  every  branch  of  law,  but  because  the  constant  in- 
crease in  the  modern  use  of  steam,  electricity  and 
chemistry,  in  combination  with  machinery,  makes 
knowledge  of  them  and  of  the  laws  relating  to  their 
operation  important  to  every  general  practitioner. 

6.  Patent  law — Statutory  but  originating  in  cus- 
tom.— The  patent  law  of  this  country  is  usually  re- 
garded as  whoUy  statutory.  But  in  fact  it  took  its 
origin  in  custom.  All  law  Originates  in  custom,  as  is 
elaborately  shown  in  such  books  as  James  C.  Car- 
ter's Lectures  on  the  Origin  of  Law,  Prof.  Sumner's 
Folkways,  and  Maine's  Ancient  Law;  but  such 
origin  in  the  case  of  patent  law  is  not  at  first  obvi- 
ous. The  real  origin  of  patents  was  in  the  monopo- 
lies created  by  the  guilds  of  the  Middle  Ages.  After 
the  fall  of  the  feudal  system,  and  the  rise  of  monar- 
chial  institutions  in  Europe  in  its  place,  people  at 
first  congregated  in  cities,  as  cities  were  the  only  safe 
places  where  tradesmen  could  live  and  carry  on  the 
manufacture  of  things.  As  time  passed,  commerce 
developed.  With  the  development  of  the  different 
crafts,  craftsmen's  guilds  were  formed,  very  much  as 
trades  unions  have  been  formed  in  modem  times, 
each  aiming  originally  for  cooperation  and  mutual 
benefit,  and  ultimately  for  monopoly.  As  commerce 
developed  in  each  of  the  cities  which  constituted 
ports,  merchant  companies  were  organized,  very 
much  like  our  Chambers  of  Commerce,  each  also  aim- 
ing originally  for  cooperation  and  mutual  assistance 
among  merchants,  and  often  ultimately  striving  for 
and  establishing  monopoly. 

.  •  370 


DEVELOPMENT  OF  PATENT  LAW  5 

7.  The  Hanseatic  League. — ^After  these  organiza- 
tions had  become  developed,  leagues  arose,  the  most 
famous  of  which  was  called  the  League  of  the  Hanse 
Towns,  or  the  Hanseatic  League.  This  was  at  first 
a  league  of  the  guilds  in  two  cities.  Others  then 
joined  and  ultimately  nearly  a  hundred  cities  were 
included.  It  had  a  diet  of  delegates  exercising  sub- 
stantially legislative  power,  a  great  merchant  fleet, 
protected  by  a  great  armed  fleet,  and  an  enormous 
trade  all  over  the  world.  It  became  at  one  time  one 
of  the  most  powerful  combinations  in  Europe.  This 
league  was  at  first  favored  in  most  European  coun- 
tries, and  ihk  guilds  in  the  league  obtained  many 
charters  and  grants  conferring  trading  monopolies 
from  the  different  monarchs  of  Europe. 

8.  The  Hansards  in  England. — ^In  England,  in  the 
time  of  Henry  III  (1261),  the  citizens  of  the  Hanse 
Towns  were  encouraged  to  settle  in  England  in  order 
to  introduce  their  arts  and  trades  there,  and  did  so 
largely.  The  foreign  trade  of  England  feU  almost 
entirely  into  their  hands,  and  so  continued  imtil 
about  the  reign  of  Edward  VI  (1561) ,  when  the  privi- 
leges of  the  Hansards  began  to  be  recalled.  There- 
after the  custom  grew  up  of  granting  monopolies  to 
English  companies  to  encourage  trade.  The  prac- 
tice of  granting  monopolies  for  a  proper  purpose  hav- 
ing been  established,  the  idea  was  soon  developed  of 
granting  monopolies  to  reward  royal  favorites,  and 
then  to  raise  money  for  the  royal  treasury. 

9.  Letters  patent  in  England. — These  monopolies 
were  granted  by  letters  patent.  Letters  patent 
(Uterae   patentes)    and   writs   close    (literae   clau- 
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sae)  were  the  two  forms  of  grants  by  the  English 
Sovereign.  Letters  patent  ran  "  to  all  to  whom  these 
presents  shall  come,  greeting."  They  were  recorded 
in  the  patent  rolls,  open  to  public  inspection.  Writs 
close  were  originally  private  grants,  running  to  the 
grantee.  They  were  recorded  in  the  close  rolls,  not 
open  to  public  inspection.  The  distinction  now  is 
arbitrary,  one  form  being  used  for  certain  grants, 
and  the  other  for  others.  Letters  patent  became 
early  and  are  now  the  form  of  grant  principally  used. 
Grants  of  lands,  dignities,  offices,  titles  and  monopo- 
lies were  usually  made  by  letters  patent. 

10.  Letters  patent  in  this  country. — The  term 
"letters  patent"  is  the  term  used  in  this  country 
for  grants  made  by  the  government.  Grants  of  land 
are  called  land  patents,  but  the  term  "patents,"  par- 
ticularly in  the  eastern  part  of  the  country,  is  usu- 
ally applied  to  patents  issued  to  inventors. 

11.  English  patents  originally  of  two  kinds. — The 
monopolies  originally  granted  by  the  English  Sov- 
ereigns were  of  two  kinds :  one,  exclusive  grants  con- 
ferred on  inventors  of  new  methods  of  manufacture, 
or  on  the  introducers  of  new  trades;  the  other,  exclu- 
sive grants  to  individuals  or  corporations  to  manu- 
facture, sell  or  deal  in  any  common  commodity  or 
necessity  of  life,  thereby  restricting  trade.  It  was  al- 
ways admitte.d  in  England  that  the  first  kind  of 
monopoly  was  legal;  and  it  was  always  claimed  by 
many  that  the  second  was  illegal.  Grants  of  monopo- 
lies to  royal  favorites,  or  for  the  purpose  of  raising 
money  for  the  royal  exchequer  without  an  appeal  to 
Parliament,  grew  common  under  Queen  Elizabeth, 
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and  became  the  subject  of  great  popular  opprobrium; 
then  bills  were  introduced  into  Parliament  to  abolish 
them.  Without  waiting  for  the  action  of  Parliament, 
the  Queen  abandoned  them,  promised  to  cease  grant- 
ing them,  and  in  some  cases  abolished  those  that  had 
been  granted.  James  I  revived  them  in  as  odious 
forms  as  before,  and  Parliament,  in  1623,  enacted  the 
famous  statute  called  the  Statute  of  Monopolies,  de- 
claring them  illegal. 

12.  The  English  Statute  of  Monopolies.— This 
statute  excepted  from  its  operation  patents  for  new 
inventions  and  for  the  introduction  of  new  manufac- 
tures into  England.  Such  patents  were  authorized 
for  a  term  of  fourteen  years  or  unde:i;.  This  exception 
in  the  Statute  of  Monopolies  has  been  the  foundation 
of  the  English  system  of  patents.  Under  this  excep- 
tion patents  continued  to  be  granted  in  England  oc- 
casionally during  the  17th  and  18th  centuries,  but  the 
general  public  hostility  to  monopolies  caused  even 
patents  for  inventions  to  be  regarded  by  the  English 
public  with  hostility  for  many  years,  and  this  public 
hostility  was  reflected  to  a  considerable  extent  in  the 
decisions  of  the  courts.  Patents  for  inventions  down 
to  the  last  century  were-very  strictly  construed  by  the 
English  courts. 

13.  Colonial  patents  in  this  country. — ^In  this 
coftntry  patents  for  inventions  were  issued  by  the" 
colonial  governments  from  the  beginning.  The  earli- 
est patent  issued  in  this  country  was  granted  by  the 
General  Court  of  the  Massachusetts  Bay  Colony  in 
1641  to  Samuel  Winslow  for  a  process  of  manufac- 
turing salt.    The  term  of  the  patent  was  ten  years, 
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and  the  grant  was  conditioned  on  works  being  estab- 
lished within  one  year.  In  1656  the  Massachusetts 
Bay  Colony  granted  a  patent  to  John  Winthrop,  son 
of  Governor  Winthrop,  granting  him  the  sole  privi- 
lege of  manufacturing  salt  after  his  particular 
method  for  twenty  years.  Massachusetts,  Connecti- 
cut and  Pennsylvania  were  the  principal  colonies  qf 
the  original  thirteen  which  granted  patents.  The  Ar- 
ticles of  Confederation,  adopted  in  1776,  contained  no 
provisions  for  the  grant  of  patents  by  the  confedera- 
tion, and  the  states  continued  to  grant  patents  until 
the  adoption  of  the  Constitution.  In  1785  James 
Eumsey  obtained  patents  from  Maryland,  Virginia, 
Pennsylvania  and  New  York,  for  a  new  type  of  boat, 
which  the  previous  year  had  had  a  public  trial  on  the 
Potomac,  at  which  George  Washington  was  present. 

14.  Few  patents  granted  until  the  nineteenth  cen- 
tury.— ^Few  patents  were  granted  in  England  or  this 
country  prior  to  the  19th  century.  Machinery  could 
not  be  used  on  a  large  scale  until  the  invention  of  an 
adequate  motive  power.  It  was  the  practical  perfec- 
tion of  the  steam  engine  by  James  Watt,  about  1784, 
a  few  years  before  the  Constitution  was  adopted, 
which  made  possible  the  commercial  use  of  machinery 
oh  a  large  scale,  and  was  the  great  incentive  to  mod- 
ern invention.  Therefore  the  American  patent  sys- 
tem, based  on  the  constitutional  provision  authoriz- 
ing patents  for  inventions,  and  the  legislation  of  Con- 
gress based  upon  it,  went  into  effect  just  as  the  need 
for  such  a  system  became  urgent. 

15.  The  first  patent  act. — The  first  patent  act  was 
passed  in  179d,  the  year  after  the  Constitution  was 
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adopted  The  first  patent  issued  by  the  United  States 
was  dated  July  31, 1790,  and  was  granted  to  Samuel 
Hopkins  for  a  new  process  for  making  pot  and  pearl 
ashes.  It  was  signed  by  George  Washington,  Presi- 
dent ;  Thomas  Jefferson,  Secretary  of  State,  and  Ed^ 
mund  Randolph,  Attorney  General.  That  patent,  if 
now  existing,  would  have  considerable  value  for  its 
autographs.  AH  the  earlier  patents  were  signed  by 
the  President,  and  were  usually  endorsed  on  veUima 
in  folio  size,  and  bore  the  Great  Seal  of  the  United 
States. 

16.  American  patents  originally  issued  without 
investigation. — The  system  established  by  the  orig- 
inal patent  act  and  its  amendments,  down  to  1836, 
provided  for  the  issue  of  a  patent  upon  the  filing  of 
an  affidavit  by  the  applicant  that  he  was  the  original 
inventor,  without  any  investigation  by  any  govern-, 
ment  official.  Until  1836,  the  term  of  a  patent  was 
fourteen  years.  An  act  passed  in  1832  required  act- 
ual use  of  a  patent  within  one  year.  This  act  was  re- 
pealed in  1836. 

17.  The  Patent  Act  of  1836.— The  Act  of  1836 
made  extensive  changes  in  the  patent  laws.  It  au- 
thorized the  appointment  of  commissioners  and  ex- 
aminers of  patents.  It  required  that  aU  applications 
for  patents  should  be  examined  in  the  Patent  Office, 
and  an  investigation  there  made  of  the  validity  of  the 
application  before  it  should  be  granted.  That  act 
extended  the  time  of  a  patent  to  seventeen  years. 
The  Act  of  1836,  with  some  amendments,  was  sub- 
stantially reenacted  in  the  Revised  Statutes  of  1872, 
and  the  general  system  established  by  the  Act  of  1836 
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has  substantially  continued,  with  its  various  amend- 
ments, down  to  the  present  time. 

18,  The  patent  laws  of  foreign  countries. — In  the 
following  countries  patents  are  issued  to  an  applicant 
without  any  examination  as  to  novelty  or  validity: 
France,  Belgium,  Italy  and  Spain.  In  the  following 
countries  such  examinations  arermade  before  issuing 
a  patent:  Germany,  Austria,  Norway,  Sweden  and 
Australia,  In  Great  Britain,  prior  to  1875,  patents 
were  issued  upon  application,  without  examination, 
but  since  1875,  an  examination  is  made.  The  patent 
law  of  Holland  has  been  in  force  since  June  1, 1912. 
Since  then  China  has  the  distinction  of  being  the 
only  country  having  no  patent  laws.  In  the  following 
countries,  patents  must  be  worked  after  a  certain 
time  or  be  forfeited:  Belgium,  after  one  year;  France 
and  Italy,  after  two  years ;  Germany,  Austria,  Spain, 
Switzerland,  Norway,  after  three  years ;  Russia,  after 
five  years ;  Australia  compels  licenses  to  be  given  if 
patents  are  not  worked  within  two  years.  In  the  fol- 
lowing countries,  taxes  are  imposed  on  patents  as  fol- 
lows :'  In  Belgium,  Italy,  Russia,  Spain,  Switzerland, 
Norway,  Sweden  and  Denmark  an  annual  tax  is  im- 
posed ;  in  Germany  an  ai^nual  progressive  tax  is  im- 
posed; in  Great  Britain  an  annual  tax  is  imposed 
after  four  years,  and  in  Australia  after  six  years.  In 
most  of  these  countries  the  patentee  can  avoid  the  tax 
by  surrendering  the  patent. 

19.  In  the  United  States  no  use  required  and  no 
taxes, — In  the  United  States  no  use  of  the  patent 
has  been  required,  with  the  exception  of  the  period 
from  1832  to  1836.    A  patentee  can  simply  lock  up 
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Ms  patent  for  the  seventeen  years  during  which  he 
has  a  monopoly  of  the  invention,  and  neither  use  it 
himself  nor  allow  others  to  use  it.  No  tax  on  patents 
has  ever  been  imposed  by  the  laws  of  the  United 
States. 

20.  Slight  presumption  of  validity  of  the  United 
States  patent. — The  examination  in  the  Patent  Of- 
fice is  usually  a  thorough  one  and  the  issuance  of  a 
patent  after  such  examination  gives  rise  to  some  pre- 
sumption of  its  validity  in  the  courts.  But  in  a  suit 
involving  the  validity  of  a  patent  the  American  courts 
do  not  give  great  weight  to  the  fact  of  the  grant  of 
the  patent,  but  investigate  the  question  of  its  validity 
almost  as  freely  as  in  those  countries  in  which  a  pat- 
ent is  issued  without  any  preliminary  examination. 

21.  The  growth  of  American  patents. — The  fol- 
lowing is  a  stateme'nt  by  even  thousands  showing  the 
development  of  patents  in  this  country : 

Patents  issued  from  1790  to  1836 9,907 

Patents  issued  from  1790  to  1850 16,937 

Patents  issued  from  1790  to  1860 26,000 

Patents  issued  from  1790  to  1870 98,000 

Patents  issued  from  1790  to  1880 223,000 

Patents  issued  from  1790  to  1690 418,000 

Patents  issued  from  1790  to  1900. 640,000 

Patents  issued  from  1790  to  1910. ! 945,000 

Patents  issued  from  1790  to  1911 980,000 

Patents  issued  from  1790  to  early  in  the 

year  1912 1,000,000 


371 


CHAPTER  n. 
THE  CONSTITUTIONAL  AUTHORITY  FOR  PATENTS. 

22.  The  constitutional  provision  authorizing  pat- 
ents.— The  right  of  the  govenunent  to  issue  patents 
depends  entirely  on  the  provisions  of  the  Constitution 
and  the  acts  of  Congress.  The  constitutional  provi- 
sion authorizing  Congress  to  issue  patents  for  inven- 
tions is  as  follows :  "The  Congress  shall  have  power 
*  *  *  To  promote  the  progress  of  science  and  use- 
ful arts  by  securing  for  limited  times,  to  authors  and 
inventors,  the  exclusive  right  to  their  respective  writ- 
ings and  discoveries."" 

Omitting  the  parts  relating  to  authors,  who  have  al- 
ways been  treated  as  a  separate  class,  and  who  are 
protected  by  the  statutes  relating  to  copyrights,  the 
provision  reads  thus:  "The  Congress  shall  have 
power  to  promote  the  progress  of  science  and  useful 
arts  by  securing  for  limited  times  to  inventors  the 
exclusive  right  to  their  discoveries." 

23.  Constitutional  provision  ineffective  -without 
legislation. — This  provision  obviously  is  not  effec- 
tive without  legislation.  The  constitutional  provision 
cannot  execute  itself.  It  provides  by  its  terms  that 
the  power  to  execute  it  shall  be  in  Congress.  It  is, 
therefore,  entirely  optional  with  Congress  whether  to 
authorize  the  issue  of  patents  for  inventions  at  all. 

2  Oonstitntion,  Art.  I,  §  8. 
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It  can  provide  for  what  inventions  patents  may  be  is- 
sued. None  may  be  issued  except  for  such  inventions 
as  Congress  has  determined  to  be  entitled  to  a  patent. 
Congress  could  abolish  the  entire  patent  system  at 
any  time. 

24.  May  states  issue  patents? — ^The  question 
whether  states  may  still  issue  patents  is  practically 
academic  Probably  none  have  been  applied  for  since 
the  federal  patent  law  was  adopted,  for  the  advan- 
tages of  a  patent  issued  by  the  federal  government 
are  obviously  far  greater  than  would  be  those  of  one 
issued  by  a  staite.  Undoubtedly,  if  Congress  had  never 
created  any  patent  system,  the  states  could  still  issue 
patents,  as  the  colonies  did  before  the  adoption  of  the 
Constitution,  but  Congress  having  created  a  patent 
system,  the  general  rule  would  probably  be  held  to  be 
applicable  that  where  Congress  is  authorized  by  the 
Constitution  to  exercise  a  power  which  is  also  within 
the  jurisdiction  of  the  states,  the  exercise  of  that 
power  by  Congress  supersedes  the  authority  of  the 
state  to  act,  as  in  the  case  of  bankrupt  laws,  and  other 
similar  cases.  But  probably  the  question  will  never 
be  raised  in  the  courts. 

25.  Fundamental  constitutional  propositions  — 
Grant  must  be  for  a  limited  time. — Certain  funda- 
mental propositions  are  established  by  the  language 
of  the  constitutional  provision  itself.  The  exclusive 
rights  secured  by  patents  must  be  for  limited  times. 
An  act  of  Congress  granting  a  patent  for  an  unlim- 
ited time  would  be  unconstitutional.  While  Congress 
has  a  large  discretion  in  respect  to  the  length  of  time 
for  which  a  patent  may  be  granted,  probably  a  patent 
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for  an  obviously  unreasonable  term,  would  be  de- 
clared unconstitutional. 

26.  Patents  can  be  granted  to  inventors  only. — 
Congress  can  authorize  the  grant  of  patents  to 
inventors  only.  The  English  patent  system,  based  on 
the  exception  in  the  Statute  of  Monopolies,  authorizes 
patents  for  new  inventions,  and  also  for  the  intro- 
duction of  new  manufactures  into  England,  but  under 
the  patent  system  pf  the  United  States,  no  patent  can 
be  granted  to  a  person  who  simply  introduces  into 
this  country  from  a  foreign  country  something  for 
which,  if  he  had  invented  it,  he  could  obtain  a  patent. 
The  old  English  idea  of  rewarding  an  Englishman 
who  introduced  a  new  art  into  England  from  the  Con- 
tinent, with  a  monopoly  of  the  art  for  a  term  of 
years,  never  has  been  followed  in  this  country.  No 
patent  has  been  issued  in  the  United  States  except  to 
an  inventor  or  to  an  assignee  of  an  invehtor. 

27.  Difference  between  invention  and  discovery. 
— There  is  a  wide  difference  of  meaning  in  the  patent 
la w  between  the  words  * '  invention ' '  and ' '  discovery. ' ' 
The  meaning  suggested  by  the  derivation  of  the 
words  is  substantially  similar.  Invention,  accord- 
ing to  its  derivation,  is  the  coming  upon  a  thing ;  dis- 
covery is  the  uncovering  of  a  thing.  But  there  is  a 
distinction  between  the  words  recognized  in  ordinary 
use,  invention  usually  involving  the  idea  of  creation, 
and  discovery  the  idea,  not  of  creation,  but  of  the  as- 
certainment of  an  existing  fact.  This  is  the  distinc- 
tion between  the  terms  under  the  patent  law.  In- 
vention under  the  patent  law  is  the  creation  of  a  new 
thing,  discovery  the  ascertainment  of  an  existing 
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thing.  The  term '  *  discoveries ' '  mentioned  in  the  con- 
stitutional provision  means  the  discoveries  of  inven- 
tors, i.  e.,  inventions.  The  mere  discovery  of  an  ex- 
isting thing,  such  as  an  original  principle  or  force  of 
nature,  is  not  patentable. 

28.  Morton's  discovery  of  anaesthetics. — ^For  in- 
stance, Morton  discovered  the  capacity  of  ether  to 
render  persons  under  the  influence  of  it  insensible  to 
pain,  and  took  out  a  patent  for  its  discovery.  Ether 
as  a  substance  was  known,  and  the  fact  that  when  in- 
haled it  caused  persons  to  pass  into  a  condition  like 
a  sleep  or  trance  was  known.  But  Morton  discovered 
that  it  rendered  a  person,  while  in  such  a  trance-like 
condition,  insensible  to  pain.  His  discovery  was  one 
of  the  most  important  discoveries  ever  made,  but  the 
court  held  that  it  was  not  the  subject  of  a  patent,  on 
the  ground  that  it  involved  no  invention  but  was 
merely  a  discovery  of  a  natural  force  in  an  element 
of  nature. 

Judge  Shipman,  in  his  opinion  in  that  case,  says : 
' '  In  its  naked,  ordinary  sense,  a  discovery  is  not  pat- 
entable. A  discovery  of  a  new  principle,  force,  or 
law,  operating,  or  which  can  be  made  to  operate,  on 
matter,  will  not  entitle  the  discoverer  to  a  patent.  It 
is  only  where  the  explorer  has  gone  beyond  the  mere 
domain  of  discovery,  and  has  laid  hold  of  a  new 
principle,  force,  or  law,  and  connected  it  with  some 
particular  medium  or  mechanical  contrivance,  by 
which,  or  through  which,  it  acts  on  the  material  world, 
that  he  can  secure  the  exclusive  control  of  it  under 
the  Patent  Act.  He  then  controls  his  discovery 
through  the  means  by  which  he  has  bj-ought  it  into 
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practical  action,  or  th,eir  equivalent,  and  only  through 
them.  It  is  then  an  invention,  although  it  embraces 
a  discovery.  Sever  the  force  or  principle  discovered 
from  the  means  or  mechanism  through  which  he  has 
brought  it  into  the  domain  of  invention,  and  it  im- 
mediately falls  out  of  that  domain  and  eludes  his 
grasp.  It  is  then  a  naked  discovery,  and  not  an  in- 
vention."* 

29.  Morse's  discovery  of  the  telegraph.— Another 
great  invention  was  that  of  the  electric  telegraph  by 
Professor  Morse.  In  the  patent  which  he  took  out 
for  his  invention,  he  included  in  the  eighth  claim  a 
claim  of  the  principle  of-  electromagnetism.  Al- 
though his  patent  was  allowed  for  the  apparatus  by 
which  he  gave  his  discovery  effect,  the  Supreme  Court 
disallowed  the  eighth  claim  in  his  patent  on  the 
ground  that  it  was  a  claim  to  monopolize  a  force  of 
nature.* 

30.  What  is  invention? — The  question  as  to  what 
is  an  invention  within  the  meaning  of  the  Constitu- 
tion depends  upon  the  question,  what  is  invention? 
Every  invention,  within  the  meaning  of  the  Constitu- 
tion and  the  patent  laws,  involves  two  elements:  first, 
an  idea  conceived  by  the  inventor;  second,  an  appli- 
cation of  that  idea  to  the  production  of  a  practical 
result.  Both  elements  are  necessary.  An  unapplied 
idea  is  not  invention  within  the  meaning  of  the  patent 
law.  An  applied  idea  of  another  i^  not  invention 
within  the  meaning  of  the  patent  law.  The  inventor 
must  have  created  the  idea  and  then  applied  it  to 

3  Morton  v.  N.  Y.  Eye  Infirmary,  5  Blatchf.  116  (IT.  S.). 
i  CBeilly  v.  Morse,  15  How.  62  (U.  S.). 
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the  production  of  a  concrete  result.  The  natural  fac- 
ulties, therefore,  employed  in  invention  are  the  cre- 
ative, and  not  the  imitative  faculties.  There  is  a  fun- 
damental distiiiction  between  invention  and  the  ideas 
naturally  suggested  to  a  mechanic  skilled  ia  an  art. 
The  natural  capacity  of  a  mechanic  skilled  in  ah  art 
to  make  use  of  his  knowledge  for  the  purpose  of  de- 
vising equivalent  means  or  processes  is  not  invention. 
There  must  be  a  creation,  by  a  conscious  intellectual 
act  or  process,  of  something  not  before  existing  to 
constitute  invention. 

In  McClurg  v.  Kingsland,^  the  question  was  of  the 
validity  of  a  patent  for  a  method  of  easting  iron 
rolls  or  cylinders.  In  casting  rolls  or  cylinders  it 
is,  of  course,  important  to  have  the  surface  of  the 
cylinders  smooth,  and  for  that  purpose  to  concentrate 
the  slag  or  dross  which  exists  in  all  cast  iron,  in  the 
center  of  the  roll  to  prevent  it  from  settling  on  the 
surface.  Prior  to  the  patent  the  molten  metal  was 
poured  into  the  mould  through  a  gate  or  pipe  placed 
in  a  horizontal  or  perpendicular  position,  and  the 
molten  iron  was  stirred  so  as  to  give  it  a  circular  mo- 
tion, thus  driving  the  dross  into  the  center.  The  in- 
vention patented  consisted  of  a  process  by  which  the 
metal  entered  the  mould  slanting  in  a  direction  ap- 
proaching to  a  tangent  of  the  cylinder,  with  the  re- 
sult of  giving  a  rotary  motion  to  the  molten  metal 
as  it  entered  the  mould,  which  drove  the  dross  into 
the  center.  The  patent  was  held  valid  as  a  process 
on  the  ground  that  it  was  a  patent  for  a  process,  not- 
withstanding the  fact  that  the  process  simply  utilized 

0  1  How,  202  (IT,  S.), 
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the  centrifugal  tendency  of  a  liquid  when  given  a 
rotary  motion. 

In  Tilghman  v.  Proctor,®  Chevreul  discovered,  in 
1813,  that  fat  is  a  regular  chemical  compound,  con- 
sisting of  glycerine  and  certain  fat  acids,  and  that  the 
fat  can  be  separated  into  its  component  parts  by  caus- 
ing them  to  unite  with  an  atomic  equivalent  of  water. 
This  separation,  however,  could  only  be  accomplished 
by  laboratory  processes,  a,nd  not  on  a  commercial 
scale.  In  1853  Tilghman  discovered  that  the  acid  ele- 
ments of  fat  can  be  separated  from  glycerine  without 
injuring  the  latfer,  by  mixing  the  fat  with  water,  and 
then  subjecting  the  mixture  to  a  high  degree  of  heat, 
and  at  the  same  time  to  such  a  degree  of  pressure  as 
will  prevent  the  conversion  of  the  water  into  steam. 
Tilghman  devised  an  apparatus  to  accomplish  this 
process,  and  took  out  a  patent.  It  was  held  to  be  a 
valid  patent  for  a  process. 

In  the  Telephone  Cases,^  string  telephones  had  long 
been  known.  Faraday  discovered  in  1831  that  when 
an  armature  is  moved  in  front  of  an  electromagnet 
magnetized  by  an  electric  current'  passing  through 
its  coil,  the  motion  modifies  the  current.  Bell  mounted 
two  diaphragms  substantially  like  those  in  string  telcr 
phones  on  two  armatures,  arranged  as  above  de- 
scribed, and  found  that  one  transmitted  and  the  other 
received  the  jninute  vibrations  caused  in  the  air  by 
the  human  voice  or  by  sounds.  Bell  took  out  a  patent 
which  was  held  valid  both  for  the  process  and  for  his 
apparatus  for  producing  the  result. 

« 102  IT.  a  707. 
1 126  XJ.  S.  1. 
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It  is  Dot  invention  to  produce  a  thing  which  any 
skillful  mechanic  could  produce.  In  Atlantic  Works 
V,  Brady,^  Judge  Bradley  says:  "The  process  of  de- 
velopment in  manufactures  creates  a  constant  de- 
mand for  new  appliances,  which  the  skUl  of  ordinary 
head-workmen  and  engineers  is  generally  adequate  to 
devise,  and  which,  indeed,  are  the  natiu-al  and  proper 
outgrowth  of  such  development.  Each  step  forw^ard 
prepares  the  way  for  the  next,  and  each  is  usually 
taken  hy  spontaneous  trials  and  attempts  in  a  himdred 
different  places.  To  grant  to  a  single  party  a  monop- 
oly of  every  slight  advance  made,  except  where  the 
exercise  of  invention,  somewhat  above  ordinary  me- 
chanical or  engineering  skill,  is  distinctly  shown,  is 
unjust  in  principle  and  injurious  in  its  consequences. 

"The  design  of  the  patent  laws  is  to  reward  those 
who  make  some  substantial  discovery  or  invention, 
which  adds  to  our  knowledge  and  makes  a  step  in  ad- 
vance in  the  useful  arts.  Such  inventors  are  worthy 
of  all  favor.  It  was  never  the  object  of  those  laws 
to  grant  a  monopoly  for  every  trifling  device,  every 
shadow  of  a  shade  of  an  idea,  which  would  naturally 
and  spontaneously  occur  to  any  skilled  mechanic  or 
operator  in  the  ordinary  progress  of  manufactures. 
Such  an  indiscriminate  creation  of  exclusive  privi- 
leges tends  rather  to  obstruct  than  to  stimulate  in- 
vention. It  creates  a  class  of  speculative  schemers 
who  make  it  their  business  to  watch  the  advancing 
wave  of  improvement,  and  gather  its  foam  in  the  form 
of  patented  monopolies,  which  enable  them  to  lay  a 
heavy  tax  upon  the  industry  of  the  country,  without 

8  107  IT.  S.  192. 

XII-25  385 


20  LAW  OF  PATENTS 

contributing  anything  to  the  real  advancement  of  the 
arts.  It  embarrasses  the  honest  pursuit  of  business 
with  fears  and  apprehensions  of  concealed  liens  and 
unknown  liabilities  to  lawsuits  and  vexatious  account- 
ings for  profits  made  in  good  faith." 

It  is  not  invention  to  add  to  the  excellence  of  the 
workmanship  of  a  thing,  or  to  substitute  superior  for 
inferior  materials,  or  ordinarily  to  enlarge  or  di- 
minish the  size  of  a  machine  or  thing  patented,  but 
when  the  change  of  size  accomplishes  some  novel  ef- 
fect it  may  be  patented, 

31.  The  creative  act. — The  mental  part  of  the 
creative  act  necessary  to  invention  may  be  complete, 
whether  it  is  the  result  of  prolonged  mental  action  or 
instantaneous.  An  inventor  can  get  suggestions  and 
aid  from  others  provided  the  creative  act  of  the  inven- 
tion is  his  own.  An  idea  of  trivial  value  may  con- 
stitute invention  if  it  is  essentially  creative,  but  the 
fact  that  a  change  in  an  existing  thing  is  trivial  may 
constitute  evidence  tending  to  show  no  invention. 

32.  The  means  to  accomplish  the  result  the  es- 
sence of  the  invention. — The  end  or  thing  accom- 
plished is  not  the  invention,  within  the  meaning  of 
the  patent  law.  It  is  common  to  speak  of  a  thing  made 
in  conformity  with  the  provisions  of  a  patent  as  a 
patented  thing;  as,  for  instance,  a  patented  gun  or  a 
patented  reaper."  But  strictly,  the  subject  of  the  pat- 
ent is  not  the  gun  or  the  reaper.  The  thing  patented 
is  the  new  idea  pursuant  to  which  the  article  is  con- 
structed. The  means  for  accomplishing  the  end  is 
the  essence  of  the  invention.  But  invention  in  the 
sense  of  the  patent  laws  does  not  exist  untU  the  cre- 
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ated  idea  is  reduced  to  a  practical  result.  A  written 
description,  even  if  accompanied  by  drawings  and 
models,  so  that  any  person  skilled  in  the  art  could 
from  them  construct  the  thing  invented,  is  not  neces- 
sarily sufficient.  Even  an  application  for  a  patent  in 
proper  form  is  not  sufficient,  because  such  an  applica- 
tion is  kept  secret  in  the  Patent  Office.  But  the 
actual  grant  of  a  valid  -patent  is  usually  sufficient, 
without  the  thing  invented  having  been  actually 
constructed. 
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OHAPTEE  III. 
THE  STATUTORY  REQUISITES  OF  PATENTS. 

33.  The  subjects  of  patents  under  English  law. — 
The  exception  in  the  Statute  of  Monopolies  authoriz- 
ing English  patents  provides  only  for  patents  for 
manufactures  or  for  the  introduction  of  manufac- 
tures  from  abroad. 

The  EngKsh  statute,  after  prohibiting  generally  all 
monopolies,  contains  in  the  fifth  section  a  provision 
that  the  prohibition  "shall  not  extend  to  any  letters 
patent  and  grants  of  privilege,  for  the  term  of  one  and 
twenty  years  or  under,  heretofore  made  of  the  sole 
working  or  making  of  any  manner  of  new  manufac- 
tures within  this  realm,  to  the  first  and  true  inventor 
or  inventors  of  such  manufactures,  which  others,  at 
the  time  of  the  making  of  such  letters  patent  and 
grants,  did  not  use,  so  they  be  not  contrary  to  the  law, 
nor  mischievous  to  the  state,  by  raising  of  the  price  of 
commodities  at  home,  or  hurt  of  trade,  or  generally 
inconvenient."  The  sixth  section  also  excepted  let- 
ters patent  and  grants  of  privilege  "for  the  term  of 
fourteen  years, or  under,  hereafter  to  be  made,  of  the 
sole  working  or  making  of  any  manner  of  new  manu- 
factures within  this  realm. ' '  The  English  courts  have 
construed  the  term  "manufactures,"  as  used  in  these 
provisions  of  the  statute,  to  mean  almost  every  sub- 
ject of  invention. 
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3'4.  The  subjects  of  patents  under  American  law. 
— The  Act  of  Congress  of  1790  authorized  patents  to 
be  issued  for  "any  useful  art,  manufacture,  engine, 
machine,  or  device,  or  any  improvemept  thereon." 
The  Act  of  1793  desci^ibes  a  patentable  invention  as 
*'any  new  and  useful  art,  machine,  manufacture,  or 
composition  of  matter,  or  any  new  and  useful  improve- 
ment" on  the  subject.  The  Act  of  1842  authorizes  a 
patent  for  * '  any  new  and  original  design ' '  for  a  manu- 
facture or  to  be  worked  into  or  imprinted  on  a  manu- 
facture. This  classification  has  remained  substan- 
tially unchanged. 

35.  The  present  American  statutes. — The  statutes 
now  in  force  are  §  4886  of  the  United  States  Eevised 
Statutes,  as  amended  by  the  Act  of  1897,  and  §  4929, 
as  amended  in  1902.  Section  4886,  as  amended,  is  as 
follows : 

"Any  person  who  has  invented  or  discovered  any 
new  and  useful  art,  machine,  manufacture,  or  com- 
position of  matter,  or  any  new  and  useful  improve- 
ments thereof,  not  known  or  used  by  others  in  this 
country,  before  his  invention  or  discovery  thereof, 
and  not  patented  or  described  in  any  printed  publica- 
tion in  this  or  any  foreign  country,  before  his  inven- 
tion or  discovery  thereof,  or  more  than  two  years 
prior  to  his  application,  and  not  in  public  use  or  on 
sale  in  this  country  for  more  than  two  years  prior  to 
his  application,  unless  the  same  is  proved  to  have 
been  abandoned,  may,  upon  payment  of  the  fees 
required  by  law,  and  other  due  proceeding  had,  obtain 
a  patent  therefor." 

Section  4929  authorizes  the  grant  of  a  patent  to  any 
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person  who  has  invented  any  "new,  original  and  orna- 
mental design  for  an  article  of  manufacture,  subject 
to  the  same  conditions  as  are  stated  in  §4886." 

36.  Requisites  of  patentable  invention. — 1.  A 
patentable  invention,  therefore,  in  addition  to  the 
requisite  of  invention,  which  has  been  already  dis- 
cussed, must  be:  (1)  an  art,  or  (2)  a  machine,  or 
(3)  a  manufacture,  or  (4)  a  composition  of  matter, 
or  (5)  a  design;  or  an  improvement  of  an  art, 
machine,  manufacture,  composition,  or  design. 

2.  It  must  be  new. 

3.  It  must  be  useful. 

4.  It  must  have  been  not  known  or  used  by  others 
in  this  country  before  the  invention  or  discovery 
thereof  here. 

5.  It  must  have  been  not  patented  or  described  in 
any  printed  publication  in  this  or  any  foreign  country 
before  the  invention  or  discovery  thereof  here,  or 
more  than  two  years  prior  to  the  application  here  for 
a  patent. 

6.  It  must  have  been  not  in  public  use  or  on  sale  in 
this  country  for  more  than  two  years  prior  to  the 
application. 

7.  It  must  have  been  not  abandoned. 

8.  If  a  design,  it  must  be  new,  original,  and  orna- 
mental. 

There  are,  therefore,  five  classes  of  inventions  for 
•which  patents  are  authorized  to  be  issued  in  this 
country:  an  art;  a  machine;  a  manufacture;  a  com- 
position of  matter;  and  a  design. 

37.  What  is  an  art? — ^An  art  is  an  act  or  series  of 
acts  performed  by  some  physical  agent  upon  some 
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physical  object,  producing  in  such  object  some  change 
in  character  or  feondition.  The  term  "art"  in  the 
patent  law  is  equivalent  to  process.  In  Cochrane  v. 
Deener,®  Mr.  Justice  Bradley  states: 

"A  process  is  a  mode  of  treatment  of  certain  mate- 
rials to  produce  a  given  result.  It  is  an  act,  or  a 
series  of  acts,  performed  upon  the  subject-matter  to 
be  transformed  and  reduced  to  a  different  state  or 
thing.  If  new  and  useful,  it  is  just  as  patentable  as 
is  a  piece  of  machinery.  In  the  language  of  the  pat- 
ent law,  it  is  an  art." 

In  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,^°  Jus- 
tice Brown,  in  the  opinion,  says: 

"A  process  patent,  such  as  that  of  Jones,  is  not 
anticipated  by  mechanism  which  might  with  slight 
alterations  have  been  adapted  to  carry  out  that  proc- 
ess, unless,  at  least,  such  use  of  it  would  have  occurred 
to  one  whose  duty  it  was  to  make  practical  use  of  the 
mechanism  described.  ^  In  other  words,  a  process  pat- 
ent can  only  be  anticipated  by  a  similar  process.  A 
mechanical  patent  is  anticipated  by  a  prior  device  of 
like  construction  and  capable  of  performing  the  same 
function;  but  it  is  otherwise  with  a  process  patent. 
The  mere  possession  of  an  instrument  or  piece  of 
mechanism  contains  no  suggestion  whatever  of  all  the 
possible  processes  to  which  it  may  be  adapted.  Fer- 
mentation Co  V.  Maus,  122  U.  S.  413,  428.  If  the 
mere  fact  that  a  prior  device  might  be  made  effective 
for  the  carrying  on  of  a  particular  process  were  suffi- 
cient to  anticipate  such  process,  the  absurd  result 


9  94  V.  S.  788. 

10  185  TJ.  S.  403. 
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would  follow  that,  if  the  process  consisted  merely  of 
manipulation,  it  would  be  anticipated  by  the  mere 
possession  of  a  pair  of  hands. 

"True,  if  the  process  were  the  mere  function  of  a 
machine,  another  machine  capable  of  performing  the 
same  function  might  be  an  anticipation ;  but  this  is 
not  because  a  process  can  be  anticipated  by  a  mecha- 
nism, but  because,  as  we  have  held  in  several  cases, 
the  mere  function  of  a  machine  is  not  patentable  as 
a  process  at  all.  Coming  v.  Burden,  15  How.  252; 
Risdon  Iron  &  Locomotive  Works  v.  Medart,  158 
U.S.  68." 

There  was  at  one  time  a  great  deal  of  discussion  in 
the  English  cases  whether  there  could  be  a  patent 
for  a  process.  This  was  primarily  because  the  Eng- 
lish ait  only  authorized  a  patent  for  a  manufacture, 
but  a  weightier  reason  was  because  apparently  a 
process  at  first  view  may  be  only  the  employment  of 
principles  or  forces  of  nature.  The  use  of  a  single 
principle  of  nature,  as  has  been  already  pointed  out, 
is  not  patentable,  but  a  process  may  consist  of  the 
employment  of  different  principles  or  forces  of  nature 
in  a  certain  method.  Such  invention  is  patentable, 
and  any  process  making  a  new  application  of  differ- 
ent laws  of  nature  involves  invention. 

38.  Distinction  between  a  patent  for  a  process 
and  for  a  principle. — ^The  distinction  between  a  pat- 
ent for  a  process  and  for  a  principle  is  well  illustrated 
in  the  case  of  Tilghman  v  Proctor,"  where  it  is  said: 

"It  has  been  supposed  that  the  decision  in  O'Reilly 
V.  Morse  was  adverse  to  patents  for  mere  processes. 

"  102  TJ.  S.  707.  "^ 
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The  mistake  has  undoubtedly  arisen  from  confound- 
ing a  patent  for  a  process  T?ith  a  patent  for  a  mere 
principle.  We  think  that  a  careful  examination  of 
the  judgment  in  that  case  will  show  that  nothing 
adverse  to  patenjts  for  processes  is  contained  in  it. 
The  eighth  claim  of  Morse's  patent  was  held  to  be  in- 
valid, because  it  was  regarded  by  the  court  as  being  not 
for  a  process,  but  for  a  mere  principle.  It  amounted 
to  this,  namely,  a  claim  of  the  exclusive  right  to 
the  use  of  electromagnetism  as  a  motive  power  for 
making  intelligible  marks  at  a  distance;  that  is,  a 
claim  to  the  exclusive  use  of  one  of  the  powers  of 
nature  for  a  particular  purpose.  It  was  not  a  claim, 
of  any  particular  machinery,  nor  a  claim  of  any  par- 
ticular process  for  utilizing  the  power;  but  a  claim 
of  the  power  itself, — ^a  claim  put  forward  on  the 
ground  that  the  patentee  was  the  first  to  discover  that 
it  could  be  thus  employed.  This  claim  the  court  held 
could  not  be  sustained." 

39.  Advantages  of  a  process  patent. — ^It  is  advis- 
able to  take  out  a  patent  for  a  process  wherever  pos- 
sible. A  patent  for  a  machine,  for  instance,  protects 
only  that  particular  machine.  Anyone  may  invent 
another  machine  to  accomplish  the  same  work,  pro- 
vided the  new  machine  is  not  one  essentially  similar 
to  the  patented  one.  But  a  valid  patent  for  a  process 
prevents  anyone  from  using  the  process,  even  if  dif- 
ferent machines  or  instrumentalities  are  used  in 
working  out  the  process. 

40.  Patent  for  machines. — A  machins  is  an  in- 
strument employing  one  or  more  of  the  mechanical 
powers,  and  capable,  when  set  in  motion,  of  produc- 
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ing  by  its  own  operation  certain  predetermined  phys- 
ical results.  It  is  governed  by  a  permanent  rule  or 
method  of  action,  receiving  simple  mechanical  force 
from  the  motive  power,  and  transmitting  or  trans- 
forming or  multiplying  it  in  its  application  to  the 
intended  object.  This  rule  or  method  of  action  is 
often  called  "the  principle  of  the  machine,"  or  its 
modus  operandi  (method  of  operating).  It  is  the 
fundamental  idea  of  the  means  embodied  in  the  ma- 
chine to  accomplish  the  desired  resiilt,  and  constitutes 
the  true  subject  of  the  patent.  The  machine  itself, 
as  already  shown,  is  not  the  thing  patented;  the  new 
idea  of  its  construction  is  what  is  patented. 

41.  Difference  between  process  and  madiine.— 
The  difference  between  an  art  or  process  and  a  ma- 
chine is  that  the  acts  or  series  of  acts  which  constitute 
the  art  or  process  become  in  a  machine  inseparably 
connected  with  a  separate  physical  structure.  A 
machine  differs  from  other  mechanical  instruments 
^by  reason  of  the  fact  that  its  rule  of  action  resides 
within  itself.  It  must  act  in  one  way.  The  essence 
of  a  machine  is  its  principle  or  structural  law.  Its 
shape,  or  its  appearance,  is  immaterial  in  determin- 
ing the  question  of  patentability  or  infringement. 
If  two  machines  work  upon  the  same  principle  to 
accomplish  the  same  result,  they  are  substantially 
similar  in  the  view  of  the  patent  law.  A  machine 
formed  by  a  union  of  old  parts  or  by  a  combination 
of  other  machines  may  be  new  and  patentable,  and 
of  course  a  machine  formed  by  a  combination  of  old 
parts  and  new  parts  or  of  an  existing  machine  with 
new  machines  or  with  new  parts  may  be  patentable. 
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In  Machine  Co.  v.  Murphy,"  Judge  Caifford,  in 
the  opinion,  says : 

"In  determining  the  question  of  infringement,  the 
court  or  jury,  as  the  case  may  be,  are  not  to  judge 
about  similarities  or  differences  by  the  names  of 
things,  but  are  to  look  at  the  machines  or  their  sev- 
eral devices  or  elements  in  the  light  of  what  they  do, 
or  what  office  or  function  they  perform,  and  how  they 
perform  it,  and  to  find  that  one  thing  is  substantially 
the  same  as  another,  if  it  performs  substantially  the 
same  function  in  substantially  the  same  way  to  obtain 
the  same  result,  always  bearing  in  mind  that  devices 
in  a  patented  machine  are  different  in  the  sense  of 
the  patent  law  when  they  perform  different  functions 
or  in  a  different  way,  or  produce  a  substantially  dif- 
ferent result." 

42.  Patents  for  manufactures. — A  manufacture 
differs  from  a  machine  in  being*  a  thing  made,  not 
capable  of  obtaining  by  its  own  motion  any  predeter- 
mined result.  Examples  of  manufactures  are  fabrics, 
castings,  structures,  parts  of  machines  not  put  to- 
gether, tools,  ete.  A  manufacture  includes,  in  the 
sense  of  the  patent  law,  everything  made  exc6pt  a 
machine,  a  composition  of  matter,  or  a  design. , 

In  Johnson  v.  Johnston,^^  Judge  Acheson,  in  the 
opinion,  says: 

"The  term  'manufacture,'  as  used  in  the  patent 
law,  has  a  very  comprehensive  sense,  embracing  what- 
ever is  made  by  the  art  or  industry  of  man,  not  being 
a  machine,  a  composition  of  matter,  or  a  design.  Curt. 


12  97  TJ.  S.  120. 
18  60  red.  618. 
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Pat.,  §  27 ;  1  Rob.  Pat.,  §  183.  In  Waring  v.  Johnson, 
6  Fed.,  500,. letters  patent  for  an  improvement  in 
pocket  check-books  were  sustained  by  Judge  Blatch- 
ford;  and  in  Norrington  v.  Merchants'  Nat.  Bank,  25 
Fed.,  199,  Jjidge  Colt  sustained  a  patent  whose  sub- 
ject-matter was  of  a  like  nature.  In  Dugan  v.  Gregg, 
48  Fed.,  227,  a  combined  book  and  index,  so  con- 
nected as  to  facilitate  the  more  ready  and  convenient 
handling  thereof,  was  held  to  be  a  patentable  im- 
provement by  Judge  Coxe,  who,  also,  in  Carter  &  Co. 
V.  Wollschlaeger,  53  Fed.,  573,  upheld  a  patent  for 
an  improvement  in  duplicate  memorandum  sales 
slips,  following  a  decision  of  Judge  Colt  in  Carter 
&  Co.  V.  Houghton,  53  Fed.,  577,  sustaining  the 
same  patent.  In  Thomson  v.  Citizens'  Nat.  Bank, 
3  C.  C.  A.,  518,  53  Fed.,  250,  the  United  States 
Circuit  Court  of  Appeals  for  the  eighth  circuit  sus- 
tained a  patent  for  a  bank  account  book,  the  improve- 
ment consisting  in  a  suitable  number  of  full  leaves 
and  alternate  series  of  short  leaves,  each  of  the  latter 
being  creased  or  perforated  for  folding  in  such  a 
manner  as  to  transfer  the  column  of  balances  on  the 
right-hand  page  to  the  succeeding  left-hand  page.  I 
have  no  difficulty  in  holding  that  the  subject-matter 
of  the  patent  in  suit  is  patentable." 

43.  When  a  patent  can  be  granted  for  process  and 
manufacture. — ^If  the  process  by  which  a  manufac- 
ture is  made  iS  new,  and  the  manufacture  when  made 
is  new,  a  patent  may  be  had  for  each.  The  discovery 
that  a  natural  substance  can  be  artificially  produced 
or  more  cheaply  produced  than  before  does  not  entitle 
the  inventor  to  patent  the  product  as  a  manufacture. 
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He  has  not  invented  a  new  manufacture.  He  may 
be  entitled  to  a  patent  for  his  process,  but  not  for 
the  manufacture.  In  Cochrane  v.  Badische  Anilin 
&  Soda  Fabrik,"  Judge  Blatchford  sayS: 

"While  a  new  process  for  producing  it  was  pat- 
entable, the  product  itself  cotdd  not  be  patented,  even 
though  it  was  a  product  made  artificially  for  the  first 
time,  in  contradistinction  to  being  eliminated  from 
the  madder  root  Calling  it  artificial  alizarine  did 
not  make  it  a  new  composition  of  matter,  and  patent- 
able as  such,  by  reason  of  its  having  been  prepared 
artificially  for  the  first  time  from  anthracine,  if  it 
was  set  fprth  as  alizarine,  a  well-known  substance." 

A  patent  for  a  new  original  manufacture  may  be 
very  broad,  or  one  for  improvements  or  combinations 
in  an  established  manufacture  may  be  very  narrow. 

44  Patents  for  composition  of  matter. — ^A  com- 
position of  matter  is  a  substance  formed  by  the  inter- 
mixture of  two  or  more  ingredients,  and  possessing 
properties  belonging  to  none  of  the  ingredients  sepa- 
rately. The  intermixture  may  be  causisd  mechan- 
ically or  chemically.  It  cannot  be  a  simple  natural 
substance,  but  must,  as  its  term  implies,  be  a  com- 
position. A  composition  of  matter,  to  be  patentable 
as  such,  must  differ  from  any  substance  previously 
known.  The  artificial  combination  of  ingredients 
into  a  substance  existing  in  nature  may  authorize  a 
patent  for  a  process,  but  does  not  authorize  a  patent 
for  a  composition  of  matter.  A  composition  of  mat- 
ter claimed  to  be  useful  for  a  specific  purpose,  whether 
effected  by  chemical  or  mechanical  means,  is  not  com- 

"111  U.  S.  293. 
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plete  if  experiment  is  still  necessary  to  render  it 
operative.  A  composition  of  matter,  in  order  to  be 
patentable,  must  be  not  only  new  but  useful.  Gener- 
ally an  inventor,  in  experimenting  for  a  new  compo- 
sition of  matter,  has  in  view  a  specific  end  for  which 
it  would  be  useful.  In  such  cases,  although  the  con- 
ception of  what  is  wanted  may  be  clear,  the  invention 
is  not  complete  if  further  experimentation  is  neces- 
sary to  make  it  successful.  The  idea  of  means  em- 
bodied in  the  invention  of  a  composition  of  matter 
may  often  be  accomplished  by  various  combinations 
composed  of  different  substances  or  intermingled  in 
different  ways.  If  the  different  substances,  are  sub- 
stantially equivalent  or  the  different  methods  of 
intermingling  them  are  substantially  equivalent,  the 
patent  for  such  a  composition  of  matter  covers  all 
such  methods.  But  a  patent  may  be  granted  for  the 
same  composition  of  matter  produced  by  the  use  of 
substantially  different  chemical  or  mechanical  com- 
binations. 

In  Rogers  v.  Ennis,^^  a  patent  was  granted  to  the 
plaintiff  for  an  improvement  in  table  beverages. 
Judge  Blatchf  ord,  in  the  opinion,  says : 

"The  defendant  contends  that  all  that  the  plaintiff 
did  was  to  put  into  the  beer  the  oil  of  wintergreen, 
in  the  one  case,  and  the  oil  of  birch,  in  the  other ;  that 
the  plaintiff  invented  no  new  process  of  making  the 
beer ;  and  that  his  invention  was  not  one  of  any  new 
or  useful  composition  of  matter,  because  the  mere 
putting  into  the  compound  the  oil  of  wintergreen  or 
the  oil  of  birch,  as  a  flavor,  is  not  a  useful  improve- 

w  15  Blatek  47  (U.S.). 
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ment,  withiB  the  patent  laws.  The  defendant  further 
contends  that  the  use  of  the  oil  of  wintergreen  or  the 
oil  of  birch  in  the  compound  is  not  the  use  of  anj 
material  or  substantial  part  of  the  compound,  so  as 
to  authorize  the  granting  of  a  patent  for  the  com- 
pound, the  use  of  the  other  materials  to  form  the 
compound  not  being  new. 

"These  patents  stand  on  narrow  ground,  but  yet 
the  defendant  has  infringed  each  of  them,  by  using 
the  exact  formula  laid  down  by  the  patentee  in  each 
ease.  The  compositions  of  matter  are  shown  to  be 
useful,  agreeable  to  those  who  use  them,  profitable  to 
the  plaintiff  through  his  manufacture  and  sale  of 
them,  and  new.    This  constitutes  patentability." 

45.  Patents  for  designs. — ^A  design  is  something 
of  some  peculiar  shape  or  ornamentation  imposed  on 
a  physical  substance.  Instances  of  patentable  de- 
signs are  figures  on  wallpaper  or  carpets,  ornamen- 
tation of  silverware  or  porcelain,  etc.  An  increase  in 
the  beauty  and  not  in  the  utility  of  the  substance  is 
the  object  of  a  design.  A  change  in  the  shape  or 
ornamentation  of  an  article  intended  simply  to  in- 
crease its  utility  is  not  patentable  as  a  design.  The 
mere  shape  of  any  article  of  utility,  however  novel, 
is  not  patentable  as  a  design. 

46.  Ornamentation  the  test  of  the  patentability 
of  a  design. — Bj  the  Act  of  1842  "a  new  and  orig- 
inal" design  could  be  patented.  This  continued  to 
be  the  term  used  in  the  statutes  until  1902.  In  the 
statute  of  1902,  the  term  was  changed  so  as  to  pro- 
vide that  "a  new,  original,  and  ornamental  design 
could  be  patented."    But  the  courts  have  held  ever 
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since  the  Act  of  1842,  providing  fer  patents  for 
designs,  that  ornamentation  and  beauty  are  the  tests 
of  the  patentability  of  a  design.  The  appearance  of 
the  design  and  not  the  means  of  producing  the  ap- 
pearance is  the  thing  pateijted.  A  design  patent  may 
be  given  for  the  ornamental  shape  of  a  thing,  or  for 
the  ornamentation  imposed  on  a  thing.  But  the 
essential  quality  of  a  design,  as  used  in  the  patent 
laws,  is  ornamentation,  and  not  utility.  The  impart- 
ing of  an  ancient  appearance  to  a  new  material  does 
not  alone  constitute  a  design.  An  improvement  on  a 
design  may  be  made  the  subject  of  a  separate  patent. 

47.  Invalidity  of  design  patents  issued  for  shape 
of  articles  of  utility. — ^There  have  been  many  at- 
tempts to  obtain  design  patents  and  some  patents 
have  been  issued  for  the  shape  of  articles  of  utility. 
It  seems  singular  that  the  Patent  Office  should  issue 
such  patents.    They  are  clearly  invalid. 

In  Williams  Calk  Co.  v.  Neverslip  Mfg.  Co.,^*  the 
Court  says : 

"It  was  never  the  intention  of  Congress,  in  allow- 
ing patents  for  designs,  to  duplicate  the  existing  law, 
so  that  an  inventor,  at  his  option,  could  cover  that 
which  had  nothing  but  a  practical  value  either  with 
a  design  or  mechanica,l  patent,  or,  as  is  now  claimed, 
with  both.  A  distinct  class  of  inventions,  having 
characteristics  and  features  of  its  own,  was  intended 
to  be  reached  by  the  statute,  and  to  this  it  is  to  be 
confined.  It  is,  indeed,  a  perversion  to  attempt  to 
extend  it  to  anything  else.  Weisgerber  v.  Clowney, 
131  Fed.,  4T7.     It  has  been  accordingly  expressly 

18 136  Fed.  210. 
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'  decided  that  a  horseshoe  calk,  such  as  we  have  here, 
was  not  patentable  as  a  design  (Eowe  v.  Blodgett 
&  Clapp  Co.,  103  Fed.,  873,  112  Fed.,  61);  nor  a 
'  syringe  (Marvel  Co.  v.  Pearl,  114  Fed.,  946) ;  nor 
plates  to  hold  together  the  ends  of  machine  belting 
(Eaton  V.  Lewis,  115  Fed.,  635) ;  nor  a  thill  coupling 
and  washer  for  carriages  (Bradley  v.  Eccles,  126 
Fed.,  945).  In  each  of  these  instances,  it  is  manifest 
that  artistic  configuration,  addressed  to  the  eye,  prac- 
tically coimted  for  nothing,  the  whole  value  of  the 
device  being  found  in  the  uses  to  which  it  could  be 
put,  to  which  the  mind  of  the  inventor  was  naturally 
addressed." 

In  Theberath  v.  Eubber,  etc.,  Co.,"  Judge  Nixon, 
in  the  opinion,  says : 

"Patents  for  designs  were  first  authorized  by  the 
third  section  of  the  Act  of  August  29, 1842  (5  St.  at 
Large,  543),  and  have  been  retained,  in  substantially 
the  same  terms,  in  the  several  revisions  of  the  patent 
laws  since  that  date.  They  differ  from  patents  for 
inventions  or  discoveries  in  this  respect,  that  they 
have  reference  to  appearance  rather  than  utility. 
Their  object  is  to  encourage  the  arts  of  decoration 
more  than  the  invention  of  useful  products.  A  pic- 
ture or  design  that  merely  pleases  the  eye  is  a  proper 
subject  for  such  a  patent,  without  regard  to  the  ques- 
tion of  utility,  which  is  always  an  essential  ingredient 
in  an  invention  or  discovery  patent." 

In  Gorham  Mfg.  Co.  v.  White,^*  Judge  Strong,  in 
the  opinion,  says: 

"  15  Fed.  246. 
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"The  acts  of  Congress  which  authorize  the  grant 
of  patents  for  designs  were  plainly  intended  to  give 
encouragement  to  the  decorative  arts.  They  contem- 
plate not  so  much  utility  as  appearance,  and  that,  not 
an  abstract  impression  or  picture,  but  an  aspect  given 
to  those  objects  mentioned  in  the  acts.  It  is  a  new 
and  original  design  for  a  manufacture,  whether  of 
metal  or  other  material ;  a  new  and  original  design  for 
a  bust,  statue,  bas-relief,  or  composition  in  alto,  or 
basso-relievo;  a  new  or  original  impression  or  orna- 
ment to  be  placed  on  any  a/rticle  of  manufacture ;  a 
new  and  original  design  for  the  printing  of  wooleil, 
silk,  cotton,  or  other  fabrics;  a  new  and  useful  pat- 
tern, print,  or  picture,  to  be  either  worked  into,  or 
on,  any  article  of  manufacture ;  or  a  new  and  original 
shape  or  configuration  of  any  article  of  manufacture 
— it  is  one  or  all  of  these  that  the  law  has  in  view. 
And  the  thing  invented  or  produced,  for  which  a  pat- 
ent is  given,  is  that  which  gives  a  peculiar  or  dis- 
tinctive appearance  to  the  manufacture,  or  article,  to 
which  it  may  be  applied,  or  to  which  it  gives  form. 
The  law  manifestly  contemplates  that  giving  certain 
new  and  original  appearances  to  a  manufactured  arti- 
cle may  enhance  its  salable  value,  may  enlarge  the 
demand  for  it,  and  may  be  a  meritorious  service  to 
the  public." 

48.  Patents  for  improvements. — An  improvement 
is  the  addition  to  or  alteration  in  some  existing  thing 
which  increases  its  efficiency  or  utility  without  de- 
stroying its-identity .  Improvement  includes  two  ideas : 
1.  Am  idea  of  a  practically  operative  art  or  instru- 
ment ;  2.  An  idea  of  some  change  in  it  not  affecting 
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its  essential  character,  but  enabling  it  to  work  better 
or  to  produce  better  results.  If  such  change  involves 
the  exercise  of  the  inventive  faculties  instead  of  mere 
mechanical  skill,  it  is  a  patentable  improvement  A 
process  or  article  may  be  considered  separately  an 
independent  invention,  and  it  may  be  capable  of  such 
use  with  other  things  as  to  constitute  an  improve- 
ment, and  be  capable  of  being  patented  in  both  capaci- 
ties. An  improvement  is  a  change  in  the  idea  of 
means  of  the  original  inventor.  If  the  essential  fea- 
ture of  the  original  invention  does  not  remain,  the 
change  is  not  an  improvement,  but  is  an  original 
invention  itself. 

49.  Improvements  in  simple  inventions  and  in 
combinations. — There  is  an  essential  difference  be- 
tween improvements  in  simple  inventions  and  com- 
binations. In  a  simple  invention  the  identity  of 
the  invention  does  not  depend  on  the  identity  of  its 
individual  elements.  Any  substantial  change  in  them 
which  does  not  destroy  its  entire  character  is  merely 
an  improvement.  But  in  a  combination  the  identity 
of  the  invention  does  depend  on  the  identity  of  its 
subordinate  means.  A  change  in  any  one  of  its 
subordinate  elements,  other  than  a  mere  change  of 
form,  either  develops  its  idea  of  means  or  alters  that 
idea.  The  former  is  an  improvement,  the  latter  a  new 
invention. 

50.  An  improvement  a  complete  invention. — ^An 
improvement  is  a  complete  invention  in  itself,  dis- 
tinct from  the  original.  Therefore  an  improvement 
does  not  protect  an  original  invention  after  the  patent 
for  it  has  expired.    An  inventor  of  an  improvement 
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on  an  invention  acquires  no  rights  in  the  original 
invention,  and  the  inventor  of  an  original  invention 
has  no  rights  in  an  improvement  upon  it.  Therefore, 
an  inventor  who  has  obtained  a  patent  for  an  im- 
provement in  a  patented  invention  practically  can- 
not utUize  his  invention  without  the  consent  of  the 
original  patentee. 

51.  Novelty.— By  the  provisions  of  §4886  of  the 
United  States  Revised  Statutes,  previously  quoted, 
any  patentable  invention  must  be  new  and  useful. 
Novelty,  therefore,  is  one  of  the  indispensable  requi- 
sites of  a  patentable  invention.  Novelty  means  nov- 
elty in  fact,  not  novelty  in  the  inventor.  Hun- 
dreds of  applications  for  patents  are  rejected  by 
the  Patent  Office  every  year  for  want  of  novelty, 
which  are  genuine  original  inventions  by  the  appli- 
cant. It  is  the  policy  of  our  patent  l^-gislation  to 
reward  those  inventors  who  give  new  inventions  to 
the  public,  not  simply  to  reward  the  skiQ  of  the  in- 
ventor. If  a  patent  were  given  for  a  thing  not  new, 
but  honestly  believed  to  be  new  by  the  designer,  the 
rights  of  previous  patentees  for  the  same  thing,  if 
there  were  any,  would  be  destroyed.  If  the  thing 
were  in  public  use,  but  had  not  been  previously  pat- 
ented, the  rights  of  the  public  to  use  the  known  thing 
would  be  interfered  with.  If  any  attempt  were  made 
to  compensate  persons  who  honestly  devise  what  they 
believe  to  be  inventions,  but  which  are  not  new,  there 
might  be  fraudulent  claims  of  invention  supported 
by  perjury  in  the  application. 

52.  Novelty  according  to  the  patent  law. — ^Nov- 
elty in  the  sense  of  the  patent  law  is  different  in  some 
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respects  from  novelty  in  fact.  Originally  the  novelty 
required  was  absolute  botli  as  to  place  and  time.  But 
the  English  courts  long  ago  held  that  the  novelty  must 
consist  of  prior  knowledge  "within  the  realm."  So 
that  an  invention  by  an  English  subject,  if  not  known 
within  the  realm  of  Great  Britain,  would  not  neces- 
sarily be  rendered  invalid  by  the  fact  that  it  was 
known  on  the  Continent,  or  elsewhere  in  the  world. 
Our  Patent  Act  of  1790  limited  patents  to  inventions 
not  before  known  or  used,  but  the  rule  was  changed 
in  the  Act  of  1836  to  signify  knowledge  or  use  in  this 
country. 

53.  Present  test  of  novelty  in  this  country. — 
Under  the  present  statute,  United  States  Revised 
Statutes,  §4886,  the  invention  must  have  been  "not 
known  or  used  by  others  in  this  country  before  his 
invention  or  discovery  thereof,  and  not  patented  or 
described  in  any  printed  publication  in  this  or  any 
foreign  country  before  his  invention  or  discovery 
thereof,  or  more  than  two  years  prior  to  his  applica- 
tion, and  not  in  public  use  or  on  sale  in  this  country 
for  more  than  two  years  prior  to  his  application 
unless  the  same  is  proved  to  have  been  abandoned." 
Under  these  provisions,  if  the  invention  has  been 
known  in  this  country  before  the  applicant's  inven- 
tion, or  patented  or  described  in  any  printed  publi- 
cation in  any  country  before  his  invention,  or  more 
than  two  years  before  his  appKcation  for  a  patent, 
or  has  been  in  public  use  or  on  sale  in  this  country 
for  more  than  two  years  prior  to  his  application,  the 
invention  is  not  patentable.^'    It  is  immaterial  that 

19  Coflin  T.  Ogden,  18  Wall.  120  (TJ.  S.). 
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the  applicant  had  no  knowledge  of  such  facts.  He 
is  conclusively  assumed  to  have  had  such  knowledge. 
The  law  forbids  the  issue  of  a  patent  under  such  cir- 
cumstances, and  if  inadvertently  issued,  it  is  invalid. 
54.  Knowledge  or  use  in  this  country. — The  first 
and  third  of  these  exceptions  may  be  considered  to- 
gether.- The  invention  must  have  been  "not  known 
or  used  by  others  in  this  country  before  his  invention 
or  discovery  thereof,"  and  must  have  been  "not  in 
public  use  or  on  sale  in  this  country  for  more  than 
two  years  prior  to  his  application."  These  restric- 
tions apply  to  this  country  alone.  The  invention  may 
have  been  known  or  used  or  in  public  use  or  on  sale 
in  any  countries  other  than  the  United  States,  and 
there  is  no  legal  presumption  that  the  inventor  knew 
of  such  use  or  sale.^"  But  he  must  have  been  the 
inventor.  If  he  knew  in  fact  of  such  use  or  sale  of  the 
invention  in  any  foreign  country  at  the  time  of  his 
invention,  his  claim  of  invention  is  untrue,  and  a  pat- 
ent, if  issued  for  it,  invalid.  But  such  knowledge  must 
be  affirmatively  proved,  and  is  not  inferred  as  a  mat- 
ter of  law  from  use  or  sale,  as  in  the  case  of  such  use 
or  sale  in  this  country.  Knowledge  of  such  use  or  sale 
in  a  foreign  country  acquired  between  the  invention 
and  the  application  does  not  prevent  the  issue  of  a 
patent.  The  first  of  these  restrictions  makes  the  in- 
vention invalid  if  "kno-s\ii  or  used  by  others  in  this. 
country  before  his  invention  or  discovery  thereof"; 
the  other  makes  it  invalid  if  "in  public  use  or  on  sale 
in  this  country  for  more  than  two  years  prior  to  his 
application."    That  is,  the  invention  must  not  have 

2*  Doyle  V.  Spanlding,  19  Fed.  744. 
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been  known  or  used  in  this  country  before  Ms  inven- 
tion, but  if  the  applicant  has  invented  it  before  it 
was  known  or  used  in  this  country,  it  may  be  in  pub- 
lic use  or  on  sale  in  this  country  for  two  years  prior 
to  his  application  for  a  patent.  That  is,  the  inventor 
has  two  years  after  his  invention  during  which  he  can 
safely  wait  before  applying  for  his  patent.  A  fre- 
quent instance  of  the  application  of  this  provision  is 
when  the  iiiventor  puts  his  own  invention  in  public 
use  or  on  sale  before  he  applies  for  a  patent,  which 
he  can  do,  without  affecting  his  right  to  a  patent,  pro- 
vided he  applies  within  two  years  after  his  invention. 
But  it  is  dangerous  for  an  inventor  to  delay  in  apply- 
ing for  a  patent  after  he  has  completed  his  invention, 
because  of  the  difficulty  which  often  exists  of  proving 
when  the  invention  was  actually  perfected. 

55.  Prior  use  must  be  complete. — ^A  prior  use  to 
bar  a  patent  must  disclose  the  invention  to  the  public. 
That  is,  the  prior  invention  must  be  complete  and 
operative.  It  must  be  practically  employed,  and  the 
employment  must  be  in  public.  Mere  experiments, 
however  nearly  complete,  are  insufficient.  The  inven- 
tion must  be  employed,  not  for  experiments,  but  to 
accomplish  the  result  which  it  is  intended  to  effect. 
The  proof  of  the  existence  of  descriptions,  drawings, 
and  models  is  insufficient  to  show  such  a  prior  use  as 
to  bar  patents. 

56.  Prior  patents  or  descriptions  in  printed  pub- 
lications.— The  other  exception  in  the  statute  is  that 
the  invention  must  have  been  not  patented  or  de- 
scribed in  a  printed  publication,  in  this  or  any  foreign 
country,  before  his  invention  or  discovery  thereof,  or 
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more  than  two  years  prior  to  his  application.  By  this 
provision,  if  the  invention  has  been  patented  or  de- 
scribed in  any  printed  publication  anywhere  in  the 
world  before  the  invention,  no  valid  patent  can  be 
obtained.^^  As  in  the  case  of  public  use  or  sale,  such 
piatept  or  printed  publication  must  haye  been  in  exist- 
ence before  the  invention.  If  the  invention  is  made 
before  the  existence  of  the  patent  or  printed  publica- 
tion, the  inventor  has  two  years  within  which  to  file 
his  application,  and  any  patent  or  publication  made 
within  the  two  years  is  immaterial. 

57.  Frier  patent  must  be  public. — ^A  prior  patent 
relied  on  to  defeat  an  application  for  a  patent  must 
be  a  public  patent.  Private  patents  are  issued  in 
some  countries  in  Europe,  and  such  patents  are  not  a 
bar  to  the  issue  of  a  patent  in  this  country.  In  some 
countries  patents  are  issued  without  requiring  speci- 
fications or  detailed  descriptions  of  the  invention  to 
be  filed  at  the  time  the  patent  is  granted.  Such 
a  patent  is  not  a  bar  in  this  country  until  the  specifi- 
cations are  pubKshed.  A  full  description  of  an  inven- 
tion in  the  specifications  of  a  prior  patent  will  bar  a 
patent  for  it,  although  no  claim  for  the  invention  was 
made  in  the  prior  patent.  In  such  a  ease,  the  appli- 
cation is  strictly  not  barred  by  the  patent,  but  by  the 
description  of  the  invention  in  the  specifications,  con- 
stituting a  printed  publication. 

58.  Applicant  prior  patentee  for  same  invention. 
— If  a  patent  has  been  previously  issued  to  the  appli- 
cant for  the  same  invention,  such  patent  bars  a  later 
application  for  a  patent,  and  if  a  second  patent  is 

21  Eosenwasser  v.  Spieth,  129  TJ.  S.  47. 
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issued  to  the  same  patentee  for  the  same  invention, 
the  second  patent  is  invalid.  If  the  rule  were  other- 
wise, the  original  patentee  could  by  his  own  act  extend 
the  term  of  his  first  patent. 

59.  Printed  publications.— A  printed  publication 
within  the  meaning  of  the  statute  is  anything  that  is 
printed  and  issued  publicly  in  any  country.  The  mere 
existence  of  a  printed  paper  is  not  a  publication.  But 
the  fact  that  a  printed  paper  has  been  exposed  for 
public  sale,  without  any  actual  sale  or  distribution, 
is  sufficient  proof  of  publication.  The  deposit  of  a 
printed  publication  in  a  public  library  is  sufficient 
publication.*^  A  prior  publication,  to  bar  a  patent, 
must  be :  (1)  A  work  of  a  public  character  intended 
for  general  use,  (2)  Within  the  reach  of  the  pub- 
lic. (3)  Published  before  the  date  of  the  later  inven- 
tion. (4)  Must  contain  a  complete  and  operative 
description  of  the  invention,  (5)  The  description 
must  be  so  precise  that  any  one  skilled  in  the  art  may 
construct  and  operate  the  invention  without  experi- 
ments or  inventive  skill,  by  simply  following  the  de- 
scription as  printed. 

60.  Written  and  private  publications  immaterial. 
— A  written  description  which  is  not  printed  is  imma- 
terial. Private  communications,  although  printed, 
intended  for  a  single  person  or  a  restricted  group,  are 
immaterial.  Thus,  business  circulars  or  catalogues 
intended  to  be  sent  only  to  persons  in  a  particular 
trade  are  not  publications  within  the  meaning  of  the 
statute.**  But  technical  publications,  although  inter- 
na Crossley  &  Sons  v.  Hogg,  83  Fed.  488. 

23  Britten  v.  White  Mfg.  Co.,  61  Fed.  93, 
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esting  to  a 'restricted  class  only,  if  generally  circu- 
lated, are  public  and  not  private  works. 

61.  •  Publication  sufficient  if  offered  to  public. — _ 
The  publication  must  have  been  put  in  reach  of  the 
public.  A  single  copy  in  a  public  library  is  sufficient. 
It  is  not  necessary  to  prove  that  anyone  has  seen  it 
or  read  it.  The  public  opportunity  to  see  it  is  suffi- 
cient. Proof  that  the  book  or  publication  has  been 
publicly  offered  for  sale  is  sufficient,  although  the  sale 
has  been  very  restricted. 

62.  Proof  of  date  of  publication. — The  publica- 
tion must  precede  the  date  of  the  invention.  The  date 
of  publication,  if  printed  in  a  book;  is  not  conclusive 
as  to  the  date  of  publication.  The  real  fact  may  be 
proved  by  extrinsic  evidence.  But  the  date  printed 
in  a  book,  or  especially  in  a  periodical  publication, 
is  usually  taken  as  presumptive  evidence  of  the 
actual  date  of  publication. 

63.  Previous  invention  must  be  identical. — The 
invention  described  must  be  identical  with  the  one 
for  which  the  patent  is  sought.  Testimony  is  not 
admissible  to  show  that  the  description  in  the  prior 
■patent  or  publication  did  not  accurately  state  the 
real  invention.  The  publication  must  show  on  its 
face  that  the  invention  described  in  it  is  precisely  the 
same  invention  as  that  described  in  the  application 
for  the  patent. 

64.  Description  must  be  accurate. — Tbe  publica- 
tion must  contain  such  a  full,  particular,  and  accu- 
rate description  of  the  invention  as  will  enable  a 
person  skilled  in  the  art  to  make  it  without  further 
invention  or  experiment.  Mere  statements  of  the  idea 
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of  the  invention,  or  hints  or  suggestions  for  carrying 
it  out  are  immaterial.  It  must  be  fully  and  exactly 
disclosed. 

65.  The  date  of  invention. — ^When  it  is  necessary 
to  determine  the  date  of  iuvention  as  distinguished 
from  the  date  of  the  application  for  the  patent,  the 
general  rule  is  that  the  date  of  the  invention  is  the 
date  of  its  reduction  to  practice.  No  invention  is  held 
by  the  law  to  date  from  the  time,  of  the  inventor's 
mental  conception  of  the  idea  of  the  invention.  Men- 
tal conceptions  of  an  invention  are  useless  to  the  pub- 
lic until  embodied  in  such  a  shape  or  description,  that 
the  public  can  use  them  after  the  inventor's  death. 
An  invention  always  dates  as  early  as  the  application 
for  the  patent  for  it,  if  the  application  clearly  shows 
the  invention.  If  the  invention  be  fully  described  by 
words,  drawings,  models,  or  a  working  specimen,  the 
invention  dates  from  such  a  completion  of  such  de- 
scriptions, drawings,  models,  or  specimens  as  will 
enable  a  person  skilled  in  the  art  to  make  or  perform 
the  invention.  Whether  a  mere  oral  description  of 
an  invention  given  by  the  inventor  to  another  person 
will  suffice  tp  fix  the  date  of  the  invention  depends  on 
the  question  whether  the  invention  is  sufficiently  sim- 
ple, and  whether  the  person  to  whom  it  is  explained 
has  capacity  to  understand  and  remember  it  accu- 
rately. Evidence  of  an  oral  communication  of  an 
invention  is  not  incompetent,  but  it  is  usually  an 
unsatisfactory  kind  of  evidence.  It  is  only  in  the 
case  of  patented  inventions  that  the  date  of  the  inven- 
tion can  be  established  'when  necessary  by  written  or 
oral  descriptions,  drawings,  models,  or  specimens. 
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In  the  case  of  an  unpatented  invention,  the  date  of 
its  invention  cannot  be  established  by  such  proof, 
unless  the  written  description  has  been  published  in  a 
printed  publication.  The  only  proof  of  the  existence 
of  a  foreign  invention  which  can  bar  the  right  of  an 
American  inventor  to  a  patent  for  the  same  invention 
is  either  a  foreign  patent  or  a  foreign  printed  publi- 
cation, or  proof  that  tbe  applicant  had  personal 
knowledge  of  the  previous  invention  before  he  made 
his  invention. 

66.  UtiUty.— By  §4886  of  the  United  States 
Revised  Statutes  a  patented  invention  must  be 
"useful."  A  patented  invention  must  produce  a 
result,  and  that  result  must  be  a  good  result.**  A 
patent  for  a  process,  a  manufacture,  a  composition 
of  matter,  or  a  design,  that  is  worthless,  is  invalid. 
A  patent  for  a  machine  which  w;ill  not  do  the  work 
for  which  it  is  intended,  though  it  may  be  made  to  do 
it  by  the  addition  of  a  simple  element,  is  invalid.  If, 
however,  an  invention  performs  a  good  function,  al- 
though imperfectly,  the  mere  fact  that  it  is  suscep- 
tible of  improvement  does  not  negative  its  validity.*^ 
The  fact  that  a  prior  invention  performs  the  same 
function  as  well  or  better  is  immaterial.  Later  inven- 
tions so  superior  as  to  entirely  supersede  former  ones 
do  not  prove  that  the  former  ones  had  no  utility.  An 
invention  whose  only  object  is  to  decorate  and  make 
beautiful  an  article  of  manufacture  is  not  invalid  for 
want  of  utility.  To  make  any  article  of  manufacture 
beautiful  tends  to  increase  its  attractions  to  buyers 

2*  Coupe  V.  Eoyer,  155  V.  S.  565. 

26  MergenthaJer  Linotype  Co.  v.  Press  Pub.  Co.,  57  Fed.  502. 
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and  is  therefore  useful.  The  grant  of  a  patent  creates 
some  presumption  of  utUity.  In  Crown,  etc.,  v.  Alu- 
mimmi  Co.,^*  Judge  Bradley,  in  his  opinion,  says : 

"It  is  claimed  that  the  original  and  reissued  patent. 
No.  11,685,  is  void  for  want  of  utility.  UtUity  being 
one  of  the  qualities  necessary  to  patentability,  the 
granting  of  the  patent  is  prima  facie  evidence  of  it ; 
and  this  is  not  negatived  by  the  fact  that  the  device 
is  susceptible  of  improvement,  or  that  like  inventions 
are  so  far  superior  to  it  that  they  may  entirely  super- 
sede the  use  of  it.  Comparative  utility  between  ma- 
chines or  processes  is  no  criterion  of  infringement, 
and  comparative  superiority  or  inferiority  does  not 
necessarily  import  non-infringement ;  nor  does  it  tend 
to  avoid  infringement  if  the  defendant's  device  is 
simpler  and  produces  better  results,  imless  the  cause 
is  due  to  a  difference  in  function  or  mode  of  operation 
or  some  essential  change  ia  character.  Differences 
in  utility  do  not  necessarily  import  differences  of 
invention.  The  burden  is  upon  the  defendant,  in  a 
case  like  this,  to  prove  want  of  utility.  He  must  show 
either  that  it  is  theoretically  impossible  for  such  a 
device  to  operate,  or  demonstrate  by  clear  proof  that 
a  person  skilled  in  the  art  to  which  the  invention  per- 
tains has  endeavored  in  good  faith  to  make  the  patent 
work,  and  has  been  unable  to  do  so;  and  it  follows 
that  such  evidence,  is  overthrown,  or  will  be  over- 
thrown, if  it  is  demonstrated  by  practical  experi- 
ments of  credible  persons  that  they  have  succeeded  in 
producing  by  the  patent  process  the  results  claimed 
by  the  patent." 

28 108  Fed.  845. 
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67.  Inventions  injurious  to  morals. — ^Inventions 
which  are  injurious  to  morals,  health,  or  good  order 
are  not  useful,  and  therefore  are  not  patentable." 
For  example,  an  instrument  like  a  roulette  wheel, 
incapable  of  any  use  except  for  gambling  purposes, 
is  not  patentable.  But  such  an  instrument,  capable 
of  use  as  a  toy,  may  be  patentable.  Some  inventions 
may  have  a  good  use  and  a  bad  use — ^f or  example,  a 
repeating  pistol.  Such  an  invention  is  useful,  within 
the  meaning  of  the  patent  law,  if  it  is  designed  and 
adapted  and  may  be  actually  used  for  a  good  purpose, 
although  also  and  perhaps  oftener  used  for  a  bad 
purpose.  It  is  for  the  criminal  law  to  deal  with  the 
bad  use.  So  certain  classfes  of  persons  may  regard 
certain  articles  as  useful  and  others  as  useless  and 
even  objectionable;  for  example,  tobacco  or  intoxi- 
cating liquors.  The  same  rule  applies  in  such  a  ease. 
Patents  relating  to  such  subjects  are  not  invalid  for 
want  of  utility.  A  patent  for  an  article  which  is  an 
imitation  of  a  natural  substance  is, usually  valid,  but 
not  if  its  sole  object  is  to  create  something  to  be 
fraudulently  sold  as  the  natural  object  which  it  imi- 
tates. An  invention  which  is  injurious  to  the  thing 
to  which  it  is  intended  to  be  applied  is  invalid  for 
want  of  utility.  For  example,  if  a  patentable  part  of 
a  machine  is  injurious  to  the  utility  of  the  machine 
as  a  whole,  the  patent  for  the  injurious  part  is  invalid 
for  want  of  utility. 

In  National  Automatic  Device  Co.  v.  Lloyd,'*®  Judge 
Blodgett,  in  the  opinion,  says : 

21  Bedford  v.  Hunt,  1  Mason  302  (U.  S.). 
28  40  Fed.  89. 
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"The  proof  shows  that  the  only  use  to  which  com- 
plainant's, or,  for  that  matter,  the  defendants',  ma- 
chines have  been  so  far  applied,  is  to  place  them  in 
saloons,  bar-rooms,  and  other  drinking  places,  where 
the  frequenters  of  such  places  make  wagers  as  to 
which  of  the  toy  horses  will  stop  first,  or  which  will 
stop  nearest  to  a  designated  point,  after  the  machine 
has  been  put  in  motion,  by  dropping  a  nickel  in  the 
slot;  in  other  words,  the  machine  ia  question  is  only 
used  for  gambling  purposes.  The  law  of  the  United 
States  only  authorizes  the  issue  of  a  patent  for  a 
new  and  useful  invention,  and  in  an  early  case  on 
that  subject  (Bedford  v.  Hunt,  1  Mason  302),  it  was 
held  that  the  word  'useful,'  as  used  in  this  statute, 
means  such  an  invention  as  may  be  applied  to  some 
beneficial  use  in  society,  in  contradistinction  to  an 
invention  which  is  injurious  to  the  morals,  health,  or 
good  order  of  society,  and  the  principle  thus  enunci- 
ated has  been  uniformly  applied  ever  since." 

In  Riekard  v.  DyBon,**  the  patent  was  for  a  proc- 
ess of  treating  tobacco  leaves,  so  as  to  cause  them  to 
be  artificially  spotted.  Spots  upon  natural  tobacco 
leaves  were  considered  by  some  to  indicate  an  im- 
proved quality  of  tobacco.  Judge  Wallace,  in  the 
opinion,  says : 

"The  patent  shows  upon  its  face  that  it  is  intended 
to  secure  a  monopoly  in  the  art  of  spotting  growing 
tobacco,  without  reference  to  improving  its  quality. 

"In  authorizing  patents  to  the  authors  of  new  and 
useful  discoveries  and  inventions.  Congress  did  not 

29  103  Fed.  868. 
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intend  to  extend  protection  to  those  which  confer  no 
other  benefit  upon  the  public  than  the  opportunity 
of  profiting  by  deception  and  fraud.  To  warrant  a 
patent,  the  invention  must  be  useful ;  that  is,  capable 
of  some  beneficial  use  as  distinguished  from  a  per- 
nicious use." 

68.  The  extent  of  utility  immaterial. — If  actual 
utility  exists  in  an  invention,  its  extent  is  unimpor- 
tant. It  is  not  necessary  that  it  should  be  superior  to 
other  previous  inventions  for  the  same  purpose. 
Great  utility  in  an  invention  as  shown  by  extensive 
use  is  a  weighty  consideration  in  deciding  as  to  the 
invention.  The  invention,  after  it  has  been  made, 
may  appear  very  simple,  but  coiirts  often  presume 
that  it  would  have  been  produced  earlier  if  it  were 
only  the  result  of  mechanical  skill.  This  principle 
applies  particularly  where  the  proof  shows  that  for 
a  considerable  time  other  inventors  were  endeavoring 
to  accomplish  the  same  result. 

69.  Question  of  utility  difficult  in  suits  on  paper 
patents. — The  question  whether  an  invention'  has 
utility  is  often  one  of  much  practical  difficulty  in  suits 
upon  patents  which  have  never  been  put  in  practice. 
When  a  patented  process  has  been  put  in  operation  or 
a  patented  machine  has  been  constructed  and  operated, 
the  question  whether  it  will  actually  do  the  work  for 
which  it  was  intended  can  be  easily  proved  or  dis- 
proved ;  but  when  a  suit  is  upon  what  is  called  a  paper 
patent,  that  is,  a  patent  under  which  no  work  has  been 
done,  it  is  often  difficult  to  determine  whether  in  fact 
the  thing  patented  has,  or  will  prove  to  have,  prac- 
tical utility. 
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70.  Abandonment. — §  4886,  United  States  Revised 
Statutes,  provides  that  an  inventor  may  obtain  a 
patent  for  his  invention  "unless  the  same  is  proved 
to  have  been  abandoned."  A  person  may  abandon 
an  endeavor  to  make  an  invention.  This  amounts 
really  to  an  unsuccessful  attempt  to  invent  some- 
thing, and,  of  course,  confers  no  right  on  the  person 
making  the  attempt,  and  affects  no  rights  of  others. 
An  inventor  having  made  an  invention  may  abandon 
it  to  the  public.  Abandonment  is  either  actual  or 
constructive.  Actual  abandonment  is  the  result  of 
intention.  Constructive  abandonment  is  the  result  of 
some  statute  acting  without  regard  to  the  inventor's 
intention,  or  the  lapse  of  time.  Either  actual  or 
constructive  abandonment  may  occur  before  an 
application  for  a  patent  or  after  application  and 
before  the  issue  of  a  patent.  Either  kind  is  irrevo- 
cable. An  abandonment  once  made  vests  the  inven- 
tion forever  in  the  public.*" 

71.  Actual  abandonment. — ^Actual  abandonment 
is  a  question  of  intention.  It  occurs  when  there  is  an 
entire  relinquishment  of  a  purpose  to  obtain  a  patent 
and  a  voluntary  acquiescence  in  its  use  by  the  public. 
It  is  a  question  of  fact,  and  may  be  proved  by  direct 
or  circumstantial  evidence.  Direct  proof  is  a  clear 
declaration  of  abandonment  by  the  inventor,  either 
oral  or  written.  A  disclaimer  of  the  invention  in  an 
application  for  another  patent  or  in  a  separate  dis- 
claimer is  an  abandonment.*^  A  cancellation  of  a 
claim  for  an  invention  in  an  application  pending  in 

so  Kendall  v.  Winsor,  21  How,  322  (TJ.  S.)  ;  Consolidated  Fruit-Jar  Co. 
V.  Wright,  94  XT.  8.  92. 

31  Leggett  v.  Avery,  101  XJ.  S.  256. 
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the  Patent  Office  and  the  substitution  of  nothing  in 
its  place  constitutes  an  abandonment.'^  This  is  a 
common  form  of  abandonment,  and  a  frequent  sub- 
ject of  controversy  in  patent  suits.  A  description  of 
an  invention  in  the  specifications  without  claiming  or 
disclaiming  it  is  not  necessarily  an  abandonment.  It 
may  be  lawfully  claimed  in  a  reissue  of  a  patent  if  a 
reissue  is  allowable  in  other  respects.  But  upon  the 
expiration  of  a  period  after  which  a  reissue  is  not 
allowable,  such  a  description  of  the  invention  in  the 
specifications  without  its  being  claimed  may  amount 
to  an  abandonment.  Delay  in  applying  for  a  patent 
is  also  evidence  tending  to  prove  abandonment.'^ 
Long  delay,  unexplained,  may  constitute  abandon- 
inent,  but  excusable  delay  will  not  amount  to  aban- 
donment ;  for  example,  delay  caused  by  extreme  pov- 
erty, ill  health,  mental  disorder,  absence  in  an  enemy's 
country  during  war,  time  occupied  by  experiments, 
delays  by  the  patent  solicitor  or  in  the  Patent  Office, 
wUl  not  usually  amount  to  abandonment.  The  fact 
that  an  invention  can  only  be  used  with  another  one, 
already  patented,  and  that  no  arrangement  can  be 
made  for  joint  use,  usually  excuses  delay  until  the 
first  patent  expires.  But  long  acquiescence  in  the 
rejection  of  an  application  amounts  to  abandonment. 

In  U.  S.  Rifle  Co.  v.  Whitney  Arms  Co.,'*  Judge 
Gray,  in  the  opinion,  says : 

"There  may  be  an  abandonment  of  an  invention  to 
the  public,  as  well  after  an  application  has  been 
^ejected  or  withdrawn  as  before  any  application  is 

32  Tale  Lock  Mfg.  Co.  v.  Berkshire  Nat.  Bank,  135  XT.  S.  342. 
S3  Consolidated  Fruit-Jar  Co.  v.  Wright,  94  U.  S.  92. 
34  118  IT.  S.  22. 
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made.  Such  abandonment  may  be  proved,  either  by- 
express  declaratious  of  an  inventor  to  abandon,  or 
by  conduct  inconsistent  with  any  other  conclusion. 
An  inventor,  whose  application  for  a  patent  has  been 
rejected,  and  who,  without  substantial  reason  or 
excuse,  omits  for  many  years  to  take  any  step  to  rein- 
state or  renew  it,  must  be  held  to  have  acquiesced  in 
its  rejection,  and  to  have  abandoned  any  intention  of 
further  prosecuting  his  claim. 

"In  the  case  at  bar,  the  first  application  was  both 
rejected  by  the  Commissioner  and  withdrawn  by  the 
applicant ;  and  the  question  presented  is  weU  put 
in  the  opinion  of  Mr.  Commissioner  Fisher,  above 
referred  to :  'Can  an  inventor  withdraw  his  applica- 
tion, make  no  effort  to  renew  it  for  eight  years,  dur- 
ing which  time  the  subject-matter  of  the  invention 
has  been  incorporated  into  the  substance  of  many 
other  subsequent  inventions,  and  then  file  a  new 
application  and  obtain  a  patent,  which,  to  support 
the  novelty  of  the  invention,  shall  relate  back  to  the 
first  application  ?'  We  concur  with  him  and  with  the 
Circuit  Court  in  deciding  that  an  inventor  cannot  do 
this." 

72.  Constructive  abandonment.  -=r  Constructive 
abandonment  occurs  when  the  invention  was  in  public 
use  or  on  sale  in  this  country  earlier  than  two  years 
before  the  application  for  a  patent.  Public  use  occurs 
when  the  inventor  uses  his  invention  for  profit,  and 
not  for  experiment,  and  when  he  aUows  others  to  use 
it  without  any  restriction  or  retaining  any  control 
over  it.^'    The  fact  that  he  permits  such  a  use  by 

35  Elizabeth  t.  Pavement  Co.,  97  XT.  S.  126. 
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others  without  compensation  does  not  prevent  the 
result  of  abandonment  by  such  pjiblic  use.  Public 
use  of  one  specimen  or  by  one  person  is  not  necessa- 
rily sufficient  to  constitute  abandonment.  Experi- 
mental use  by  the  inventor  is  not  public  use.  An 
invention  is  on  sale  when  it  is  being  publicly  sold  in 
the  ordinary  manner,  or  when  there  is  a  public  offer 
to  sell  it.  A  sale  of  one  specimen  to  one  buyer  is  suffi- 
cient. Evidence  offering  excuses  for  public  use  or 
sale  for  more  than  two  years  is  insufficient.  If  the 
fact  is  proved,  it  is  conclusive.  "Where  an  in- 
ventor omits  to  pay  the  final  fee  required  in  the 
Patent  Office  within  six  months  from  the  allowance 
of  his  application,  and  omits  to  make  a  new  applica- 
tion for  a  patejit  on  the  same  invention  within  two 
years  after  such  allowance,  he  loses  all  right  to  a 
patent  for  such  invention. 

73.  No  abandonment  of  patent  for  non-user. — 
After  a  patent  is  Issued,  no  abandonment  can  be  in- 
ferred from  non-user  imder  the  United  States  patent 
system.  A  patentee  has  the  absolute  right  to  make 
no  use  himself  and  to  refuse  to  allow  anyone  to  make 
use  of  his  invention  for  the  seventeen  years  covered 
by  the  patent.  , 

74.  Effect  of  foreign  patents. — The  law  formerly 
provided  that  a  United  States  patent  should  expire  as 
early  as  any  foreign  patent  taken  out  by  the  patentee 
for  the  same  invention  expired,  the  theory  being  that 
the  public  in  this  country  should  have  the  right  to 
use  the  invention  as  soon  as  the  public  in  any  other 
part  of  the  world.  Since  the  Act  of  1903,  inventions 
protected  by  foreign  patents  other  than  for  designs 
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are  deemed  constructively  abandoned  in  this  country 
unless  the  inventor  or  someone  in  privity  with  him 
applies  for  a  patent  for  the  invention  here  within 
twelve  months  after  the  application  for  such  a  patent 
in  any  foreign  country.  In  the  case  of  design  patents, 
the  application  in  this  country  must  be  within  four 
months  after  the  application  in  a  foreign  country,  or 
the  invention  is  abandoned.  The  old  law  frequently 
gave  rise,  in  suits  on  United  States  patents,  to  diffi- 
cult questions  relating  to  the  time  when  the  foreign 
patents  and,  consequently,  when  the  United  States 
patents  expired. 
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CHAPTER  IV. 
APPLICATIONS  FOR  PATENTS. 

75.    Inventors  only  can  apply  for  a  patent. — ^In- 
ventors only  can  apply  for  a  patent.    If  they  have 
assigned  or  agreed  to  assign  their  patent  the  applica- 
tion must  nevertheless  be  made  by  them.    Any  per- 
son may  apply, — an  infant,  an  alien,   a  married 
woman,  an  executor  or  administrator  of  a  deceased 
inventor,  or  a  committee  of  an  insane  inventor.    The 
only  persons  who  are  prohibited  from  applying  fol** 
a  patent  are  employees  of  the  Patent  Office  during 
the  period  of  their  employment.   A  joint  patent  must 
issue  for  a  joint  invention.    If  one  of  two  joint  in- 
ventors obtains  a  patent  for  himself  alone,  it  is 
invalid.^®   If  a  joint  patent  is  issued  for  an  invention 
made  by  one  inventor,  it  is  invalid.^''    An  inventor 
can  assign  his  right  to  a  patent,  and  the  assignee  in 
turn  may  assign  to  another.    The  assignment  by  an 
inventor  of  his  inchoate  right  to  a  patent  before  its 
issue  is  valid,  and  creates  an  equitable  title  in  the 
assignee.    In  such  a  case,  the  application  must  be 
made  by  the  inventor,  and  the  assignment  recorded  in 
the  Patent  Office,  and  the  patent  is  issued  to  the 
assignee  or  to  the  inventor  and  assignee  jointly,  as 
requested  by  the  inventor.    An  employee  may  agree 
that  all  his  inventions  generally  or  all  those  of  a  cer- 

3«  American,  etc.,  Co.  v.  Newgold,  108  Fed.  959. 

37  Welsbach  Light  Co.  v.  CosmopoUtan,  etc.,  Co.,  100  Fed.  648. 
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tain  class  shall  belong  to  his  employer,  but  such  agree- 
ments must  be  clear  and  unequivocal,  and  are  closely 
scrutinized  by  courts. 

76.  The  Patent  Ofl&ce. — ^Patents  are  now  issued 
by  the  Patent  Office,  an  office  in  the  Department  of 
the  Interior.  The  Patent  Office  consists  of  a  Commis- 
sioner of  Patents,  an  Assistant  Commissioner,  three 
Examiners-in-Chief ,  many  primary  examiners,  clerks, 
and  other  employees.  The  practice  of  the  Patent 
Office  is  regulated  by  statutes,  and  by  rules  which  the 
Commissioner  is  authorized  to  make.  The  principal 
duties  of  the  Patent  Office  are:  (1)  To  determine 
whether  alleged  inventions  are  patentable.  (2)  To 
settle  disputes  between  rival  claimants  of  the  same 
invention. 

77.  Examinations  in  Patent  Office. — The  largest 
work  of  the  Patent  Office  is  passing  on  applications 
for  patents.  The  number  of  applications  annually 
filed  is  now  about  70,000.  The  inventions  described 
in  them  relate  to  every  branch  of  hmnan  effort.  The 
question  whether  any  alleged  invention  has  been 
anticipated  in  other  patents  or  publications  involves 
elaborate  investigation,  and  requires  the  services  of 
skilled  examiners.  To  secure  effective  examination, 
all  known  industries  are  divided  into  classes,  which 
are  again  grouped  into  divisions,  similar  classes  being 
kept  in  the  same  division.  Examiners  are  assigned 
to  each  division,  who  are  presumably  expert  in  the 
class  of  invention  assigned  to  that  division.  On 
receipt  of  an  application,  it  is  referred  to  the  appro- 
priate division,  and  then  to  an  assigned  examiner. 
In  the  ordinary  course  of  business,  if  he  decides  that 
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the  invention  shown  in  the  application  is  patentable, 
the  patent  issues.  If  he  sees  anything  objectionable 
in  the  application,  he  notifies  the  applicant.  An 
elaborate  correspondence  often  occurs.  The  exam- 
iner criticizes  the  form  of  the  application,  or  cites 
previous  patents  or  publications  which  seem  to  antici- 
pate, or  raises  any  kind  of  objection.  These  objec- 
tions often  lead  to  amendments  of  the  application. 
If,  at  last,  the  examiner  is  satisfied,  a  patent  is  issued ; 
if  not,  it  is  refused. 

78.  Patent  attorneys. — Axl  inventor  who  applies 
for  a  patent  may  make  and  conduct  the  application 
himself,  but  usually  an  attorney  is  employed.  There 
are  attorneys  who  make  a  specialty  of  practice  in  the 
Patent  Of&ce.  Many  attorneys  practice  there  who 
also  practice  in  other  branches  of  law.  The  Patent 
Ofl&ce  requires  attorneys  appearing  in  matters  pend- 
ing in  the  office  to  be  appointed  by  a  written  power. 
If  a  firm  is  appointed,  the  power  must  designate 
each  member  who  proposes  to  act.  The  appointment 
of  an  attorney  in  a  case  pending  in  the  Patent  Office 
is  revocable  at  any  time,  unless  the  attorney  has  a 
beneficial  interest  under  a  contract.  The  death  of 
the  client  terminates  the  attorneyship.  An  assign- 
ment of  an  undivided  interest  in  an  invention  does 
not  necessarily  terminate  the  appointment  of  the 
attorney.  The  authority  of  the  attorney  is  limited 
to  the  application  to  which  the  power  of  attorney  per- 
tains. If  several  applications  for  different  patents 
are  made  at  the  same  time,  separate  powers  of  attor- 
ney are  necessary.  The  authorized  attorney  is  the 
sole  medium  of  communication  between  the  Patent 
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Office  and  the  inventor,  and  he  has  access  to  all  the 
papers  in  the  case.  The  attorney  has  a  lien  on  the 
papers  for  his  fees,  including  the  patent  when  issued, 
which  the  Patent  Office  will  deliver  to  him  if  re- 
quested. The  Commissioner  has  power  to  disbar 
attorneys  from  the  Patent  Office  where  there  is 
proper  cause. 

79.  Caveats. — ^Prior  to  1910,  an  inventor  who  de- 
sired further  time  for  experiment  or  to  complete  his 
invention,  and  who  feared  that  another  might  apply 
for  a  patent  for  the  same  invention,  might  file  a 
caveat  in  the  Patent  Office.  A  caveat  was  a  notice  to 
the  Patent  Office  that  the  caveator  claimed  to  be  the 
first  inventor  of  the  invention  described  in  the  caveat. 
The  caveat  was  filed  in  the  secret  archives  of  the 
Patent  Office,  and  kept  secret  from  all  parties  except 
the  caveator  and  his  attorney  and  the  officers  of  the 
Patent  Office.  It  remained  in  force  for  one  year 
after  filing.  At  the  end  of  a  year  it  might  be  renewed 
for  another  year,  upon  payment  of  an  additional  fee, 
and  so  on  from  year  to  year.  If  the  year  expired 
without  its  renewal,  it  ceased  to  have  any  force.  If 
while  the  caveat  was  in  force  another  inventor  filed 
an  application  for  the  same  invention,  action  on  it 
was  suspended,  and  notice  given  to  the  caveator.  He 
then  was  obKged  to  file  his  application  for  the  patent 
within  three  months,  and  if  it  appeared  that  the 
applications  filed  were  for  the  same  invention,  an 
interference  was  declared.  The  law  regarding  cav- 
eats was  repealed  by  the  Act  of  June  25, 1910,  so  that 
there  is  no  longer  any  provision  of  law  authorizing 
the  filing  of  a  caveat  in  the  Patent  Office. 
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80.  Form  of  applications. — ^An  application  for  a 
patent  and  aU  communications  to  the  Patent  Office 
concerning  it  must  be  in  legible  writing  in  the  Eng- 
lish language,  and  must  include  a  petition  addressed 
to  the  Commissioner,  an  oath,  and  a  specification  or 
description  and  claim  of  the  invention.  In  cases  in 
which  the  invention  can  be  illustrated  by  drawings, 
it  must  be  accompanied  by  drawings.  Models  or  speci- 
mens can  be  required  by  the  Commissioner  to  be  fur- 
nished, but  are  not  provided  unless  requested.  No 
application  can  be  accepted  for  examination  imtil  it 
is  complete  in  all  its  parts.  The  petition  must  state 
the  name  and  residence  of  the  petitioner ;  must  desig- 
nate the  invention ;  must  refer  to  the  specification  for 
a  fuller  disclosure  thereof,  so  as  practically  to  incor- 
porate the  specification  in  the  patent;  must  state  the 
person  to  whom  the  patent  i,s  desired  to  be  issued, 
whether  to  the  applicant  or  to  an  assignee,  alone  or 
jointly  with  the  applicant.  It  should  duly  request 
the  grant  of  letters  patent  for  the  invention  described, 
and  be  signed  by  the  applicant.  The  oath  must  be 
made  by  the  inventor,  if  alive  and  sane ;  if  dead  or 
insane,  by  his  personal  representative.  It  must  be 
sworn  to  before  an  officer  authorized  to  administer 
oaths,  and  must  be  attested  by  his  official  seal.  An 
affirmation  may  be  made  instead  of  an  oath. 

81.  Requisites  of  oath  of  applicant. — The  appli- 
cant must  swear  that  he  believes  himself  to  be  the 
first  inventor  of  the  art  or  instrument  for  which  he 
desires  a  patent ;  that  he  does  not  know  and  does  not 
believe  that  the  same  was  ever  before  known  or  used ; 
and  that  the  invention  has  not  been  in  public  use  and 
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on  sale  in  the  United  States  for  more  than  two  years 
preceding.  He  must  also  state  his  citizenship  and 
place  of  residence,  and  the  names,  nmnbers  and  dates 
of  any  foreign  patents  he  has  obtained  for  the  same 
invention.  Willful  falsehood  in  this  oath  invalidates 
the  patent.  The  oath  is  essential,  and  the  Patent 
Office  cannot  dispense  with  it.  But  if  a  patent  is 
inadvertently  issued  without  an  oath,  the  courts  wUl 
not  usually  hold  it  invalid,  under  the  presumption 
that  all  official  acts  were  rightly  done. 

82.  Applications  for  inventions  already  patented. 
— An  invention  already  patented  in  the  United  States 
by  the  same  inventor  cannot  be  made  the  subject  of  a 
new  patent.^*  This  would  simply  lengthen  the  term 
of  the  original  patent.  But  an  application  can  be 
made  for  a  patent  for  an  invention  for  which  a  pre- 
vious patent  has  been  issued  to  another.  Such  an 
applieation  may  result  in  an  interference.  In  any 
case  a  patent  issued  on  the  later  applieation  may  be 
upheld  as  issued  on  the  first  invention. 

83.  Joinder  of  separate  inventions  in  one  patent. 
— The  joinder  of  separate  inventions  in  one  patent 
is  allowable  in  certain  cases,  although  theoretically 
objectionable.  The  courts  have  held  that  several  in- 
ventions may  be  joined  in  one  patent  where  the  inven- 
tions are  kindred  and  auxiliary,  that  is,  where  they 
are  capable  of  being  used  in  connection  with  each 
other  to  serve  a  common  end.  The  rule  in  the  Patent 
Office  is  to  permit  the  joinder  of  distinct  inventions 
in  one  application  where  one  of  the  inventions  is 
dependent  on  the  other,  and  they  mutually  contribute 

ssSuffoDc  Co.  V.  Hayden,  3  Wall.  315  (TJ.  8.). 
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to  produce  a  single  result.  But  the  general  rule  under 
both  court  decisions  and  Patent  Office  practice  is  that 
separate  and  distinct  inventions  not  capable  of  con- 
nected use  cannot  be  joined  in  the  same  patent.  The 
facts  that  they  pertain  to  the  same  subject  or  genus, 
or  are  by  nature  capable  of  a  similar  use,  do  not  jus- 
tify joinder.  But  in  combinations  where  the  inventor 
has  invented  distinct  parts  as  well  as  the  combination 
he  can  include  in  one  patent  the  invention  of  the 
parts  as  well  as  of  the  combination,  and  make  dis- 
tinct claims  for  each  invention.  So  claims  may  be 
made  in  one  patent  for  a  process  and  for  the  manu- 
facture which  results  from  the  process. 

84.  Requisites  of  specifications. — §4888  of  the 
United  States  Revised  Statutes  prescribes  the  requi- 
sites of  the  specifications  to  be  filed  by  the  inventor. 
The  term  "specification"  is  properly  used  to  describe 
the  entire  paper  containing  the  description  and  claim 
and  drawings,  if  any.  But  it  is  often  used  in  place 
of  the  description,  as  contradistinguished  from  the 
claim.^®  The  usual  form  consists  of  a  preamble  stat- 
ing the  name,  nationality,  residence  and  post  office 
address  of  the  applicant  and  the  title  of  the  inven- 
tion, a  general  statement  of  the  nature  and  object  of 
the  invention,  a  brief  description  of  the  drawings,  if 
drawings  are  attached,  a  detailed  description  of  the 
invention,  the  claim  or  claims,  the  signatures  of  the 
applicant  and  of  two  witnesses. 

85.  Importance  of  accuracy  in  specifications. — 
The  correct  statement  of  the  detailed  description  of 
the  invention  and  of  the  claim  is  of  very  great  im- 

soWUboh  v.  Coon,  18  Blatch.  532  (TT.  S.). 
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portance.  The  validity  of  the  patent  depends  on 
them.  In  any  suit  on  the  patent  every  word  in  the 
description  and  claim  is  usually  closely  scrutinized. 
The  essential  idea  of  a  patent  is  that  it  is  a  contract 
between  the  inventor  and  the  public  by  which  the 
inventor,  in  consideration  that  the  exclusive  use  of 
his  invention  is  secured  to  him  for  a  limited  time, 
confers  upon  the  public  the  knowledge  of  the  inven- 
tion and  the  right  to  use  it  after  that  time.  It  is, 
therefore,  essential  that  the  description  shall  fully 
explain  the  invention,  and  that  the  claim  shall  pre- 
cisely claim  the  invention,  so  that  the  public  may 
know  during  the  life  of  the  patent  exactly  what  is 
and  what  is  not  protected  by  it,  and  may  be  able  to 
use  it,  after  the  patent  has  expired,  from  the  descrip- 
tion in  the  patent  alone,  without  the  exercise  of  any 
inventive  skill.  Any  false  suggestion  or  an  inten- 
tional coneeahnent  of  any  feature  of  the  invention 
in  the  description  makes  the  patent  void.  Even  if 
unintentionally  the  description  is  not  sufficiently 
clear  to  enable  a  person  skilled  in  the  art  to  make 
and  use  the  invention,  the  patent  is  void.*"  The  de- 
tailed description  must  be  So  full,  clear,  concise  and 
exact  as  to  enable  persons  skilled  in  the  art  in  which 
the  invention  is  claimed,  after  reading  it,  to  perform 
the  invention,  if  it  is  -an  art  or  process,  or  to  make 
and  use  the  invention,  if  it  is  a  machine,  manufac- 
ture, composition  of  matter  or  design.  The  phrase 
*'a  person  skilled  in  the  art  or  science"  includes 
persons  of  ordinary  skill,  such  as-  trained  work- 
men or  mechanics.    The  phrase  is  not  confined  to 

*o  Carr  v.  Eice,  1  Fish,  Pat.  Cas.,  198  Fed.  Gas.  2440. 
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the  most  eminent  scientists  or  the  most  competent 
experts.*^ 

If  terms  of  the  art  well  known  to  persons  sldlled  in 
the  art  are  employed,  it  is  not  necessary  to  give  such 
a  description  of  them  as  would  be  necessary  in  the 
case  of  an  unskilled  person.  In  the  ease  of  Loom  Co. 
V.  Higgins"  Judge  Bradley,  in  the  opinion,  says: 
"When  an  astronomer  reports  that  a  comet  is  to  be 
seen  with  the  telescope  in  the  constellation  of  Auriga, 
in  so  many  degrees  of  declination,  and  so  many  hours 
and  minutes  of  right  ascension,  it  is  all  Greek  to  the 
unskilled  in  science;  but  other  astronomers  wiQ  in- 
stantly direct  their  telescopes  to  the  very  point  in 
the  heavens  where  the  stranger  has  made  his  entrance 
into  our  system.  They  understand  the  language  of 
their  brother  scientist.  If  a  mechanical  engineer  in- 
vents an  improvement  on  any  of  the  appendages  of 
a  steam-engine,  such  as  the  valve-gear,  the  condenser, 
the  steam-chest,  the  walking-beam,  the  parallel  mo- 
tion, or  what  not,  he  is  not  obliged,  in  order  to  make 
himself  understood,  to  describe  the  engine,  nor  the 
particular  appendage  to  which  the  improvement  re- 
fers, nor  its  mode  of  connection  with  the  principal 
machine.  These  are  already  familiar  to  others 
skilled  in  that  kind  of  machinery.  He  may  begin  at 
the  point  where  his  invention  begins,  and  describe 
what  he  has  made  that  is  new,  and  what  it  replaces 
of  the  old.  That  which  is  common  and  well  known  is 
as  if  it  were  written  out  in  the  patent  and  delineated 
in  the  drawings, 

*i  Tannage  Patent  Co.  v.  Zahn,  66  Fed.  986. 
*2  105  U.  S.  580. 
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"Applying  these  remarks  to  the  specification  be- 
fore us,  and  recurring  to  the  extract  already  made, 
setting  forth  the  nature  and  object  of  the  invention, 
it  is  easy  to  conceive  that  its  meaning  may  be  plain 
to  those  for  whose  use  it  is  intended.  They  know  at 
once  what  is  meant  by  the  terms  'reciprocating  or 
driving  slide,'  'sliding-bar,'  'withdrawing  and  in- 
serting devices,'  'trough,'  'wire,'  'wire-box,'  'lay,' 
etc.  They  also  understand  the  movements  referred 
to,  and  the  objects  to  be  attained  by  each  device," 

The  description  must  state  the  invention,  the  manner 
of  making  it,  and  the  mode  of  using  it.  If  the  invention 
is  for  a  new  improvement  on  an  old  process  or  thing, 
it  should  clearly  show  what  is  new,  as  distinguished 
from  what  is  old.  In  the  description  of  a  combina- 
tion each  element  must  be  specifically  described,  those 
which  are  new  distinguished  from  those  which  are 
old,  and  the  whole  combination  must  be  also  de- 
scribed. If  the  description  states  clearly  the  inven- 
tion and  the  practical  method  of  using  it,  it  is  imma- 
terial whether  the  inventor  understood  the  scientific 
theory  of  his  invention.  If  he  states  inaccurately 
the  theory  of  his  invention  it  is  immaterial,  provided 
he  explains  clearly  how  to  produce  the  correct  result. 
In  United  States  Mitis  Co.  v.  Carnegie  Steel  Co.,** 
Judge  Acheson,  in  the  opinion,  says:  "The  specifi- 
cation unnecessarily  contains  a  scientific  theory  with 
respect  to  the  action  of  the  aluminium.  It  was  the 
supposition  of  the  inventor  that  the  aluminium 
acted  to  lower  the  melting  point  of  the  mixture,  and 
thereby  render  it  more  fltdd.  This  is  not  now  the  gen- 

«  89  Fed.  343. 
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erally  accepted  explanation  of  the  phenomenon  which 
follows  the  addition  of  the  aluminium  to  the  molten 
metal.  The  prevalent  opinion  among  metallurgists  is 
that  the  aluminium  acts  here  as  a  deoxidizing  agent. 
It  matters  not,  however,  that  the  patentee  may  have 
been  mistaken  in  stating  the  rationale  of  his  process. 
He  fully  described  the  invention  itself,  and  its  prac- 
tical results,  and  gave  sufficient  direction  for  putting 
it  into  practical  use,  and  the  law  requires  nothing 
more." 

86.  Importance  of  the  claim. — ^The  claim  is  the 
most  essential  thing  in  the  patent  so  far  as  the  inven- 
tor 's  rights  are  concerned.  He  can  only  have  a  monop- 
oly of  what  he  claims.**  The  thing  claimed  and  noth- 
ing else  is  what  is  patented.  If  the  description  shows 
an  invention  which  is  not  claimed  it  is  not  patented. 
If  a  claim  is  for  an  invention  not  shown  in  the 
description,  it  is  invalid.  The  description  of  an 
invention  not  claimed  may  indicate  that  it  is  old  or 
abandoned,  but  a  new  patent  or  a  reissued  patent 
may  sometimes  be  taken  out  for  it  later. 

87.  Claims  must  be  precise. — ^Every  claim  must 
be  for  a  single  invention.  It  must  precisely  define 
the  invention  claimed.  The  claim  must  correspond 
with  the  invention.  The  phrase  "substantially  as  de- 
scribed" and  similar  phrases  often  inserted  at  the 
end  of  claims  have  no  real  meaning.  A  claim 
must  not  be  for  a  mere  function  or  effect.  A  claim 
must  be  for  a  practical  operative  means  constituting 
a  concrete  invention.  Claims  in  patents  should  not 
be  imnecessarily  multiplied  or  stated  vaguely.    It 

44  McClain  v.  Ortmayer,  141  TJ.  S.  419. 
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is  the  common  practice  of  some  solicitors  in  drawing 
claims  to  try  to  make  them  elastic  by  vague  terms, 
and  to  cover  everything  by  many  claims,  stated  with 
slight  modifications.  Such  a  practice  is  objection- 
able, and  simply  indicates  that  the  draughtsman 
lacks,  and  is  conscious  that  he  lacks,  a  capacity  for 
clear  and  exact  statement.  A  new  implement  may  be 
claimed  separately,  although  it  can  only  act  in  com- 
bination with  other  apparatus,  as  for  example,  the 
Howe  patent  for  the  sewing  machine  needle. 

88.  Drawings  and  models. — ^Drawings  are  re- 
quired by  the  statute  to  be  furnished  by  applicants 
whenever  the  invention  admits  of  representation  by 
drawings.  All  machines  and  designs,  most  manuf  acr 
tures,  and  sometimes  processes  and  compositions  of 
matter,  may  be  illustrated  by  drawings.  Models  were 
required  until  the  Act  of  1836,  when  they  were  dis- 
pensed with.  They  are  not  now  furnished  unless  the 
Commissioner  requires  them.  The  statute  provides 
the  same  rule  in  regard  to  specimens  and  composi- 
tions of  matter.  Specimens  are  now  usually  not 
required,  but  compositions  of  matter,  especially 
chemical  compositions  of  an  unusually  complicated 
character,  are  generally  required. 

89.  Examination  of  applications. — ^After  an  ap- 
plication is  duly  filed  and  referred  to  an  examiner, 
he  examines  it,  and  if  any  amendments  or  objections 
are  necessary,  he  suggests  them  by  correspondence 
with  the  applicant  or  his  attorney.  If  amendments 
are  suggested  or  objections  made,  the  applicant  either 
acquiesces  and  abandons  the  application,  or  amends 
it,  or  refuses  to  acquiesce.    If  ultimately  the  exam- 
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iner  is  siatisfied,  lie  decides  in  favor  of  a  patent,  and, 
if  not,  I  he  rejects  the  application. 

90i  .  Appeals.— If  the  application  is  finally  re- 
jected, the  applicant  can  appeal  to  the  Board  of  Chief 
Examiners.  If  they  aflfirm  the  decision  of  the  pri- 
mary iexamiaer  the  applicant  can  then  appeal  from 
them  to  the  Commissioner  of  Patents.  If  his  decision 
affirms  the  decision  of  the  Board  of  Chief  Examiners, 
the  applicant  can  then  appeal  to  the  Court  of  Appeals 
for  the  District  of  Columbia.  If  a  patent  is  finally 
rejected,  the  applicant  can  bring  a  suit  in  equity  in 
the  United  States  Courts  to  compel  the  Commissioner 
to  issue  the.  patent.    But  such  suits  are  very  rare. 
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CHAPTER  V. 

INTERPERENOES— GRANTS  OP  PATENTS- 
DISCLAIMERS— REISSUES. 

91.  Interferences. — An  interference  is  a  judicial 
proceeding  in  the  Patent  Office  to  determine  the  ques- 
tion of  priority  of  invention  between  two  or  more 
parties. 

An  interference  can  only  be  instituted  between  two 
or  more  pending  applications,  or  between  a  pending 
application  and  an  unexpired  patent.  If  two  or  more 
patents  have  been  issued  for  the  same  invention  the 
rival  patentees  must  seek  their  remedies  in  the 
eoui'ts,  not  in  the  Patent  Office.  The  jurisdiction  of 
the  Patent  Office  i§  based  on  the  necessity  of  its  de- 
termining whether  a  pending  application  shaU  be 
granted.  Before  an  interference,  the  Patent  Exam- 
iner passes  on  the  question  whether  the  applicant  is 
entitled  to  a  patent  as  against  the  public;  L  e., 
whether  the  application  is  barred  by  lack  of  novelty, 
utility,  etc.  If  it  is  not  barred,  each  party  is  notified 
of  the  interference,  and  a  trial  takes  place  before  an 
Examiner  called  the  Examiner  for  Interferences. 
Erom  his  decision  an  appeal  may  be  taken  first  to  the 
Examiners-in-Chief ,  from  them  to  the  Commissioner, 
and  from  him  to  the  Court  of  Appeals  of  the  District 
of  Columbia. 

92.  Effect  of  decision  on  interference. — The  final 
judgment  in  interference  cases  is  conclusive  in  the 
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Patent  Ofl&ce  as  to  priority  of  invention.  Such  judg- 
ment is  not  conclusive  in  the  courts  in  case  of  litiga- 
tion on  the  patent  issued,  but  is  usually  followed  on 
the  question  of  priority. 

In  Morgan  v.  Daniels,**  Judge  Brewer,  in  the  opin- 
ion, states:  ''Where  the  question  decided  in  the  Pat- 
ent Ofi&ce  is  one  between  contesting  parties  as  to  pri- 
ority of  invention,  the  decision  there  made  must  be 
accepted  as  controlling  upon  that  question  of  fact  in 
any  subsequent  suit  between  the  same  parties,  unless 
the  contrary  is  established  by  testimony  which  in 
character  and  amount  carries  thorough  conviction." 

93.  Grant  of  patents. — The  form  of  a  patent  as 
granted  is  very  simple.  It  is  issued  in  the  name  of 
the  United  States,  under  the  seal  of  the  Patent  Ofl&ce, 
signed  by  the  Commissioner  or  Assistant  Conamis- 
sioner,  and  consists  of  a  short  title  or  description  of 
the  invention,  and  a  grant  to  the  patentee,  his  heirs  or 
assigns,  of  the  exclusive  right  to  make,  use  and  vend 
the,  invention  throughout  the  United  States  for  the 
period  allowed  by  law. 

94.  The  term  of  patents. — The  term  of  a  patent 
is  17  years  unless  it  has  been  previously  patented  in 
a  foreign  country,  in  which  case  it  formerly  expired 
at  the  same  time  as  the  foreign  patent.  The  principle 
was  to  permit  the  American  people  to  use  an  inven- 
tion as  soon  as  a  foreign  people.  At  present  an 
American  patent  must  be  applied  for  within  one  year 
after  the  grant  of  a  foreign  patent,  except  in  the  case 
of  a»  design  patent  which  must  be  applied  for  within 
four  months. 

«  153  U.  S.  120. 
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95.  Notice  of  patent  stamped  on  patented  articles. 

— The  law  requires  that  all  patented  articles  shaU  be 
stamped,  or,  when  this  is  impracticable,  shall  have  a 
label  attached  to  the  article  or  the  package  enclosing 
it,  with  the  word  "Patented"  with  the  date  of  the 
patent,  as  a  notice  to  the  public.**  If  this  law  is  not 
complied  with,  only  nominal  damages  can  be  recov- 
ered against  an  infringer,  unless  it  is  affirmatively 
proved  that  he  had  notice,  before  infringement,  that 
the  article  was  patented.  But  a  failure  to  stamp  is 
no  bar  to  an  injunction. 

96.  Penalties  for  stamping  unpatented  article. — 
Stamping  an  article  patented  which  is  not  patented, 
or  by  an  infringer  when  it  is  patented,  is  prohibited, 
under  the  penalty  of  a  fine  of  $100  and  costs  to  be 
recovered  in  a  qui  tam  (informer's)  action  in  the 
United  States  District  Court,  one-half  of  the  recov- 
ery being  paid  to  the  j^laintiff  and  one-half  to  the 
United  States.*^ 

97.  Disclaimers. — If  a  patentee,  through  inad- 
vertence or  mistake,  and  without  any  fraudulent  in- 
tention, has  claimed  more  in  his  patent  than  he  has 
invented,  he  can  disclaim  such  part  of  the  patent.** 
The  patent  will  be  valid  for  what  he  has  invented; 
but  if  no  disclaimer  has  been  entered  before  suit 
brought,  no  costs  can  be  recovered,  and  if  the  entry 
of  the  disclaimer  is  unreasonably  delayed  after  dis- 
covery of  the  mistaken  claim,  no  suit  can  be  main- 
tained on  the  patent  at  all.    Such  disclaimer  must 

«8  IT.  S.  E.  Co.  St.,  §  4900. 
17  TJ.  S.  E.  Co.  St.,  §  4901. 

*8  U,  S.  E.  Co.  St.,  §§  4917,  4922;  Hailes  v.  Albany  Stove  Co.,  123  V.  S. 
582. 
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be  in  writing,  duly  witnessed  and  filed  in  the  Patent 
Office.  It  then  becomes  part  of  the  specification.  If 
the  original  claim  was  willfully  fraudulent  and  de- 
ceptive, a  disclaimer  will  not  validate  the  patent. 

98.  Reissues. — ^If  a  patentee,  through  similar  in- 
advertence, etc.,  has  not  correctly  claimed  his  inven- 
tion, or  his  specification  is  defective  or  insufficient,  he 
can  surrender  his  patent  and  obtain  a  reissue  of  it 
with  an  amended  claim  or  specification.'*^  A  patent, 
to  be  the  subject  of  a  reissue,  must  be  invalid  or 
inoperative.  A  reissue  simply  to  correct  an  insuffi- 
cient specification  must  be  had  within  a  reasonable 
time. 

99.  Broadened  reissues. — ^When  an  inventor  has 
produced  and  described  two  or,  more  inventions,  so 
allied  that  they  can  be  included  in  one  patent,  but 
has  claimed  only  one,  or  only  claims  his  invention  in 
combination  with  something  else,  the  patent  is  in- 
operative as  to  the  invention  not  claimed.  These  de- 
fects can  be  remedied  by  a  reissue.  Such  a  reissue 
is  called  a  broadened  reissue.  It  broadens  the  orig- 
inal pa!tent.  Such  reissues  can  only  be  had  if  ap- 
plied for  within  a  reasonable  time  after  the  grant  of 
the  original  patent.^" 

100;  Suits  while  reissue  pending. — ^A  patent  can- 
not be  enforced  while  an  application  for  a  reissue  is 
pending.  If  reissued,  the  original  patent  is  surren- 
dered, and  pending  suits  on  it  are  barred ;  if  reissue 
is  refused,  the  original  patent  remains  unaffected. 

*9U.  S.  K.,Co.  St.,  §4916. 

soOoon  V.  Wilson,  113  IT.  S.  268;  Topliff  v.  Topliff,  145  TJ.  S.  156;  Mil- 
ler V.  Brass  Co.,  104  U.  S.  350. 
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101.  Effect  of  reissue  on  judgments.— No  dam- 
ages or  profits  can  be  recovered  ^or  infringement  of 
a  surrendered  patent  prior  to  its  cancellation,  by  a 
judgment  rendered  thereafter.  But  money  paid  or 
recovered  before  cancellation  cannot  be  recovered 
back.  Nor  will  a  judgment  entered  before  cancella- 
tion be  affected  by  cancellation. 

Only  the  invention  described  in  the  original  letters 
patent,  and  wMcli  appears  therein  to  have  been  in- 
tended to  be  secured  thereby,  can  be  covered  by  a 
reissue.  A  reissue,  therefore,  cannot  stand  on  models 
or  drawings  alone.  The  description  in  the  original 
patent  with  the  drawings  and  models  must  show  that 
the  invention  claimed  in  the  reissue  was  intended  to 
be  covered  by  the  specifications  and  claims  in  the 
original  patent. 

102.  Date  of  reissued  patent. — ^A  reissued  patent 
is  assmned  for  most  purposes  to  date  from  the  date 
of  the  original  patent.  For  example,  nothing  that 
has  occurred  since  the  original  patent  will  support 
the  defense  of  prior  use  or  of  lack  of  novelty.  Per- 
sons who  have  made  or  bought,  before  reissue,  things 
not  covered  by  the  original  patent,  but  which  are  cov- 
ered by  reissue,  cannot  use  or  sell  them  after  reissue. 
They  are  then  infringers. 

103.  Reissues  for  inventions  not  originally  made. 
— The  real  office  of  a  reissue  is  to  correct  faults  of 
statement  in  a  patent.  There  are  frequent  attempts 
to  use  a  reissue  to  claim  an  invention  not  made  origin- 
ally. Patentees  frequently  find,  after  they  have 
brought  suits,  that  the  defenses  interposed  are  in- 
superable, and  then  apply  for  reissues  so  as  to  claim 
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inventions  not  thought  of  when  the  original  patent 
was  applied  for.  ,But  such  a  reissue,  if  granted,  is 
invahd. 

In  the  case  of  Leggett  v.  Avery,"^  Judge  Bradley, 
in  the  opinion,  states :  ' '  The  allowance  of  claims  once 
formally  abandoned  by  the  applicant,  in  order  to  get 
his  letters-patent  through,  is  the  occasion  of  immense 
frauds  against  the  public.  It  not  unf requently  hap- 
pens that,  after  an  application  has  been  carefuUy  ex- 
amined and  compared  with  previous  inventions,  and 
after  the  claims  which  such  an  examination  renders 
admissible  have  been  settled  with  the  acquiescence  of 
the  applicant,  he,  or  his  assignee,  when  the  investiga- 
tion is  forgotten  and  perhaps  new  officers  have  been 
appointed,  comes  back  to  the  Patent  Office,  and,  un- 
der the  pretense  of  inadvertence  and  mistake  in  the 
first  specification,  gets  inserted  into  reissued  letters 
all  that  had  been  previously  rejected.  In  this  man- 
ner, without  an  appeal,  he  gets  the  first  decision  of 
the  office  reversed,  steals  a  march  on  the  public,  and 
on  those  who  before  opposed  his  pretensions  (if,  in- 
deed, the  latter  have  not  been  silenced  by  purchase), 
and  procures  a  valuable  monopoly  to  which  he  has 
not  the  slightest  title.  "We  have  more  than  once  ex- 
pressed our  disapprobatioB«of  this  practice." 

t 

Bi  101  TT.  S.  256. 
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TRANSFER  OF  PATENTS— INFRINGEMENT. 

104.  Nature  of  property  in  patents. — ^Patents  are 
property  but  of  a  peculiar  kind.  They  cannot  be 
taken  on  execution  on  a  common  law  judgment,  but 
they  can  be  ordered  transferred  in  equity  for  the 
benefit  of  creditors.  By  the  Bankruptcy  Act  they  are 
assets  in  bankruptcy  which  pass  to  a  trustee. 

105.  Assignments. — ^An  assignment  of  a  patent 
transfers  the  entire  title  or  an  entire  imdivided  share 
in  the  title.®^  Assignments  must  be  in  writing.  They 
may  be  on  conditions,  as  that  a  royalty  be  paid,  or 
that  sufficient  articles  be  made  to  supply  the  demand, 
or  that  the  assignee  shall  not  assign  or  license,  or  on 
any  legal  condition.  If  the  condition  is  not  complied 
with,  the  title  reverts  to  the  assignor.  Assignments 
not  recorded  in  the  Patent  Office  within  three  months 
are  invalid  against  any  subsequent  purchaser  or 
mortgagee,  for  a  valuable  consideration,  without 
notice. 

106.  Grants. — ^A  grant  of  a  patent  is  a  convey- 
ance in  writing  of  the  entire  right  or  an  entire  undi- 
vided interest  therein,  within  a  certain  specified  por- 
tion of  the  territory  of  the  United  States.  The  grant 
must  be  territorial.^*  A  grant  cannot  be  made  of  one 
of  several  inventions  covered  by  a  patent. 

S2  Gayler  v.  WUder,  10  How.  477  (tJ.  S.). 
03  Potter  V,  Holland,  4  Blatch.  206  (U.  S.). 
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107.  Licenses. — Any  conveyance  of  a  right  under 
a  patent  whicli  does  not  amount  to  an  assignment  or 
a  grant  is  a  license.®*  A  conveyance  of  any  one  or 
two  of  the  rights  to  make,  use  and  sell  is  a  license. 
An  exclusive  conveyance  of  some,  but  not  of  all,  of 
the  claims  of  a  patent  is  a  license. 

A  lieense  to  make  implies  a  right  to  use  or  to  sell, 
but  a  license  to  use  or  to  sell  alone  does  not  imply  a 
license  for  the  other  rights.  Restrictions  on  methods 
or  purposes  of  use,  and  in  respect  to  prices,  and  con- 
ditions of  selling,  and  requiring  particular  articles  to 
be  used  or  purchased  from  licensor,  are  valid. 

108.  Licenses  not  required  to  be  recorded. — A 
license  does  not  require  to  be  recorded.  The  first 
license  is  good  against  the  world.  Subsequent  pur- 
chasers of  the  patent  and  subsequent  licensees  take 
subject  to  prior  Licenses,  whether  known  or  not.  A 
license  from  one  of  several  joint  owners  is  good.  A 
licensee  cannot  assign  his  license  tmless  expressly  au- 
thorized to  do  so. 

109.  Infringement. — ^A  patent  is  infringed  by  any 
person  who  makes,  uses  or  sells  the  invention  pat- 
ented without  authority  from  the  patentee. 

A  patent  for  a  process  is  infringed  when  one  with- 
out ownership  or  license  uses  substantially  the  proc- 
ess claimed.  If  he  uses  substantially  the  apparatus 
and  the  materials  or  their  equivalents  he  infringes. 
If  one  or  more  of  the  series  of  acts  constituting  the 
process  is  omitted  and  no  equivalent  substituted,  it 
is  not  infringement.  But  a  mere  addition  to  a  proc- 
ess, even  if  it  results  in  improvement,  constitutes 

"  Waterman  ▼.  Mackenzie,  138  U.  S.  255. 
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infringement.    To  use  any  invention  described  but 
not  claimed  in  a  patent  is  not  infringement. 

110.  Infringement  of  machine  patents. — ^A  ma- 
chine or  manufacture  is  infringed  by  another  ma- 
chine or  manufacture  when  it  performs  the  same 
functions  in  substantially  the  same  "way.  The  result 
is  not  the  sole  test. .  If  the  result  is  accomplished  by 
different  means,  rio  infringement  occurs. 

111.  Infringement  of  combination  patents. — ^In  a 
combination  patent,  omission  of  one  element  of  the 
combination  prevents  infringement.  Combination 
patents  and  all  patents  imply  a  claim  for  equivalents. 

112.  Primary  and  secondary  inventions. — ^Pri- 
mary inventions  perform  a  function  never  before 
performed.  Secondary  inventions  perform  a  func- 
tion performed  before,  but  in  a  new  way.  Both  kinds 
can  only  be  infringed  by  inventions  which  perform 
the  same  functions.  But  the  provision  that  they 
must  be  performed  in  substantially  the  same  way  is 
applied  liberally  in  the  case  of  primary  inventions, 
and  narrowly  in  secondary  inventions. 

113.  Infringement  of  patents  for  compositions  of 
matter  and  for  designs. — ^In  a  patent  for  a  composi- 
tion of  matter  the  entire  bmission  of  an  ingredient 
avoids  infringement.  But  substitution  of  equiva- 
lents does  not.  In  a  design  patent  the  test  of  in- 
fringement is  appearance.  If  the  two  designs  appear 
alike,  the  patent  is  infringed.  On  all  questions  of 
infringement  the  defendant's  ignorance  of  the  pat- 
ent is  immaterial. 

114.  Contributory  infringement. — Contributory 
infringement  is  intentional  cooperation  in  separate 
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transactions  which  collectively  constitute  infringe- 
ment. Thus,  a  person  who  manufactures  parts  of  a 
machine,  knowing  that  the  machine  is  to  be  sold,  and 
that  its  sale  will  infringe  a  patent,  is  himself  an  in- 
fringer.^^ 

115.  Bight  of  patentee  to  impose  restrictions. — ^A 
patentee  can  impose  restrictions  on  the  purchaser  of 
a  patented  article,  such  as  requiring  the  purchaser  to 
purchase  from  the  patentee  articles  necessary  to  use 
with  the  patented  article.*" 

SB  Elizabeth  v.  Pavement  Co.,  97  V.  S.  126. 
08  Henry  v.  Dick  Co.,  224  U.  S.  1. 
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CHAPTER  Vn. 
JURISDICTION  OF  COURTS  IN  PATENT  OASES. 

116.  Jurisdiction  of  federal  courts  exclusive  in 
patent  suits. — The  federal  courts  have  exclusive 
jurisdiction  of  all  suits  arising  under  the  patent  laws. 
State  courts  have  no  such  jurisdiction.  Formerly  all 
actions  at  law  and  suits  in  equity  arising  under  the 
patent  laws  must,  have  been  brought  in  the  United 
States  Circuit  Courts,  and  qui  tarn  actions,  to  recover 
penalties  for  misbranding  articles  as  patented,  in  the 
district  courts.  Now,  under  the  recent  act  trans- 
ferring the  jurisdiction  of  the  circuit  courts  to  the 
district  courts,  all  such  suits  mijst  be  brought  in  the 
United  States  District  Courts. 

117.  Jurisdiction  of  state  courts  exclusive  in 
suits  on  contracts  relating  to  patents. — ^But  the 
state  courts  have  exclusive  jurisdiction  of  actions  on 
contract  between  private  parties  relating  to  patent 
rights,  unless  the  action  be  between  citizens  of 
different  states. 

118.  Actions  for  infringement. — ^Actions  for  in- 
fringement of  patents  must  be  brought  in  the  district 
in  which  the  defendant  is  an  inhabitant,  or  in  a  dis- 
trict in  which  the  defendant,  whether  a  person,  firm 
or  corporation,  has  committed  acts  of  infringement 
and  has  a  regular  and  established  place  of  business. 
Actions  for  infringement  may  be  brought  by  the 
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owner,  assignee  or  grantee  of  a  patent,  but  usually 
not  by  a  mere  licensee.  An  exclusive  licensee,  how- 
ever, must  be  joined  with  the  owner  in  a  suit  in  equity 
for  an  injunction. 

119.  Actions  at  law  and  suits  in  equity  for 
infringement. — The  remedies  for  the  infringement 
of  a  patent  are:  1.  Actions  at  law  for  damages. 
2.  Suits  in  equity  for  an  injunction  and  an  account- 
ing for  profits  and  damages. 

120.  Actions  at  law  for  infringement. — ^Actions  at 
law  for  infringement  are  carried  on  under  the  usual 
rules  of  pleading  and  procedure  in  common  law  ac- 
tions. Injunctions  cannot  be  obtained  in  such  ac- 
tions. Only  damages  for  past  infringements  can  be 
recovered,  not  the  defendant's  profits.  The  measiire 
of  damages  is  an  established  imiform  royalty  or  a 
fixed  price.  A  single  license  on  a  royalty  or  a  single 
sale  at  a  price  affords  insufficient  proof  on  which  to 
base  damages.  Damages  for  infringement  of  part  of 
a  patent  are  equitably  apportioned.  When  no  spe- 
cific damage  can  be  proved  nominal  damages  are 
allowable.  But  the  statute  relating  to  design  pat- 
ents provides  that  $250  shall  be  the  minimimi  dam- 
ages for  infringement  of  a  design  patent.  The  j\irj 
cannot  give  exemplary  damages.  The  judge  can 
increase  the  damage  fixed  by  a  jury  to  an  amount 
not  exceeding  three  times  the  verdict. 

121.  Suits  in  equity  for  infringement. — The  prin- 
cipal function  of  a  suit  in  equity  for  infringement  is 
to  restrain  by  injunction  future  infringements. 
Whenever  an  injunction  is  proper,  a  court  of  equity, 
in  order  to  avoid  a  multiplicity  of  actions,  will  take 
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an  aceoimt  of  the  profits  wMch  the  defendant  has 
made  by  infringing  the  complainant's  patent,  and 
compel  the  defendant  to  pay  them  to  the  complain- 
ant. 

The  defendant  is  always  regarded  in  equity  as  a 
constructive  trustee  of  the  profits.  And  whenever 
the  court  takes  an  account  of  profits,  it  can  also 
assess  the  damages  and  order  them  paid.  But  if 
the  profits  exceed  the  damages  the  court  will  only 
order  the  profits  paid;  and  if  the  damages  shown  are 
equal  to  or  exceed  the  profits,  the  court  will  order 
the  amount  of  the  damages  paid,  or  an  amount  not 
exceeding  three  times  such  damages. 

122.  Practice  in  equity  suits. — ^Equity  suits  for 
infringement  are  carried  on  generally  with  the  usual 
pleadings  and  procedure  in  equity  practice  substan- 
tially as  it  existed  in  the  English  Court  of  Chancery 
at  the  time  of  the  adoption  of  the  Constitution,  ex- 
cept as  modified  to  some  extent  by  the  equity  rules 
of  practice  prescribed  by  the  Supreme  Court  and  l)y 
statutes. 

The  evidence  in  former  times  was  usually  taken 
out  of  court  before  an  examiner.  But  by  the  new 
rules  of  the  United  States  Supreme  Court  which 
went  into  effect  February  1, 1913,  evidence  in  equity 
cases  is  taken  orally  in  open  court  on  the  trial  unless 
a  special  order  has  been  obtained  authorizing  the 
evidence  to  be  taken  before  an  examiner,  as  under 
the  former  practice. 

If  the  court  finds  the  patent  valid  and  infringed, 
it  enters  an  interlocutory  decree  to  that  effect  and 
for  an  injunction,  and  appoints  a  master  to  take  an 
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account  of  the  profits  and  damages,  and  on  Ms  report 
a  final  decree  is  entered. 

123.  Preliminary  injunctions. — ^Preliminary  in- 
junctions are  not  usually  granted  in  patent  suits  un- 
less there  has  been  a  previous  adjudication  in  a  con- 
tested case  establishing  the  validity  of  the  patent.  In 
any  case  there  must  be  clear  proof  of  the  complain- 
ant's right  to  sue,  of  the  validity  of  the  patent  and 
of  infringement  to  authorize  a  preliminary  injunc- 
tion. In  the  case  of  a  primary  patent  a  previous 
adjudication' is  not  always  necessary.  A  prior  judg- 
ment at  law  is,  of  course,  equally  as  valuable  for  the 
purpose  of  establishing  the  validity  of  a  patent  as 
is  a  decree  in  equity. 

124.  Damages. — ^In  an  action  at  law  for  damages 
no  damages  can  be  proved  later  than  the  beginning 
of  the  action.  In  a  suit  in  equity  evidence  may  be 
given  of  profits  and  damages  down  to  the  date  of  the 
final  decree,  or  at  least  to  the  date  of  the  master's 
report. 

125.  Suits  in  equity  not  maintainable  after  ex- 
piration of  patent. — ^A  suit  in  equity  cannot  be 
brought  after  the  patent  has  expired.  No  injunction 
can  then  be  granted,  and  the  right  to  recover  profits, 
being  incidental  to  the  jurisdiction  to  sue  for  an  in- 
junction, ends  when  the  jurisdiction  ends.  But  a 
suit  in  equity  begun  in  good  faith  before  the  expira- 
tion of  a  patent  can  be  carried  on  for  an  accoimting 
after  the  patent  expires.  But  if  suit  in  equity  is 
brought  so  near  the  expiration  of  the  patent  that  no 
action  can  be  taken  by  the  court  imtil  after  its  ex- 
piration, the  suit  cannot  be  maintained. 
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WILLIAM  L.  SYMONS,  LL.M.,  M.P.L.* 

1,  Definition  and  nature  of  copyright. — Copy- 
right is  defined  as  the  exclusive  right  of  the  owner 
to  multiply  and  to  dispose  of  copies  of  an  intellectual 
work/  In  a -recent  treatise  on  this  subject,  copy- 
right is  said  to  be  "the  right  to  multiply  copies  of 
those  products  of  the  human  brain  known  as  litera- 
ture and  art."* 

In  this  country  under  the  laws  passed  in  accord- 
ance with  that  provision  of  the  Federal  Constitution 
which  gives  Congress  the  right  to  promote  the  prog- 
ress of  the  useful  arts,  copyright  is  a  monopoly  cre- 
ated by  law  and  limited  to  a  certain  time.  Generally 
speaking,  in  order  to  be  subject  matter  for  copyright 
protection,  a  literary  or  artistic  production  must  be 
innocent,  original,  and  a  contribution  to  knowledge. 
A  work  is  regarded  as  ''original"  if  it  is  the  result  of 
independent  labor;  it,  of  course,  must  not  be  sub- 
stantially a  copy  of  the  work  of  another. 

Copyright  in.  the  United  States  is  governed  by  the 

*  Lecturer  on  Trademark  Law,  Washington  College  of  Law.  Examiner  in 
the  United  States  Patent  Office;  former  member  of  the  Board  of  Pension 
Appeals.    Author  of  various  articles  on  patents  and  copyrights. 

1  Drone  on  Copyright,  p.  100. 

2  Bowker  on  Copyright,  p.  1. 

451 


2  LAW  OF  COPYRIGHT 

provision  of  the  Act  of  March  4,  1909,  which  went 
into  effect  July  1, 1909.  This  comprehensive  statute 
repeals  all  former  conflicting  laws  and  gives  an  ex- 
clusive right  to  print,  reprint,  publish,  copy,  and 
vend  a  copyrighted  work. 

Copyright  as  generally  used  refers  both  to  the 
right  given  to  the  copy  made  and  to  the  right  to 
make  copies.*  The  present  law,  however,  specifies 
that  copyright  is  distinct  from  the  material  object 
copyrighted.  A  sale  of  the  material  object,  there- 
fore, does  not  of  itself  constitute  a  transfer  of  the 
copyright;  neither  does  the  assignment  of  the  copy- 
right constitute  a  transfer  of  the  title- to  the  material 
object. 

2.  Differences  between  copyright  and  a  trade- 
mark.— Copyright  exists  only  by  virtue  of  a  statute; 
there  is  no  common  law  right  to  an  intellectual  work 
which  has  been  published.  It  is  only  in  unpublished 
works  that  there  is  a  common  law  right.  The  right 
to  a  trademark  depends  on  use,  and  it  can  be  pro- 
tected under  the  common  law  without  being  regis- 
tered under  state  or  federal  laws.  The  right  to  copy- 
right continues  only  for  the  time  specified  in  the 
statute;  the  right  to  a  trademark  may  continue 
forever. 

The  rules  for  determining  infringement  of  a  copy- 
right differ  from  those  laid  down  in  trademark  cases. 
Speaking  generally,  the  test  of  infringement  of  copy- 
right is  not  so  strict  as  that  applied  in  trademark 
cases.  Similarity  of  treatment  of  the  same  subject 
does  not  constitute  infringement  of  an  earlier  work 

3  Drone  on  Copyright,  p.  101. 
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on  the  same  subject,  while  the  use  of  a  mark 
similar  to  a  mark  already  in  use  does  constitute 
infringement. 

Originality  is  not  usually  displayed  in  the  ordi- 
nary trademark;  a  work  which  does  display  original- 
ity is  the  subject  of  copyright. 

3.  Origin  and  development  of  copyright. — Some 
form  of  protection  analogous  to  copyright  as  now 
understood  existed  in  Rome,  in  the  Italian  cities, 
and  Germany  during  the  middle  ages.*  The  dis- 
covery of  printing  in  the  fifteenth  century  caused 
the  subject  of  protection  of  literary  prpperty  to  be- 
come of  much  greater  importance  than  it  formerly 
had  been.  Most  of  the  early  literary  privileges  were 
granted  to  printers;  in  some  cases  authors  were 
granted  important  rights. 

In  England,  the  exclusive  right  to  published  or 
vmpublished  intellectual  property  in  the  producer 
was  recognized  prior  to  the  date  of  the  passage  of  an 
Act  for  the  Encouragement  of  Learning  in  1710. 
Under  this  statute  authors  were  given  the  exclusive 
right  to  publish  their  works  for  a  term  of  years  but 
no  longer.  This  law  was  not  interpreted  to  mean 
that  an  author  Iqst  his  common  law  perpetual  right 
to  the  fruits  of  his  labor,  until  1774  when  the  House 
of  Lords  held  that  at  common  law  an  author  had  an 
exclusive  right  to  his  published  work,  but  that  this 
right  was  taken  away  by  the  statute  on  the  subject 
and  that  after  publication  no  rights  remained  except 
those  given  by  the  statute." 

*  Consnlt  Chap.  II.  of  Bowker  on  Copyright. 

6  Drone  on  Copyright,  p.  73 ;  Bowker  on  Copyright,  p.  26. 
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In  the  United  States  no  right  in  published  works 
has  been  recognized  except  as  provided  by  statute. 
It  was  evidently  the  opinion  of  the  framers  of  the 
Constitution  that  statute  law  was  necessary  to  pro- 
tect intellectual  works  which  had  been  published; 
and  in  1790  a  copyright  law  was  passed.  This  law 
was  based  on  the  provision  of  the  Constitution  giv- 
ing Congress  the  authority  to  pass  laws  to  promote 
science  and  the  useful  arts  by  securing,  for  a  limited 
time,  the  exclusive  right  of  authors  to  their  works. 

There  have  been  many  modifications  of  the  first 
law,  and  some  change  of  the  principles  it  contained, 
but  all  subsequent  laws  have  in  the  main  followed 
the  theory  upon  which  the  first  law  was  drafted. 

4.  Common  law  right  to  unpublished  works. — 
The  perpetual  right  to  unpublished  works,  which  was 
recognized  by  the  House  of  Lords  as  existing  at 
common  law,  has  always  been  recognized  in  the 
United  States.  The  present  copyright  law  gives  cer- 
tain protection  to  unpublished  works,  such  as  ser- 
mons and  addresses.  This  provision  of  the  statute 
law  relative  to  the  protection  of  literary  property 
is,  however,  an  innovation  in  our  copyright  statutes. 

•  The  delivery  of  a  sermon  or  an  address  or  the  ex- 
hibition of  a  picture  privately  does  not  cause  the 
author  or  artist  to  lose  his  exclusive  right  to  it. 
Such  use  is  not  a  dedication  to  the  public. 

The  new  copyright  law  specifies  that  nothing  in 
that  act  shall  be  held  to  limit  the  right  of  an  author 
at  common  law  to  his  unpublished  work. 

5.  What  may  be  copyrighted. — The  Copyright 
Act  specifies  "That  the  works  for  which  copyright 
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may  be  secured  under  this  Act  shall  include  all  the 
writings  of  an  author. " '  In  making  applications  for 
copyright  the  author  is  required  to  specify  in  which 
of  the  following  thirteen  classes  his  work  belongs: 

(a)  Books;  (b)  periodicals;  (c)  lectures,  sermons, 
addresses;  (d)  dramatic  compositions;  (e)  musical 
compositions;  (f)  maps;  (g)  works  of  art;  (h)  repro- 
ductions of  a  work  of  art;  (i)  drawings  or  plastic 
works  of  a  scientific  or  technical  character;  (j)  pho-, 
tographs;  (k)  prints  and  pictorial  illustrations;  (1) 
motion  picture  photoplays;  (m)  motion  pictures 
other  than  photoplays. 

The  failure  on  the  part  of  the  applicant  to  specify 
correctly  the  class  in  which  his  work  is  properly 
classified  does  not  invalidate  the  copyright. 

Compilations  or  abridgments  of  works  which  are 
public  or  of  copyrighted  works  when  the  consent  of 
the  copyright  proprietor  is  obtained  are  considered 
proper  subject  matter  for  copyright. 

A  circus  poster  showing  a  ballet,  a  number  of 
performers  on  bicycles,  and  a  group  of  men  and 
women  whitened  to  represent  statues  was,  in  the 
leading  ease  of  Bleistein  v.  Donaldson  Lithographing 
Co.,^  held  proper  subject  matter  for  copyright,  and 
the  contention  that  such  a  work  did  not  come  within 
the  scope  of  the  statute  because  not  connected  with 
the  fine  arts  was  denied.  A  picture  may  be  copy- 
righted if  it  is  used  only  as  an  advertisement. 

6.  Same  sub j  act.— The  Copyright  Office  has  inter- 
preted the  terms  used  to  designate  the  various  classes 

•  See.  4  of  the  Act  of  March  4,  1909. 
'  188  tr.  S.  239. 
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of  works  in  which  copyright  may  be  obtained.  The 
term  "books"  includes  all  printed  literary  works, 
except  dramatic  compositions,  whether  published  in 
the  shape  of  a  book  or  pamphlet,  or  as  a  card,  leaflet 
or  single  page.  This  term  also  includes  tables,  such 
as  interest,  logarithmic  and  wage  tables;  encyclo- 
paedias; catalogues;  directories,  and  circular  folders 
which  contain  reading  matter  other  than  mere  lists 
of  articles,  names  and  addresses. 

This  term  "book"  is  not  applicable  to  record  and 
account  books  used  in  ordinary  business  transac- 
tions; to  check  books;  to  forms  of  contracts  or  leases 
which  do  not  contain  original  copyrightable  matter; 
to  the  forms  used  in  legal  or  commercial  transac- 
tions; to  puzzles;  to  games;  to  formtdae  on  boxes  or 
bottles  containing  goods  for  sale;  or  to  advertise- 
ments or  catalogues  which  contain  no  original  matter 
but  merely  a  tabulation  of  the  goods  with  prices. 

The  term  "periodical"  includes  newspapers,  mag- 
azines, serial  publications  appearing  oftener  than 
once  a  year,  and  bulletins  of  societies  which  appear 
regularly  at  intervals  of  less  than  once  a  year. 

Under  the  designation  "works  of  art"  are  in- 
cluded all  those  works  which  are  usually  classified 
as  belonging  to  the  fine  arts,  as  paintings,  drawings 
and  sculptures.  Toys,  games,  dolls,  glassware,  em- 
broideries, laces,  and  garments  are  not  included  and 
are  not  capable  of  protection  by  copyright. 

7.  Works  which  may  not  be  copyrighted. — The 
copyright  laws  provide  that  no  copyright  shall  exist 
in  any  work  which  is  in  the  public  domain;  in  any 
work  which  was  published  in  this  or  any  foreign 

456 


LAW  OF  COPTEIGHT  7 

country  prior  to  July  1,  1909,  if  it  has  not  already 
been  copyrighted;  or  in  a  publication  of  the  United 
States  Government. 

Immoral  or  scandalous  works  cannot  be  protected 
under  the  copyright  law. 

A  system  of  letter  files  and  indexes  has  been  held 
not  proper  subject  matter  for  copyright®  So  also 
mere  advertisements,  even  if  illustrations  of  useful 
objects  in  a  catalogue,  have  been  held  not  capable 
of  copyright. 

The  name  of  a  book  or  of  a  newspaper  does  not 
constitute  proper  subject  for  copyright  protection; 
the  name  of  a  periodical  publication  is  generally  reg- 
istrable as  a  trademark;  it  may  in  some'  cases  be 
protected  on  the  ground  of  unfair  competition. 

Books  and  periodicals  in  the  English  langiiage  may 
not  be  copyrighted  in  the  United  States  unless  the 
text  shaU  have  been  printed  from  type  set  within 
the  limits  of  the  United  States  or  from  plates  made 
from  type  set  therein;  or  if  the  text  be  produced  by 
lithographing  or  photo-engraving  process  unless  this 
process  shall  have  been  wholly  performed  within  the 
United  States;  or  unless  the  binding  shall  have  been 
performed  within  the  United  States.  The'  statute 
excepts  certain  works  from  these  requtfements, 
among  which  are  books  in  raised  characters  for  the 
use  of  the  blind,  books  of  foreign  origin  in  a  language 
or  languages  other  than  English,  and  books  pub- 
lished abroad  in  the  English  language  seeking  ad 
interim  protection. 

8.    Who  may  secure  copyright.— The  author  or 

»  Amberg  PUe  and  Index  Co.  v.  Shea,  Smith  &  Co.,  82  Fed.  314. 
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proprietor;  or  his  executors,  administrators  or  as- 
signs, msLj  secure  copyright  if  he  is  a  citizen  of  the 
United  States.  An  author  or  proprietor  who  is  a 
citizen  of  a  foreign  country  may  obtain  copyright 
if  he  is  domiciled  within  the  United  States  at  the 
time  of  the  first  publication  of  his  work.  Copyright 
privilege  extends  to  an  author  or  proprietor  who  is 
a  citizen  or  subject  of  a  foreign  nation  provided  the 
nation  of  which  he  is  a  citizen  or  subject  by  treaty, 
convention  or  law  grants  copyright  to  citizens  of  the 
United  States  on  substantially  the  same  basis  as 
to  its  own  citizens,  or  copyright  protection  of  sub- 
stantially the  same  character  as  is  secured  to  a  for- 
eign author  by  our  act.  The  United  States  is  a  party 
to  some  international  agreements  by  which  the  citi- 
zens of  the  parties  to  the  agreements  have  "reciprocal 
right  as  to  copyright.  Whether  the  reciprocal  con- 
ditions exist  is  determined  by  the  President  of  the 
United  States,  who  from  time  to  time  issues  such 
proclamations  as  are  necessary. 

An  employer  is  considered  the  author  of  works 
which  he  has  had  made  for  hire. 

9.  How  copjrright  is  obtained. — Copyright  under 
the  present  law  may  be  secured  on  published  and  on 
unpublished  works. 

On  published  works  copyright  is  initiated  by  pub- 
lication with  the  proper  notice  of  copyright  affixed. 
After  publication  registration  is  obtained  by  making 
application  to  the  Copyright  Office  on  the  proper 
blank  which  will  be  furnished  by  that  office,  and 
depositing  promptly  two  copies  of  the  best  edition 
of  the  work  then  published,  if  a  book  or  periodical, 
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or  if  the  work  is  a  contribution  for  a  periodical  for 
which  Bpecial  registration  is  requested,  then  one 
copy  of  the  issue  containing  such  contribution.  Upon 
compliance  with  these  provisions  the  Eegister  of 
Copyrights  is  required  to  issue  a  certificate  to  the 
applicant. 

No  action  for  the  infringement  of  a  copyright  may 
be  begun  until  after  the  provisions  relative  to  the 
deposit  of  copies  and  registration  have  been  complied 
with. 

Copyright  of  works  of  which  copies  are  not  repro- 
duced for  sale  may  be  obtained  by  the  deposit  of 
one  complete  copy  with  claim  for  copyright.  The 
character  of  deposit  required  varies  slightly  with  the 
Idnd  of  work  as  fuUy  specified  in  §  11  of  the  Act  of 
March  4,  1909. 

If  the  copies  required  by  the  law  to  be  deposited 
are  not  promptly  deposited,  the  Eegister  of  Copy- 
rights is  given  authority  to  compel  the  proprietor  to 
deposit  them.  If  they  are  not  furnished  after  de- 
mand within  three  months  from  any  pari  of  the 
United  States,  except  the  outlying  territorial  posses- 
sions and  foreign  countries  from  which  they  must  be 
furnished  within  six  months,  the  proprietor  shall 
be  liable  to  a  fine  of  one  hundred  dollars,  and  to  pay 
to  the  Library  of  Congress  twice  the  amount  of  the 
retail  price  of  the  best  edition  of  the  work.  In  such 
eases  the  copyright  shall  become  void. 

Postmasters  are  required  to  forward  to  the  Copy- 
right Office,  without  cost  to  the  sender,  the  copies 
required  by  law  to  be  deposited. 

In  the  case  of  books  deposited,  they  shall  be  ac- 
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companied  by  an  affidavit  made  by  the  person  claim- 
ing the  copyright,  or  by  his  duly  authorized  agent 
or  representative,  or  by  the  printer  who  has  printed 
the  book,  setting  forth  that  the  copies  deposited  have 
been  printed  from  type  set  within  the  limits  of  the 
United  States,  or  from  plates  made  within  the  limits 
of  the  United  States  from  type  set  therein.  If  the 
text  has  been  produced  by  lithographic  or  photo- 
engraving process,  the  affiant  shall  state  that  the 
process  was  wholly  performed  within  the  United 
States,  and  that  the  printing  of  the  text  and  binding 
of  the  book  have  been  performed  within  the  United 
States,  The  affiant  must  further  show  the  date  of 
the  completion  of  the  book  or  the  date  of  publication. 

It  is  a  misdemeanor  to  make  knowingly  a  false 
affidavit  as  to  having  complied  with  the  conditions 
for  obtaining  registration,  which  is  punishable  by  a 
jfine  of  not  more  than  one  thousand  dollars  and  by 
having  aU  rights  and  privileges  forfeited  under  the 
law. 

10.  Ad  interim  copyright. — ^If  a  book  is  published 
abroad  in  the  English  language  before  publication 
in  this  country  a  deposit  of  one  copy  in  the  Copyright 
Office  not  later  than  thirty  days  from  the  date  of 
publication  abroad,  with  a  request  for  reservation  of 
copyright,  giving  the  .name  and  nationality  of  the 
author  and  of  the  copyright  proprietor  and  the  date 
of  publication,  secures  an  ad  interim  (in  the  mean- 
time) copyright.  This  protection  continues  for 
thirty  days  after  the  date  of  deposit  in  the  Copyright 
Office.  If  within  this  thirty  days  after  the  deposit 
of  a  copy,  the  proper  requirements  as  to  manufacture 
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and  publication  are  complied  with,  copyright  shall 
be  granted  for  the  full  term.  This  arrangement  gives 
a  possible  sixty  days  within  which  copyright  protec- 
tion may  be  secured  in  the  United  States. 

11.  Rights  secured  by  copyright. — By  complying 
with  the  requirements  for  securing  copyright  the  ex- 
clusive right  is  obtained  to  print,  reprint, "publish, 
copy  and  vend  the  copyrighted  work;  to  translate 
it  into  other  languages;  to  dramatize  it,  if  it  be  a 
non-dramatic  work;  to  convert  it  into  a  novel  or 
other  non-dramatic  work,  if  it  be  a  drama;  to  deliver 
or  authorize  the  delivery  of  the  work  in  public  for 
profit,  if  it  be  a  lecture,  sermon,  address  or  similar 
production;  to  perform  or  represent  the  copyrighted 
work  publicly  if  it  be  a  drama,  or  to  procure  the 
making  of  any  record  of  it  by  which  it  may  be  ex- 
hibited, as  for  instance,  by  moving  pictures;  if  a 
musical  composition,  to  perform  it  publicly  for  profit, 
or  to  make  any  arrangement  for  setting  it  forth 
or  of  the  melody  of  it,  as  for  instance,  by  means  of 
mechanically  operated  musical  players. 

Nothing  in  the  Copyright  Act  limits  or  annuls  the 
right  of  an  author  or  proprietor  to  his  unpublished 
work. 

12.  Publication.— The  Copyright  Act  specifies 
what  shall  constitute  the  date  of  publication.  This 
date  is,  in  the  case  of  copies  reproduced  for  sale,  the 
earliest  date  when  copies  of  the  first  authorized  edi- 
tion are  placed  on  sale,  sold,  or  publicly  distributed 
by  the  copyright  proprietor.  What  constitutes  pub- 
lication is  of  prime  importance  in  view  of  the  fact 
that  publication  is  a  prerequisite  to  obtaining  regis- 
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tration  of  the  claim  to  copyrigM  and  is  a  factor  in 
obtaining  tenewal  at  the  expiration  of  the  first 
period.  The  two  copies  of  the  work  which  are  re- 
quired to  be  deposited  by  the  statute  must  be  de- 
posited without  unnecessary  delay  after  the  date  of 
publication. 

A  representation  on  the  stage  of  a  play  is  not  a 
publication  nor  is  the  public  performance  of  a  mu- 
sical compoisition. 

It  should  be  clearly  kept  in  mind  that  publication 
with  the  required  notice  is  now  the  first  step  in 
securing  bopyiight,  and  it  is  not  now  necessary  or 
even  permissible  to  make  the  application  for  copy- 
right to  the  Copyright  Office  before  publication  with 
the  required  notice.  Publication  with  the  notice  of 
copyright  is  followed  by  the  steps  necessary  to  ob- 
tain the  copyright  certificiate. 

13.  Statiitory  protection  for  unpublished  works. 
— ^Formerly  copyright  did  not  exist  except  in  pub- 
lished works;  if  a  work  was  unpublished  it  was 
necessary  to  protect  it  under  the  common  law.  Un- 
der the  present  law,  copyright  may  be  obtained  on  a 
lecture  or  similar  production,  a  dramatic  or  musical 
composition  and  some  other  fprms  of  intellectual 
works  specified  in  §  11  of  the  Copyright  Act,  by  the 
deposit  of  one  complete  copy  with  claim  of  copy- 
right. '  If  the  work  is  later  reproduced  in  copies  for 
sale,  the  usual  nmnber  of  copies  must  be  deposited. 

Many  advantages  result  from  copyright  of  this 
character  of  work.  The  required  deposit  of  the  copy 
secures  a  ;^Tiblic  record  showing  the  exact  nature  of 
the  work.    It  gives  the  same  right  to  sue  in  the  fed- 

462 


LAW  OF  COPYRIGHT  13 

era!  courts  that  is  given  to  a  copyrighted  published 
work.  A  disadvantage  is  that  the  term  of  owner- 
ship is  limited. 

14.  Copjrright  notice.— The  required  copyright 
notice  consists  of  the  word  "Copyright"  or  the  ab- 
breviation "Copr.,"  accompanied  by  the  name  of  the 
copyright  proprietor,  and  if  the  work  be  a  printed 
literary,  musical,  or  dramatic  work,  the  notice  must 
also  include  the  year  in  which  the  copyright  was 
secured  by  publication. 

On  copies  of  works  specified  in  §5,  paragraphs 
(f)  to  (k)  inclusive,  of  the  Copyright  Act,  the  notice 
may  consist  of  the  letter  C  enclosed  within  a  circle, 
thus:  @  accompanied  by  the  initials,  monogram, 
mark  or  symbol  of  the  copyright  proprietor.  If  this 
last  form  of  notice  is  used,  the  name  of  the  copy- 
right proprietor  must  appear  on  some  accessible 
portion  of  such  copies. 

This  notice  in  the  case  of  books  or  other  printed 
publications  shall  be  placed  on  the  title  page  or  the 
page  immediately  following;  or  if  a  periodical,  either 
upon  the  title  page  or  upon  the  first  page  of  the  text 
of  each  separate  number,  or  under  the  title  heading. 
One  notice  of  copyright  in  each  yoliune  or  in  each 
number  of  a  newspaper  or  periodical  is  sufficient. 

The  omission  by  accident  or  mistake  of  the  re- 
quired copyright  notice  from  a  particular  copy  or 
copies  does  not  invalidate  the  copyright. 

No  copyright  notice  is  required  in  the  case  of 
books  in  which  ad  interim  protection  is  desired. 

Too  much  stress  cannot  be  laid  upon  the  require- 
ment of  the  present  law  that  to  obtain  copyright  pro- 
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tection,  the  work  must  be  first  published  with  the 
proper  copyright  notice.®  It  is  only  after  publica- 
tion that  the  copyright  can  be  validly  completed  by 
obtaining  a  certificate  of  registratiqn.  It  is  true 
there  is  a  penalty  fixed  for  the  insertion  of  the  copy- 
right notice  upon  any  uncopyrighted  article  with 
fraudulent  intent.  It  is  quite  clear,  however,  that 
the  insertion  of  the  notice  on  a  work  which  it  timis 
out  is  not  subject  to  copyright  would  not  be  a  mis- 
demeanor; that  to  constitute  the  offense,  proof  of 
fraudulent  intent  in  the  insertion  of  the  notice  must 
be  shown.^" 

"When  an  assignment  of  copyright  has  been  re- 
corded, the  assignee  may  substitute  his  name  for 
that  of  the  assignor  in  the  notice  of  copyright  pre- 
scribed by  the  act. 

15.  Duration  of  copyright — ^Renewal. — The  term 
of  copyright  is  twenty-eight  years  from  the  date  of 
first  publication.  The  author  or  proprietor  of  a  com- 
posite work  is  entitled  to  renewal  of  the  copyright 
for  an  additional  term  of  twenty-eight  years  if  the 
application  is  made  within  one  year  of  the  expira- 
tion of  the  original  term.  An  assignee  or  licensee 
is,  however,  not  permitted  to  renew  the  copyright. 
The  author,  if  still  living,  or  the  widow,  widower,  or 
children  of  the  author,  if  the  author  be  not  living,  or 
if  the  author,  widow,  widower  or  children  be  not  liv- 
ing, then  the  author's  executors,  or  in  the  absence 
of  a  will,  the  next  of  kin,  may  secure  the  renewal 
for  the  term  of  twenty-eight  years  in  the  case  of 

sBowker  on  Copyright,  p.  133. 
10  Sec.  29,  Act  of  March  4,  1909. 
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any  other  copyrighted  work  if  the  application  is 
made  within  one  year  of  the  expiration  of  the  orig- 
inal term  of  twenty-eight  years. 

The  copyright  which  existed  in  any  work  when 
the  Copyright  Act  went  into  effect  may  be  renewed 
and  extended  at  the  expiration  of  the  term  for  which 
the  copyright  was  granted,  which  under  the  former 
law  was  twenty-eight  years  with  a  renewal  period 
of  fourteen  years,  under  certain  conditions,  for  a 
period  equal  to  the  entire  term  allowed  under  the 
present  act.  This  application  must  also  be  made 
within  one  year  prior  to  the  expiration  of  the  exist- 
ing term. 

16.  Copyright  fees. — ^The  fee  for  the  registration 
of  any  work  subject  to  copyright  is  one  dollar,  pay- 
able to  the  Register  of  Copyrights.  This  amount 
includes  the  certification  of  registration  furnished 
by  the  Copyright  Office  under  seal.  An  exception  is 
made  in  the  case  of  photographs,  for  the  registration 
of  which  the  fee  is  fifty  cents  when  a  certificate  is 
not  demanded.  For  recording  the  extension  or  re- 
newal of  copyright,  the  fee  is  fifty  cents;  for  record- 
ing an  assignment  if  not  over  three  hundred  words 
in  length,  one  dollar;  if  more  than  three  hundred 
and  less  than  one  thousand,  two  doUars;  if  more 
than  one  thousand,  one  dollar  additional  for  each 
one  thousand  words,  or  fraction  thereof  over  three 
hundred  words.  But  one  registration  fee  is  required 
for  several  volumes  of  the  same  book  deposited  at 
the  same  time. 

17.  Assignments. — Copyright  secured  under  the 
provisions  of  the  Copyright  Act  may  be  assigned 
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by  an  iiistrumeiit  in  writing  signed  by  tlie  proprietor 
of  the  copyrigM.  An  assignment  executed  in  a  for- 
eign country  must  be  acknowledged  by  the  assignor 
before  a  consular  officer  or  secretary  of  legation  of 
the  United  States  authorized  by  law  to  administer 
oaths.  If  an  assignment  of  copyright  is  not  recorded 
in  the  Copyright  Office  within  three  months  after  its 
execution  in  the  United  States  or  within  six  calendar 
months  after  its  execution  without  the  liinits  of  the 
United  States,  it  shall  be  void  as  against  any  subse- 
quent purchaser  for  a  valuable  consideration,  with- 
out notice,  whose  assignment  has  been  duly  and 
properly  recorded. 

The  Register  of  Copyrights  upon  receipt  of  an  as- 
signment shall  record  it  and  return  it  to  the  sender 
with  a  certificate  of  record  attached  under  seal  of 
the  Copyright  Office. 

18,  Infringement  of  a  copyright.— Infringement 
of  a  copyright  is  any  unauthorized  use  of  a  copyright 
work  which  results  in  injury  to  the  copyright  pro- 
prietor. Direct  proof  of  injury  is  not  necessary.  If 
facts  are  shown  from  which  injury  may  reasonably 
be  inferred,  that  will  be  held  sufficient.  No  rule  can 
be  laid  down  which  will  cover  every  case.  It  is  not 
necessary  that  the  identical  words  of  a  literary  work 
be  used  to  constitute  infringement;  a  colorable  varia- 
tion is  an  infringement. 

It  is  imusual  for  an  infringer  to  copy  all  of  a  work; 
parts  only  are  taken.  If  these  are  substantial  and 
important,  the  right  of  the  copyright  proprietor  has 
been  invaded. 

For  one  to  write  on  the  same  subject  as  another, 
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and  to  state  the  same  facts  in  his  own  language  does 
not  constitute  infringement  if  his  statements  are 
made  from  independent  investigation.  There  can  be 
no  monopoly  in  the  right  to  treat  a  certain  subject. 
Mr.  Bowker  in  his  excellent  work  on  this  subject 
gives  as  an  instance  of  non-iiifriage;ment,  two  maps 
made  by  independent  workers,  although  the  maps 
may  be  almost  identical." 

19.  Courts  having  jurisdictfon  of  copyright  mat- 
ters.— ^All  matters  arising  under  the  copyright  law 
are  made  by  that  law  cognizable  by  the  Circuit 
Courts  of  the  United  States.  Original  jurisdiction  in 
such  cases  has  since!  the  passage  of  that  law  been 
vested  in  the  District  Courts  of  the  United  States. 
Suits  may  be  begun  in  the  district  of  which  the  de- 
fendant or  his  agent  is  an  inhabitant  or  in  which  he 
may  be  fotmd. 

20.  How  infringement  is  prevented. — ^Any  person 
infringing  a  copyrignt  protected  under  the  copyright 
laws  shall  be  liable  to  an  injunction  restraining  such 
infringement,  and  to  pay  to  the  copyright  proprietor 
such  damages  as  he  may  have  suffered  due  to  the 
infringement  as  weU  as  the  profits  which  the  in- 
fringer shall  have  made  from  such  an  infrihgement. 
Damages  shaU  not  exceed  $5,000  or  be  less  than  $250 
except  in  certain  specified  cases  in  which  the  amount 
of  damages  is  fixed  by  the  statute. 

The  infringer  is  required  to  deliver  up  on  oath  all 
articles  alleged  to  infringe  the  copyright  upon  such 
terms  as  the  court  may  prescribe,  and  if  infringe- 
ment is  found  t6  exist,  to  deliver  up  for  destruction 

11  Bawker  on  Copyright,  p.  255. 
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all  infrmgmg  copies  or  devices  to  be  destroyed.  Ex- 
cept in  some  few  instances,  infringement  may  be 
punished  as  a  misdemeanor  by  a  fine  not  to  exceed 
$1,000  nor  less  than  $100,  or  by  imprisonment  for 
not  exceeding  one  year,  or  by  both,  in  the  discretion 
of  the  court. 

The  performance  of  religious  or  secular  works, 
such  as  oratorios  or  cantatas,  by  public  schools, 
church  choirs,  or  vocal  societies,  if  not  given  for 
profit,  is  not  prohibited  as  an  infringement  of  a 
copyright.  It  was  apparently  the  intent  of  Congress 
to  encourage  such  performances. 

21.  Copyright  of  prints  and  labels.— In  accord- 
ance with  a  decision  of  the  Attorney  General  of  the 
United  States,  rendered  in  1909,  the  copyright  of 
prints  and  labels  designed  to  be  used  for  an  article 
of  manufacture  is  obtained  by  publication  and  the 
subsequent  deposit  of  copies  with  the  proper  form 
of  application  for  registration  with  the  Oommis- 
sioner  of  Patents.  Labels  and  prints  to  be  regis- 
trable in  the  Patent  Ofiice  must  be  artistic  creations, 
and  not  such  works  only  as  are  within  the  scope  of 
the  ordinary  skiU  of  the  typesetter;  they  must  be 
descriptive  of  the  goods  which  they  are  used  to 
advertise,  if  prints,  or  descriptive  of  the  goods  upon 
which  they  are  placed,  if  labels. 

A  form  of  making  application  is  prescribed  by  the 
rules  of  the  Patent  Office,  a  copy  of  which  wiU  be. 
sent  by  that  office  on  application. 

The  fee  for  registration  of  a  print  or  label  in  that 
office  is  $6,  which  will  be  returned  if  a  copyright 
certificate  is  refused.    The  copyright  of  a  print  or 
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label  for  an  article  of  manufacture  must  be  made  in 
the  Patent  Office;  if  a  certificate  for  such  work  is 
inadvertently  issued  by  the  Copyright  Office,  it  will 
probably  be  held  invalid." 

22.  International  copjrright. — ^Under  the  provi- 
sions of  the  articles  of  convention  adopted  by  the 
International  Union  for  the  Protection  of  Literary 
and  Artistic  Works,  which  held  its  last  meeting  in 
Berlin  in  1908,  the  countries  that  have  adhered  to 
that  Union — some  seventeen  in  1911 — secure  inter- 
national copyright  for  the  citizens  of  all  members 
of  the  Union.  This  Union  has  grown  out  of  the  rec- 
ognized duty  of  all  countries  to  protect  the  property 
of  the  citizens  of  every  other  country.  It  maintains 
a  bureau  at  Berne,  Switzerland,  which  collects  in- 
formation of  value  to  authors,  and  edits  a  periodical 
in  which  questions  of  interest  to  the  Union  are  con- 
sidered. Aiithors  within  the  jurisdiction  of  one  of 
the  countries  of  the  Union  enjoy  for  their  works 
published  for  the  first  time  in  that  country  such 
rights  as  the  laws  of  the  country  accord  to  natives 
of  any  of  the  unionist  countries.  United  States 
authors  may  obtain  full  protection  in  all  unionist 
coimtries  by  first  or  simultaneous  publication  in  one 
of  them. 

The  United  States  is  not  a  party  to  this  Interna- 
tional Union.  Advantages  of  a  character  somewhat 
similar  to  those  afforded  by  membership  in  the 
Union  are  obtained  under  our  laws,  as  explained  in 
§§  8  and  10. 

i-  Schumacher  et  al.  v.  Wogram  et  al.,  35  Fed.  210. 
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BT 

WILLIAM  L.  SYMONS,  LL.M.,  M.P.L.* 

CHAPTER  I. 
ORIGIN  AND  DEVELOPMENT  OF  TRADEMARK  LAW. 

1.  Definition  of  a  trademark. — ^A  trademark  has 
been  defined  as  one's  commercial  signature  for  his 
goods.^  The  Supreme  Court  of  the  United  States 
defined  this  class  of  property  as:  "A  distinctive 
mark  of  authenticity  through  which  the  products  of 
particular  manufactures  or  the  vendible  commodities 
of  particular  merchants  may  be  distinguished  from 
those  of  others.  It  may  consist  in  any  symbol  or  in 
any  form  of  words,  but  as  its  office  is  to  point  out  dis- 
tinctively the  origin  or  ownership  of  the  article  to 
which  it  is  affixed,  it  follows  that  no  sign  or  form  of 
words  can  be  appropriated  as  a  valid  trademark, 
which,  from  the  nature  of  the  fact  conveyed  by  its 
primary  meaning,  others  may  employ  with  equal 
truth,  and  with  equal  right  for  the  same  purpose."* 

Examples  of  weU-known  trademarks  are  "Ivory" 
as  appKed  to  soap;  "Kodak"  for  cameras;  the  piq- 

*  Lecturer  on  Trademark  Law,  Washington  College  of  Law.  Examiner 
in  the  United  States  Patent  Office ;  former  member  of  the  Board  of  Pension 
Appeals.    Author  of  various  articles  on  patents  and  copyrights. 

iLeidersdorf  v.  Flint,  8  Biss.  327  (U.  S.  C.  C). 

2  Elgin  National  Watch  Co.  v.  Illinois  Watch  Case  Co.,  179  U.  S.  665. 
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ture  of  a  Viennese  waitress  for  cocoa ;  the  represen- 
tation of  an  arrow  or  the  word  "Arrow"  as  applied 
to  collars ;  the  picture  of  a  Quaker  for  cereal  foods, 
and  the  picture  of  a  bull  for  tobacco.  In  some  in- 
stances the  owners  of  celebrated  trademarks  do  not 
place  their  own  names  on  their  goods,  but  only  their 
marks;  the  pubKc  identifies  the  goods  desired  by 
the  marks,  and  not  by  the  producers'  names. 

It  is  to  be  noted  that  a  label  is  not  a  trademark; 
nor  is  a  peculiar  form  of  package.  A  bottle,  for 
instance,  of  distinctive  shape  and  appearance,  has 
been  held  not  a  registrable  trademark,' 

The  word  "trademark"  is  commonly  used  in  con- 
nection with  the  mark  as  a  notice  to  the  public,  but 
this  is  not  necessary  to  the  validity  of  the  mark. 

2.  Trademark,  patent  and  copyright  distin- 
guished.— ^Exclusive  right  to  an  invention  which  has 
been  disclosed  to  the  public  is  created  by  federal 
statutes  through  the  grant  of  a  patent.  Without  the 
protection  afforded  by  the  patent  laws,  the  right  to 
make  a  new  structure,  or  to  practice  a  new  art,  would 
be  open  to  aU  who  fairly  obtained  knowledge  of  it. 
The  right  of  a  patentee  to  prevent  anyone  from 
making,  using,  or  selling  the  thing  claimed  in  a 
patent  is  limited  to  seventeen  years. 

The  right  to  a  trademark  is  not  created  by  any 
statute;  it  is  a  common  law  right  and  depends  upon 
use.  A  trademark  is  usually  not  a  new  word  or  sym- 
bol, but  is  an  ordinary  existing  word  or  device.  Some 
trademarks  are  coined  or  "invented"  words,  but  they 
are  not  protected  because  of  the  ingenuity  displayed 

s  Dunklej  Celery  and  Preserving  Co.,  84  Official  Gazette,  Patent  Office,  p.  310. 
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in  creating  them,  but  because  of  their  adoption  and 
use  in  trade.  The  right  to  a  trademark  is  not  limited 
in  time,  but  lasts  as  long  as  the  mark  is  used. 

The  right  of  property  known  as  a  copyright,  which 
is  created  by  statute,  is  also  clearly  distinguishable 
from  a  trademark.  A  published  intellectual  work, 
if  not  copyrighted,  is  open  to  the  world.  By  comply- 
ing with  the  provisions  of  the  copyright  law,  protec- 
tion is  secured  for  twenty-eight  years,  with  the  right 
of  renewal  for  the  same  period  under  certain  circum- 
stances. The  right  to  a  trademark  is  not  created  by 
nor  does  its  existence  depend  upon  any  statute. 

3.  Attributive  and  declaratory  laws. — The  text 
books  and  the  decisions  on  the  subject  of  trademarks 
often  refer  to  "attributive"  and  to  "declaratory" 
trademark  laws.*  Under  an  attributive  law,  which 
is  the  character  of  law  in  force  in  Germany  and 
Great  Britain,  a  property  right  in  a  piark  is  secured 
by  registration  an^  continues  while  the  registration 
is  in  force.  Eight  to  a  mark  under  this  form  of  law 
depends  upon  priority  of  application  for  registra- 
tion. A  merchant  who  desires  to  adopt  a  mark  has 
a  search  made  of  the  register  of  marks  kept  in  the 
proper  government  office  to  see  if  it  is  registered. 
If  not,  he  feels  he  may  adopt  it  without  fear  that 
someone  else  has  a  right  to  it.  After  his  mark  has 
been  upon  the  government  register  for  a  specified 
number  of  years,  his  right  to  it  is  absolute  in  the 
absence  of  fraud- in  obtaining  registration. 

A  declaratory  law  enables  owners  to  register  or 
declare  their  claim  of  right  to  their  marks  in  some 

*  Greeley,  Foreign  Patent  and  Trademark  Laws,  §  143  and  following. 
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government  office.  This  registration  does  not  secure 
to  the  registrant  an  absolute,  exclusive  right  to  his 
mark ;  it  gives  him  a  prima  facie  right,  but  this  may 
be  overcome  by  someone  else  showing  an  earlier  date 
of  adoption  and  continuous  use.  Declaratory  laws  usu- 
ally confer  some  advantages  such  as  triple  damages, 
and  registration  serves  as  a  public  notice  of  a  claim 
to  the  mark.  Under  this  form  of  law  priority  of 
adoption  and  use  determines  the  right  to  the  mark. 
The  federal  and  almost  all  state  trademark  laws 
in  this  coimtry  are  declaratory  laws.  The  right  to  a 
trademark  is  not  created  by  registration  imder  any 
statute,  but  results  from  use  in  connection  with  some 
article  of  commerce. 

4.  Is  a  trademark  a  monopoly? — ^A  trademark 
is  not  a  monopoly  in  the  sense  in  which  this  term  is 
properly  used.  It  does  not  prevent  anyone  from 
making  and  selling  the  same  kind  of  goods  as  those 
on  which  a  certain  mark  is  used.  It  merely  prevents 
anyone  else  from  using  a  particular  identifying 
mark.  Anybody  can  make  soda  crackers  just  like 
those  on  which  a  well-known  mark  is  used,  but  the 
well-known  mark  may  not  be  placed  on  those  crack- 
ers. Instead,  therefore,  of  being  a  means  of  working 
harm  and  an  instrument  of  extortion,  a  trademark 
enables  purchasers,  if  the  mark  is  not  copied  by  those 
who  put  up  inferior  or  different  goods,  to  be  sure  that 
they  are  obtaining  just  the  goods  desired. 

5.  Early  use  of  trademarks. — The  use  of  trade- 
marks is  not  a  modem  innovation ;  it  is  probably  as 
old  as  commerce.  Historians  agree  that  references 
to  the  use  of  trademarks  are  often  found  in  the  doc- 
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lunents  pertaining  to  the  history  of  the  early  com- 
mercial nations,  and  the  excavations  carried  on  in 
Rome,  Greece,  and  Egypt  disclose  idjCntifying  marks 
on  many  articles  of  merchandise. 

The  necessity  for  the  use  of  a  distinctive  mark  of 
origin  or  ownership  in  early  days  was  even  greater 
than  today.  IsTow  most  purchasers  of  goods  can  read ; 
two  thousand  years  ago  very  few  possessed  this  ac- 
complishment. A  guaranty  printed  on  the  package 
or  goods  and  signed  by  the  producer  will  now  be 
generally  understood.  In  the  dark  ages  very  few 
would  have  understood  such  a  writing.  The  picture 
of  a  bird,  a  star,  or  a  flower  was,  however,  easily  rec- 
ognized. A  crude  picture  which  a,  certain  manufac- 
turer put  on  his  goods  soon  became  well  known 
and  enabled  all  who  desired  those  goods  a  sec- 
ond time  to  identify  them  by  the  picture.  The 
trademark,  therefore,  played  an  important  part  in 
early  commercial  life.  It  enabled  the  producer  to 
keep  what  reputation  he  gained  for  his  goods  and 
prevented  the  purchaser  from  being  deceived. 

6.  Instances  of .  early  use. — ^Long  before  the 
Christian  Bra  the  Chinese  used  marks  on  their  pot- 
tery to  indicate  the  manufacturer  and  the  reign  under 
which  it  was  made.^  The  early  celebrated  manufac- 
turers of  books  all  adopted  trademarks.  Their  books 
contain  warnings  to  infringers  and  cautions  to  the 
public.  The  so-called  ''water  marks"  on  paper  are 
of  early  origin.  It  is  common  to  find  bricks  obtained 
from  excavations  in  Egypt  and  Asia  Minor  bear- 
ing marks  which  were  in  all  probability  identifying 

5  Brown,  Trademarks  (2d  ed.),  §  13. 
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marks.  Lamps,  pottery,  cutlery,  and  similar  articles 
used  in  ancient  Rome  bore  trademarks.  There  is  con- 
siderable evidence  that  trademarks  were  used  by  the 
ancient  commercial  nations  to  as  great  an  extent  as 
they  are  used  today. 

7.  First  English  trademark  cases. — The  first 
English  trademark  case  of  which  there  is  any  ac- 
count is  the  case  of  Southern  v.  How,  which  was 
tried  in  1590.  There  are  different  accounts  of  that 
case,  but  they  are  substantially  to  this  effect.  A 
clothier  had  gained  great  reputation  for  his  cloth, 
which  he  was  accustomed  to  mark  with  a  certain 
mark-  Another  clothier  placed  the  same  mark  upon 
his  inferior  cloth  and  sold  it  as  the  cloth  of  the  orig- 
inal user  of  the  mark.  It  was  held  that  damages 
could  be  recovered  for  the  deception  which  had  been 
practiced- 

The  law  of  trademarks,  however,  grew  slowly,  and 
in  1742  we, find  an  English  judge  refusing  to  grant 
an  injunction  to  prevent"  one  trader  from  selling  his 
trademarked  goods  as  the  goods  of  another  on  the 
ground  that  this  would  lead  to.  mischievous  conse- 
quences. But  Lord  Mansfield,  in  the  year  1783,^  laid 
down  the  doctrine  in  unfair  competition  and  trade- 
mark cases  that  now  prevails ;  that  is,  that  for  one 
trader  to  pass  off  his  goods  as  the  goods  of  another 
is  a  fraud  which  will  be  prevented.  In  1838^  it  was 
held  by  an  English  court  that  relief  against  the 
wrongful  use  of  a  fanciful  mark  would  be  given 
even  if  fraud  was  not  shown  to  exist.    A  trader  is 

« Singleton  v.  fiolton,  3  Doug.  293  (Eng.). 
TMillington  v.  Fox,  3  Myl.  &  Or.  338  (Eng.). 
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entitled  to  protection  against  the  use  of  his  mark, 
if  it  is  an  arbitrary  mark,  even  if  it  is  used  without 
any  knowledge  of  its  former  use. 

8.  Eeport  of  Thomas  Jefferson. — ^None  of  the 
thirtfeen  original  colonies  appears  to  have  passed  an>- 
trademark  laws.  It  is  true  that  the  local  statutes 
did  require  the  marking  of  such  goods  as  tobacco, 
flour,  pork,  etc.,  but  these  markings  were  made  for 
the  purpose  of  identification  before  the  goods  were 
sold  or  shipped. 

That  there  was  no  attention  given  to  the  subject  of 
trademarks  does  not  seem  peculiar  when  the  fact 
is  taken  into  consideration  that  the  mother  country 
prohibited,  in  every  way  possible,  any  manufactur- 
ing in  the  Colonies,  The  settled  policy  of  Great 
Britain  was  to  discourage  the  production  of  manu- 
factured articles  in  any  of  the  Colonies. 

No  reference  is  found  in  the  Constitution  to  the 
subject  of  trademarks.  While  Thomas  Jefferson, 
however,  was  Secretary  oi  State,  he  made  a  report 
to  the  House  of  Representatives  on  the  petition  of 
Samuel  Breck  praying  that  the  right  to  the  exclusive 
use  of  particular  marks  for  his  goods  be  given  by  a 
statute  of  the  United  States.  This  report  is  dated 
December  9,  1791,  and  because  of  the  clearness  and 
lucidity  with  which  the  fundamental  principles  of 
trademark  law  are  set  forth,  it  merits  careful  con- 
sideration.   The  report  is  as  follows : 

"The  Secretary  of  State,  to  whom  was  referred  by 
the  House  of  Representatives  the  petition  of  Samuel 
Breck  and  others,  proprietors  of  a  sailcloth  manu- 
factory in  Boston,  praying  that  they  may  have  the 
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exclusive  privilege  of  using  particular  marks  for 
designating  the  sailcloth  of  their  manufactory,  has 
had  the  same  under  consideration,  and  thereupon 

Reports,  That  it  would,  in  Ms  opinion,  contribute 
to  fidelity  in  the  execution  of  manufactures  to  secure 
to  every  manufactory,  an  exclusive  right  to  some 
mark  on  its  wares  proper  to  itself. 

That  this  should  be  done  by  general  laws,  extend- 
ing equal  right  to  every  case  to  which  the  authority 
of  the  Legislature  should  be  competent. 

That  these  cases  are  of  divided  jurisdiction:  Manu- 
factures made  and  consumed  within  a  State  being 
subject  to  State  legislation,  wMle  those  which  are 
exported  to  foreign  nations,  or  to  another  state,  or 
into  the  Indian  Territory,  are  alone  within  the  legis- 
lation of  the  General  Government. 

That  it  will,  therefore,  be  reasonable  for  the  Gen- 
eral Government  to  provide  in  this  behalf  by  law  for 
those  cases  of  manufacture  generally,  and  those  only 
which  relate  to  commerce  with  foreign  nations,  and 
among  the  several  States,  and  within  the  Indian 
tribes. 

And  that  this  may  be  done  by  permitting  the 
owner  of  every  manufactory  to  enter  in  the  records 
of  the  court  of  the  district  wherein  his  manufactory 
is,  the  name  with  which  he  chooses  to  mark  or  desig- 
nate his  wares,  and  rendering  it  penal  in  others  to 
put  the  same  mark  to  any  other  wares."  (Jefferson's 
Complete  Works,  Washington,  1854,  vol.  7,  563;  Am. 
State  Papers,  vol.  14,  p.  48.) 

9.  Trademark  law  and  cases  in  the  United  States 
prior  to  1870. — ^No  law  was  passed  by  any  of  the 
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states  of  the  Union  for  the  protection  of  trademarks 
iintil  1845,  when  the  state  of  New  York  enacted  a 
law  to  prevent  the  u§e  of  false  stamps  and  labels. 

What  is  referred  to  as  the  first  trademark  case 
is  the  case  of  Snowden  v.  Noah.*  This  case  was  de- 
cided in  1825  and  involved  the  right  to  the  exclusive 
use  of  the  words  "The  National  Advocate,"  as  ap- 
plied to  a  newspaper.  In  this  decision  it  is  pointed 
out  that  no  one  has  a  right  to  use  a  mark  which  would^ 
enable  his  goods  to  be  passed  off  as  the  goods  of  an- 
other. The  court,  however,  said  that  the  mark  "The 
New  York  National  Advocate"  was  not  an  infringe- 
ment of  the  mark  "The  National  Advocate." 

The  next  reported  case  on  the  subject  of  trade- 
marks is  the  case  of  Thomson  v.  Winchester.®  This 
is  a  Massachusetts  case  and  in  it  the  court  decided 
that  for  one  dealer  to  sell  his  medicine  as  and  for 
the  goods  of  another  was  a  fraud  for  which  the  law 
would  allow  some  damage. 

The  first  trademark  case  in  a  federal  coxirt  was 
tried  in  1844,  and  between  the  date  of  the  first  trade- 
mark case  and  1870  but  sixty»two  cases  involving  this 
subject  were  tried  in  the  United  States,  and  only  six 
of  these  were  brought  in  the  federal  courts. 

The  first  bill  in  Congress  on  the  subject  of  trade- 
marks was  introduced  in  March,  1860,  but  no  action 
was  taken  at  that  time. 

10.  Federal  trademark  laws  of  1870-1881.— The 
first  trademark  law  passed  by  the  Congress  of 
the  United  States  was  approved  July  8,  1870.    This 

8  Hopkins'  Chancery  Rep.  347;  Cox,  p.  1. 
9 19  Pick.  214  (Mass.) ;  Cox,  p.  7. 
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act  provided  for  the  registration  of  trademarks  with- 
out respect  to  the  character  of  their  use ;  it  also  pro- 
vided for  the  registration  of  a  mark  which  the  ap- 
plicant intended  to  adopt  and  use.  Certificates  were 
granted  for  the  term  of  thirty  years. 

This  act  was  declared  invalid  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  United 
States  v.  Steffens.^"  The  court  found  that  it  was  an 
attempt  to  regulate  commerce  within  a  state  and  that 
it  was,  therefore,  void  for  want  of  constitutional  au- 
thority. It  was  further  pointed  out  that  sufficient 
warrant  for  the  act  was  not  found  in  the  clause  of 
the  Constitution  giving  Congress  the  authority  to 
promote  the  progress  of  science  and  the  useful  arts ; 
that  as  a  trademark  did  not  partake  of  the  nature  of 
a  copyright  or  of  an  invention  it  could  not  be  sus- 
tained imder  this  provision  of  the  Constitution. 

On  the  3rd  day  of  March,  1881,  soon  after  this  deci- 
sion was  rendered,  another  trademark  registration 
act  was  passed  which  provided  only  for  the  registra- 
tion of  marks  used  in  foreign  commerce  or  commerce 
with  the  Indian  tribes.  The  constitutionality  of  this 
act  was  never  passed  upon, 

11.  Law  of  1905. — The  present  trademark  law 
which  superseded  the  Act  of  1881  was  passed  Feb- 
ruary 20, 1905,  and  went  into  effect  April  1st  of  that 
year.  It  differs  materially  from  the  two  preceding 
laws.  Registration  may  be  based  upon  interstate 
commerce,  coinmerce  with  the  Indian  tribes,  or  with 
foreign  nations.  During  the  first  seven  years  of  the 
law's  existence  more  certificates  of  registration  were 

10  100  U.  8.  82. 
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granted  than  in  the  twenty-five  years  between  1870 
and  1905. 

12.  A  trade  name. — ^Although  the  distinction  be- 
tween a  trade  name  and  "a  trademark  is  not  clearly 
recognized  in  some  statutes  ^nd  decisions  of  the 
courts,  the  difference  between  them  is  very  clear, 
and  should  be  kept  in  mind.  A  trade  name  is  a  name 
by  which  a  business  is  known,  or  the  name  of  the 
place  where  a  business  is  carried  on.  It  differs  from 
a  trademark  in  many  respects.  One  of  these  dif- 
ferences is  that  a  trade  name  is  not  applied  to 
goods;  it  is  merely  the  designation  of  a  business  or 
a  location.  It  is  true  that  some  trade  names  if  affixed 
or  attached  to  goods  and  used  as  trademarks  may  be- 
come trademarks.  The  name  of  an  orchestra,  for 
instance,  is  a  trade  name;  it  is  not  a  trademark. 

The  term  "trademark,"  as  hereafter  used  in  this 
article  when  not  otherwise  specified,  refers  to  a  tech- 
nical trademark;  that  is,  to  a  mark  of  distinctive 
origin  and  ownership  in  which  an  exclusive  right 
may  be  maintained,  and  not  to  a  trade  name,  nor  to  a 
trademark  which  is  protected  by  courts  of  eqiiity  on 
the  ground  of  unfair  competition. 

13.  Unfair  trade  distinguished.— Trademark  law 
is  only  a  particular  phase  of  unfair  trade  law.  Un- 
fair trade  law  relates  to  all  matters  by  which  the 
trade  of  one  person  is  unfairly  obtained  by  another. 
Trademark  law  pertains  to  a  special  agency  used  in 
trade  in  relation  to  which  certain  rules  of  law  have 
been  established. 

It  is  unfair  trade  for  one  dealer  under  certain  cir- 
cumstances to  use  the  particular  shape  of  bottle  or 
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other  container  or  the  same  design  of  label  which  is 
owned  and  used  by  another,  although  there  may  be 
no  technical  trademark  right  in  any  of  these.  Un- 
fair trade  may  exist  in  the  business  of  running  a 
hotel  or  in  dealing  in'  real  estate,  where  no  question 
of  the  right  to  a  trademark  is  involved.  The  question 
of  unfair  trade  is  often  raised  in  those  cases  in  which 
one  trader  in  his  business  uses  colors,  designs,  or 
shapes  similar  to  those  used  by  his  neighbor.  No 
question  of  trademark  infringement  is  involved  in 
such  Cases. 
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CHAPTEE  II. 

WHAT  CONSTITUTES  A  TRADEMARK  AND  HOW 
IT  IS  ACQUIRED. 

14,  General  rule. — ^A  word  descriptive  of  the 
goods  upon  which  it  is  used  is  not  a  valid  mark." 
Even  if  the  word  is  not  directly  descriptive,  if  it  may 
be  fairly  used  to  point  out  a  characteristic  or  quality 
of  the  goods,  it  is  not  a  good  mark.  A  misspelled  de- 
scriptive word  is  not  a  valid  mark.  The  Supreme 
Court  of  the  United  States  recently  held  that  the 
word  "Ruberoid"  is  not  a  valid  mark  because  merely 
a  misspelled  form  of  the  ordinary  descriptive  word 
"Rubberoid.""  Rubberoid,  the  court  said,  as  ap- 
plied to  a  roofing  material  which  is  not  rubber  but 
of  the  nature  of  soft,  flexible  rubber,  was  a  word 
which  anyone  had  a  right  to  use  to  describe  that 
character  of  roofing.  It  was  a  word  found  in  the 
dictionary.  Bad  spelling,  the  court  thought,  was  not 
■  rare  nor  in  some  cases  easily  detected.  A  descriptive 
word  cannot,  therefore,  be  made  a  valid  mark  by  be- 
ing modified  by  the  omission  of  some  letters  or  by 
changing  others.  If  the  change  is  enough  to  destroy 
the  idisntity  of  the  word  so  that  its  use  will  not  inter- 
fere with  the  right  of  another  to  use  the  descriptive 
word,  the  exclusive  right  to  it  may  usually  be  main- 

n  Canal  Co.  v.  Clark,  80  TJ.  S.  311 ;  Brown  Chemical  Co.  v.  Meyer,  139 
TJ.  S.  540;  and  Columbia  Mill  Co.  v.  Alcorn,  150  TJ.  S.  460. 

12  Standard  Paint  Co.  v.  Trinidad  Asphalt  Mfg.  Co.,  220  XI.  S.  446. 
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tained.  "Momaja,"  which  is  ''coined"  from  the 
words  Mocha,  Maracaibo,  and  Java  is  a  good  mark 
for  coffee.  "Holeproof"  as  applied  to  stockings  has 
been  held  to  be  a  fanciful  mark. 

15.  Some  examples  of  well-known  trademarks. — 
' '  Sliced  Animals ' '  for  a  game ; ' '  Anti-washboard ' '  for 
soap;  "Ideal"  for  a  fountain  pen;  "Royal"  for  bak- 
ing powder;  "Queen"  for  shoes;  "Comfort"  for  a 
publication;  "Cottolene"  for  a  substitute  for  lard; 
"La  Favorita"  for  flour;  "Cream"  for  roUed  oats, 
haveaU  been  held  to  be  valid  trademarks. 

Instances  of  invalid  marks  and  the  goods  on  which 
they  are  used  are :  ' '  Snowflake ' '  for  biscuits ;  ' '  Iron 
Bitters"  for  a  medicine;  "Black  Package"  for  tea; 
"Standard"  for  scales;  "Sterling"  for  ale;  "Keep- 
clean"  for  tooth  brushes;  "Lackawanna"  for  coal, 
and  "Columbia"  for  flour. 

16.  Generic  terms. — A  "generic"  term,  that  is,  a 
word  which  is  general  or  comprehensive  in  its  mean- 
ing, is  not  a  valid  mark.  This  is  true  for  the  reason 
that  everyone  has  the  right  to  the  use  of  such  terms. 
Descriptive  words,  geographical  terms,  and  also  sur- 
names are  all  generic  and  not  subject  to  appropria- 
tion as  trademarks.  The  word  "Worcestershire,"^^ 
for  instance,  as  applied  to  a  sauce  does  not  now  in- 
dicate a  sauce  manufactured  by  some  particular  pro- 
ducer, nor  that  it  is  manufactured  in  a  town  of  that 
name  in  England.  It  merely  indicates  a  relish  made 
according  to  a  recognized  formula.  It  is  a  word 
which  everyone  has  the  right  to  use  who  makes  an 
article  now  designated  by  that  name.    The  same  may 

13  Lea  V.  Deakin,  Fed.  Gas.  No.  8154. 

484 


WHAT  CONSTITUTES  A  TRADEMARK  15 

be  said  of  the  word  ''Tycoon"  as  applied  to  tea.^* 
This  word,  although  registered  as  a  trademark  in 
the  -United  States  Patent  Office,  was  found  to  be  in 
general  and  common  use  as  a  designation  of  a  par- 
ticular kind  of  tea  long  before  use  was  begun  by  the 
alleged  owner  of  it.  "English"  as  applied  to  muf- 
fins, and  "German"  as  applied  to  fried  potatoes,  are 
likewise  generic  terms,  the  right  to  the  fair  use  of 
which  is  open  to  everyone. 

17.  Descriptive  words. — Anyone  has  a  right  to 
the  ordinary  descriptive  words  of  the  language  and 
they  are,  therefore,  uniformly  held  not  valid  as  trade- 
marks. The  term  "trademark"  carries  with  it  the 
idea  of  exclusiveness,  and  there  can  be  no  such  right 
to  a  word  which  is  open  to  all  to  point  out  the  ordi- 
nary attributes  of  an  article.  This  has  been  the  uni- 
form decision  of  all  courts.  The  Supreme  Court  of 
the  United  States  said  that  the  words  "Iron  Bitters" 
were  indicative  of  the  ingredients  of  the  medicine 
on  which  they  were  used,  and  could  not  be  a  valid 
mark.  The  fact  that  the  word  "Iron"  was  the  name 
of  only  one  of  the  ingredients  did  not  render  the  word 
less  objectionable  as  a  descriptive  mark.  It  was  a 
word  which  anyone  had  the  right  to  use  and  might 
desire  to  use.  -Exclusiveness  of  right  was,  therefore, 
lacking. 

A  word  need  not  be  directly  descriptive  in  order 
to  be  open  to  objection  as  a  technical  trademark. 
"Self-loading"  as  applied  to  cartridges  has  been  held 
not  registrable  as  a  trademark  under  the  federal  reg- 
istration act,  although  it  cannot  be  said  that  it  di- 

i*Corbin  v.  Gould,  133  U.  S.  308. 
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16  LAW  OF  TRADEMARKS 

rectly  points  out  any  attribute  of  a  cartridge.^"  It 
does  indicate  the  kind  of  gun  in  which  the  cartridge 
is  used;  that  is,  an  automatic  or  "self-loading"  gun. 
"Get  Well"  is  another  instance  of  a  mark  which, 
although  applied  to  a  medicine,  was  held  not  a  good 
mark.^®  The  mark  "No-To-Bac"  for  a  medicine  to 
cure  the  tobacco  habit  is  a  valid  mark,  although  it  is 
somewhat  suggestive  of  the  purpose  of  the  prepara- 
tion." In  that  case  the  misspelling  of  descriptive 
words  had  been  carried  far  enough  to  remove  the  ob- 
jection of  descriptiveness. 

Letters  or  figures  may  be  valid  as  trademarks  if 
they  are  so  used  and  are  not  used  to  indicate  grade, 
class,  style,  or  other  characteristics.  In  such  cases 
the  question  of  the  intent  of  the  parties  is  all  im- 
portant. The  letters  A.  C.  A.  were,  in  the  case  of 
The  Amoskeag  Manufacturing  Company  v.  Trainer,** 
held  to  indicate  a  grade  of  cotton  goods.  The  court 
said  that  the  evidence  established  that  the  user  had 
adopted  them  as  a  grade  mark  and  that  they  were 
generally  so  recognized.  This  is  an  instance  of  a 
device  which  would  have  been  a  perfectly  valid  mark 
if  used  arbitrarily,  being  held  not  a  mark  to  which 
anyone  had  an  exclusive  right.  N'umbers  arbitrarily 
used  as  trademarks  on  ribbons  have  been  held  to  be 
good  marks.    "303"  as  applied  to  pens  is  valid. 

18.  Surnames. — ^A  surname,  like  Jones  or  Smith, 
is  not  a  valid  trademark  for  it  has  not  the  property 

15  The  Wmchester  Eepeating  Arms  Co.  v.  Peters  Cartridge  Co.,  30  App. 
D.  C.  505. 

18  Anti-Cori-Zine  Chemical  Co.,  34  App.  D.C.  191. 

IT  Sterling  Eemedy  Co.  v.  Eureka  Chemical  and  Mfg.  Co.,  80  Fed.  105. 

18  101  IT.  S.  51. 
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of  exelusiveness.  Anyone  may  fairly  use  his  own 
name  in  his  business.  All  that  courts  will  do  is  to 
prevent  one  man  from  using  his  own  name  in  such  a 
manner  that  the  public  will  be  led  to  believe  that  his 
goods  are  the  goods  of  another.  They  will  not  en- 
join the  honest  use  of  a  man's  name  in  his  busi- 
ness. The  Supreme  Court  said,  on  the  right  to  the 
use  of  a  surname  in  the  case  of  the  Brown  Chemical 
Co.  V.  Meyers  et  al. :" 

"It  is  hardly  necessary  to  say  that  an  ordinary 
surname  cannot  be  appropriated  as  a  trademark  by 
any  one  person  against  others  of  the  same  name,  who 
are  using  it  for  a  legitimate  purpose,  although  cases 
are  not  wanting  of  injunction  issued  to  restrain  the 
use  of  one's  own  name  where  a  fraud  upon  another 
is  manifestly  intended,  or  where  he  has  assigned 
or  parted  with  his  right  to  use  it." 

In  spite  of  the  attitude  of  the  courts,  as  stated, 
in  some  lines  of  trade  surnames  are  used  almost  ex- 
clusively as  marks  on  the  goods  produced.  In  the 
piano  and  organ  trade  the  use  of  surnames  largely 
predominates.  Dealers  are  of  the  opinion  that  the 
public  will  not  buy  or  highly  regard  an  article  in  a 
line  of  trade  in  which  it  is  customary  to  use  surnames 
unless  their  goods  are  designated  in  the  usual  way. 
But  there  are  many  cases  which  prove  conclusively 
that  a  surname  is  not  a  desirable  mark  to  adopt. 

The  naitie  of  a  deceased  historical  person  has  been 
sustained  as  a  valid  mark.  "Roger  "Williams"  as 
applied  to  cotton  goods  was  held  to  be  a  fancy  term. 
So  also  the  name  "Bismarck"  as  applied  to  paper 

19  139  U.  S.  540. 
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collars  has  been  sustained  as  fanciful  and  has  been 
held  to  be  not  an  ordinary  surname. 

Whether  a  facsimile  signature  is  a  valid  mark  is 
a  question  of  some  doubt.  Such  a  mark  is  registered 
by  the  TJ.  S.  Patent  Office  under  the  Trademark  Act 
on  the  ground  that  it  is  a  distinctive  display  of  a 
surname  and  therefore  a  fanciful  mark.^" 

19.  Geographical  terms. — The  first  trademark 
case  that  was  considered  in  the  United  States  Su- 
preme Court  involved  the  question  of  the  exclusive 
right  to  a  geographical  term.*^  In  this  case  was  con- 
sidered the  claim  to  the  exclusive  right  to  the  word 
"Lackawanna"  for  coal.  No  one,  the  court  said, 
had  the  exclusive  Tight  to  this  term  which  indicated 
a  certain  section  of  the  country.  It  was  the  common 
right  of  all  to  designate  coal  mined  in  the  Lacka- 
wanna Valley  as  Lackawanna  coal.  It  is  usual  for 
a  manufacturer  to  send  his  goods  to  market  marked 
with  the  name  of  the  place  where  they  were  produced. 
No  one,  therefore,  should  be  prevented  from  follow- 
ing this  custom.  The  court  laid  down  this  rule  which 
is  the  law  on  the  subject  of  the  right  to  a  geographical 
name: 

"It  must  be  considered  as  sound  doctrine  that  no 
one  can  apply  the  name  of  a  district  or  county  to  a 
well-known  article  of  commerce,  and  obtain,  thereby, 
such  an  exclusive  right  to  the  application  as  to  pre- 
vent others  inhabiting  the  district  or  dealing  in  simi- 
lar articles  coming  from  the  district,  from  truthfully 
usiag  the  same  designation." 

20 Mark  Cross  Co-.,  102  0.  G.  622  (U.  8.  Pat.). 

21  Delaware  and  Hudson  Canal  Co.  v.  Clark,  80  U.  S.  311. 
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A  later  attempt  to  secure  the  exclusive  right  to  the 
word  "Elgin"  was  prevented.^^  A  right  to  prevent 
another  passing  off  his  goods  as  those  of  the  first 
user  of  the  word  ** Elgin"  as  a  mark  to  designate 
watches  was  admitted,  but  there  could  be  no  exclu- 
sive right  in  anyone  to  indicate  that  his  watches  came 
from  or  were  manufactured  at  Elgin,  111. 

There  are  some  terms,  however,  which,  whUe  in- 
directly geographical,  are  considered  primarily  fan- 
ciful, and  the  exclusive  property  of  the  first  to  adopt 
and  use  them.  "Yankee,"  for  instance,  although 
the  name  formerly  applied  almost  exclusively  to  the 
people  of  New  England,  has  been  ruled  to  be  a  valid 
mark  for  soap.  "Java"  for  a  certain  kind  of  face 
powder  was  also  held  to  be  a  fancy  term,  not  indicat- 
ing in  the  trade  that  the  powder  was  made  of  rice 
grown  in  Java. 

20.  Name  of  a  patented  article. — The  name  of  a 
patented  article  after  the  expiration  of  the  patent  is 
not  a  valid  trademark  i^  it  has,  during  the  life  of 
the  patent,  become  the  recognized  identifying  name 
of  that  article.  Everyone  has  the  right  after  a  pat- 
ent has  expired  to  make,  use,  and  sell  the  device  cov- 
ered by  the  patent,  and  if  a  certain  name  has  become 
the  well-known  term  by  which  the  article  is  commonly 
referred  to,  the  use  of  the  term  must  be  open  to  any- 
one who  deals  in  that  article. 

It  was  contended  by  the  manufacturer  of  the  Singer 
sewing  machine  that  it  had  the  exclusive  right  to 
that  name  even  after  the  expiration  of  the  patent.^* 

22  Elgin  Naa  Watch  Co.  v.  III.  Watch  Case  Co.,  179  V.  &  665. 
23-Smger  Mfg.  Co.  v.  June  Mfg.  Co.,  163  TJ.  S.  169. 
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The  Supreme  Court,  however,  found  that  as  the  term 
"Singer"  had  during  the  time  the  sewing  machine 
patents  were  in  force  been  used  to  designate  the  pat- 
ented machines,  the  right  to  the  use  of  this  word 
passed  to  the  public  at  the  expiration  of  the  patents. 
The  conclusion  of  the  court  in  the  Singer  case,  which 
is  now  well  established,  is  clearly  expressed  as  fol- 
lows: 

"The  result  of  the  American,  the  English  and  the 
French  doctrine  universally  upheld  is  this:  that 
where,  during  the  life  of  a  monopoly  created  by  a 
patent,  a  name,  whether  it  be  arbitrary  or  be  that  of 
the  inventor,  has  become,  by  his  consent,  either 
express  or  tacit,  the  identifying  and  generic  name  of 
the  thing  patented,  this  name  passes  to  the  public 
with  the  cessation  of  the  monopoly  which  the  patent 
created.  Where  another  avails  himself  of  this  pub- 
lic dedication  to  make  the  machine  and  use  the  gen- 
eric designation,  he  can  do  so  in  all  forms,  with  the 
fullest  liberty,  by  affixing  such  name  to  the  ma- 
chines, by  referring  to  it  in  advertisements  and  by 
other  means,  subject,  however,  to  the  conditions  that 
the  name  must  be  so  used  as  not  to  deprive  others 
of  their  rights  or  to  deceive  the  public,  and,  there- 
fore, that  the  name  must  be  accompanied  with  such 
indications  that  the  thing  manufactured  is  the  work 
of  the  one  making  it,  as  will  immistakably  inform, 
the  public  of  that  fact." 

The  United  States  Patent  Office  will  not  register 
as  a  trademark  the  name  of  a  patented  article,  for  the 
certificate  of  registration  if  issued  would  remain  in 
force  after  the  expiration  of  the  patent  and  the  cer- 
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tificate  would,  therefore,  be  invalid  for  at  least  a  part 
of  the  term. 

If,  however,  a  name  has  been  applidd  to  an  ar- 
ticle as  a  trademark  'prior  to  the  use  of  particular 
features  covered  by  a  patent,  the  mark  does  not  be- 
come the  property  of  the  public  when  the  patent  ex- 
pires. The  word  "Excelsior"  was  used  to  designate 
a  ladder  which  was  made  in  accordance  with  some 
features  of  several  patents,  but  not  all  of  them.  The 
same  manufacturer  built  other  ladders  which  em- 
braced some  features  of  his  patents  but  these  he 
designated  by  other  names.  There  was  no  direct  evi- 
dence that  the  name  "Excelsior"  had  become  the 
generic  name  of  his  ladders  during  the  life  of  the 
patents.  Under  the  circumstances  it  was  held  that 
the  manufacturer  did  not  lose  his  exclusive  right 
to  the  word  "Excelsior"  at  the  expiration  of  his 
patents. 

21.  Words  from  foreign  languages. — ^Words  from 
foreign  and  dead  languages  are  as  a  general  rule 
not  valid  marks  if  they  are  descriptive.  The  fact 
that  the  people  who  buy  the  article  with  the  foreign 
word  on  it  as  a  trademark  do  not  know  its  meaning 
is  immaterial.  Everyone  is  entitled  to  use  a  descrip- 
tive word  in  a  proper  way  even  if  it  is  a  foreign  word. 

"Matzoon,"  which  was  applied  to  a  malted  milk, 
is  an  Armenian  word,  the  meaning  of  which  was  not 
understood  except  by  very  few  in  this  country  when 
its  use  was  first  begun  here.  The  claim,  however, 
that  the  first  user  had  the  exclusive  right  to  its  use 
on  his  product  was  denied.^* 

2*Dadirrian  v.  Yacubian,  72  Fed.  1010. 
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"Conserva  di  Tomate,"  wMcli  is  Italian  for  pre- 
served tomato,  is  incapable  of  exclusive  use  by  any- 
one'; "Saniga,"  the  Esperanto  word  for  sanitary, 
was  held  not  registrable  as  a  trademark  in  the 
United  States  Patent  Office. 

Although  there  are  some  decisions  to  the  contrary 
apparently,  the  general  rule  established  by  the  courts 
is  that  the  ignorance  of  the  people  of  a  country  of 
the  meaning  of  a  foreign  descriptive  word  cannot  be 
taken  advai^tage  of,  and  that  no  exclusive  right  in 
it  can  be  obtained. 

22.  Public  iiisignia.-*-There  is  no  law  of  the 
United  States  prohibiting  the  use  of  the  National 
Plag  as  a  trademark,  although  many  efforts  have 
been  made  to  obtain  such  a  statute.  Whether  a  court 
of  equity  wiH  protect  the  use  of  the  flag  in  trade  is, 
however,  doubtful.^"  Doubt  has  been  expressed  as  to 
the  propriety  of  protecting  a  flag  mark  in  view  of  the 
fact  that  the  federal  trademark  registration  law  pro- 
hibits the  registration  of  such  a  mark. 

No  uniformity  of  view  exists  upon  the  question 
whether  a  state  of  the  United  States  may  prohibit 
the  use  of  the  National  Flag  in  trade.  Decisions  both 
ways  have  been  rendered.^" 

The  better  opinion  is  against  the  use  of  flags,  coats- 
of-arms,  and  other  public  insignia  as  trademarks. 
The  use  of  such  marks  can  never  be  exclusive  as 
against  the  states,  at  least. 

23.  Red  Cross.— By  a  statute  of  the  United  States 
the  use  of  the  emblem  of  the  Grreek  Red  Cross  on  a 

2S  De  Nobili  v.  Scanda,  IflS  Fed.  341. 

»6  Ruhstrat  V.  People,  185  HI.  liS,  and  Halter  v.  State,  105  N.  W.  298 
(Neb.). 
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white  ground,  or  the  words  "Red  Cross"  or  "Geneva- 
Cross,"  or  any  simulation  thereof  for  the  purpose 
of  trade  is  prohibited  unless  use  was  begun  prior  to 
January  5,  1905.  Fine  and  imprisonment  are  pro- 
vided upon  conviction  of  the  improper  use  of  this 
mark.  A  Red  Cross  mark  which  is  lawfully  used 
is  particularly  valuable.  The  fact  that  it  has  been 
impossible  to  adopt  and  use  this  mark  since  1905 
adds  to  its  value.  Although  the  use  of  the  mark  upon 
goods  such  as  are  found  necessary  to  carry  on  the 
work  of  the  Red  Cross  Society  may  lead  to  the  belief 
in  the  minds  of  many  that  those  goods  are  produced 
or  sanctioned  by  that  Society  contrary  to  the  fact, 
it  has  been  decided  that  the  use  of  the  mark  is  not 
contrary  to  public  policy.'^^ 

24.  Names  of  books  and  publications. — The  name 
of  a  book,  a  piece  of  music,  a  statue,  or  of  similar 
objects  is  not  a  trademark.  Such  names  are  terms  of 
description  and  do  not  point  out  origin  or  ownership. 
"The  Christian,"  for  instance,  is  not  in  any  sense 
a  trademark  for  books. 

It  must  not  be  understood,  however,  that  a  publisher 
may  not  have  a  trademark  by  which  the  public  may 
recognize  his  books  and  publications.  Most  of  the 
large  publishers  do  have  such  marks.  These  marks 
are  arbitrary,  fanciful  marks  which  are  placed  on 
all  books  published  or  on  all  of  a  certain  class  or  style. 
A  picture  of  an  elephant  is  a  well-known  mark  for 
the  books  of  one  publisher. 

The  name  of  a  periodical  publication  is  generally 
recognized  as  a  trademark.    In  the  case  of  this  char- 

27  Loonen  v.  Deitseh,  189  Fed.  487. 
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acter  of  publication  the  identifying  mark  or  name 
remains  the  same  for  many  issues  or  sometimes  in- 
definitefyi  It,  therefore,  points  out  the  publisher  of 
a  certain  well-defined  kind  or  style  of  books  or  other 
publications. 

A  name  given  to  a  list  of  persons  with  certain  facts 
relative  to  those  persons  carefully  stated^  which  list 
was  published  quarterly,  was  held  to  be  a  valid  trade- 
mark.   The  court,  in  that  case,  said: 

"These  words  'Social  Eegister'  are  clearly 
selected  arbitrarily  to  designate  the  publication  of 
the  complainant  and  cannot  be  properly  called  de- 
scriptive in  any  sense.  Hence,  the'  words,  when 
chosen,  associated  together,  and  applied  to  a  list  of 
persons  selected  at  will  by  the  compiler,  as  in  the 
case  at  bar,  become  a  trademark,  and  are  entitled  to 
protection  as  such."^* 

"Buster  Brown"  as  a  trademark  for  a  comic  sec- 
tion of  a  newspaper  is  a  valid  trademark. 

The  titles  of  newspapers  are  generally  recognized, 
as  valid  trademarks. 

25.  Marks  must  not  be  deceptive. — ^A  deceptive 
mark,  or  a  mark  used  in  connection  with  deceptive 
or  fraudulent  material  statements,  is  not  a  valid 
trademark,  nor  will  it  be  recognized  or  protected 
by  a  court  of  equity. 

The  Supreme  Court  of  the  United  States  has  very 
thoroughly  considered  this  question  in  the  case  of 
Clinton  E.  Worden  &  Co.  v.  The  California  Fig 
Syrup  Co.^®    An  attempt  was  made  to  prevent  the 

28  Social  Eegirter  Assn.  v.  Howard,  60  Fed.  270. 
a*  187  UwS.  516. 
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use  of  a  mark  which  was  alleged  to  be  deceptively 
shnilar  to  the  mark  "Syrup  of  Figs,"  which  was 
used  as  a  trademaj*k  for  a  laxative  preparation.  The 
statement  on  the  labels  and  other  publications  of  the 
owner  of  the  mark  was  to  the  effect  that  the  laxative 
properties  of  the  medicine  were  due  to  the  syrup  of 
figs  used  as  one  of  the  important  ingredients.  The 
fact  was  there  was  no  appreciable  amount  of  fig  juice 
used  and  the  laxative  property  was  the  result  of  the 
use  of  senna.  The  court  said  that  no  property  right 
in  the  mark  would  be  recognized  on  account  of 
the  deception  practiced. 

26.  Use  necessary. — The  use  of  a  trademark  on 
the  goods  is  necessary  in  order  to  acquire  any  title 
to  it.*"  Mere  adoption  and  even  a  public  announce- 
ment that  a  certain  mark  will  be  used  gives  no  right 
to  that  mark  as  a  trademark;  use  in  trade  is  nec- 
essary. It  has  been  said  that  three  things  are  nec- 
essary to  acquire  title  in  a  trademark:  First,  the 
mark  must  not  be  in  use  by  another  on  the  same  class 
or  kind  of  goods ;  second,  the  mark  must  be  applied 
to  some  article  of  merchandise ;  and,  third,  the  ar- 
ticle with  the  mark  upon  it  must  be  placed  upon  the 
market. 

A  mark  used  by  a  carpet  cleaner  in  his  business 
and  the  mark  of  a  firm  used  in  selling  real  estate 
have  been  held  not  valid  as  trademarks.  Such  use 
does  not  amount  to  trademark  use.^^ 

Use  upon  a  commercial  article  is  necessary.  The 
use  of  a  word  or  phrase  in  a  circular  or  trade  list 

30  Maemahan   Pharmacal   Co.   v.   Denver   Chemical   Mfg.    Co.,   113   Fed. 
468-471. 

31  Hankinson,  8  O.  G.,  89;  Eoy  and  Nourse,  54  O.  G.,  1267  (U.  S.  Pat.). 
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to  designate  certain  goods  does  not  constitute  use  as 
a  trademark. 

A  casual  and  infrequent  use  of  a  mark  upon  goods 
for  a  short  time  does  not  give  a  right  to  the  mark 
against  another  who  subsequently  adopts  it  and 
makes  it  celebrated. 

The  question  has  often  arisen  whether  a  mark  used 
belongs  to  the  customer  or  to  the  manufacturer  where 
the  customer  directs  the  manufacturer  to  put  up 
goods  for  him  with  a  certain  mark  upon  them,  which 
he  selects.  The  decisions  in  such  cases  have  usually 
been  in  favor  of  the  customer. 

That  a  dealer  who  does  not  produce  or  manufac- 
ture goods  has  the  right  to  the  mark  which  he  ap- 
plies to  goods  selected  and  purchased  by  him  is  well 
settled.*^ 

27.  Afl&xing  mark  to  goods. — It  is"  ordinarily  nec- 
essary that  a  trademark  be  affixed  to  the  goods  or 
the  containers  of  them.^  An  evident  intent  to  use  the 
mark  in  connection  with  the  goods  is  required.  If 
the  mark,  although  not  attached  to  the  goods  nor  the 
containers,  is  so  associated  with  them,  for  instance, 
by  being  placed  on  the  box  in- which  they  are  shipped, 
that  there  is  a  clear  intent  to  use  it  as  a  trademark  for 
those  goods,  this  use  will  be  held  a  sufficient  affixing 
to  the  goods  to  satisfy  the  rule. 

28.  Assignment. — It  is  well  settled  that  a  trade- 
mark cannot  be  assigned  as  a  mere  abstract  right  in- 
dependent of  the  goods  upon  which  it  has  been  used.*^ 
To  illustrate:    A  cannot  convey  a  good  title  to  his 

Si!  Menendez  et  al.  v.  Ho)t  et  al.,  128  TT.  S.  514. 
33  Kidd  V.  Johnson,  100  TT.  S.  617. 
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mark  to  B  and  still  continue  to  carry  on  the  busi- 
ness with  which  he  had  used  the  mark ;  such  an  ab- 
stract right  is  not  assignable.  The  property  and  good 
will  must  go  with  the  mark.  For  a  mark  to  be  trans- 
ferred independent  of  the  property  and  good  will 
would  work  a  fraud  upon  the  public.^*  A  transfer 
which  does  not  specifically  mention  the  trademark 
xised  conveys  the  trademark  if  the  terms  "business," 
"assets,"  "good  will,"  or  similar  terms  are  used. 
It  has  been  held  that  the  assignment  of  a  trademark 
several  years  after  the  business  with  which  it  was 
used  has  been  discontinued  does  not  convey  any 
right;  such  a  trademark  has  no  existence;  this  as- 
signment would  be  of  no  more  value  than  the  transfer 
of  the  good  will  of  a  business  in  which  there  were  no 
customers. 

29.  Abandonment. — The  failure  to  use  a  mark 
works  an  abandonment  of  it  if  there  is  no  intent  to 
resume  its  use.  There  must,  however,  be  the  intent 
to  discontinue  the  use  as  well  as  the  actual  cessation 
of  use,  for  the  failure  to  use  the  mark  for  a  tiihe 
may  be  explained  in  a  way  which  shows  that  there 
was  no  intent  to  abandon  it.^**  What  length  of  time 
must  elapse  in  order  to  cause  a  mark  to  be  held  to  be 
abandoned  depends  on  circumstances.  Non-use  for 
eight  years  has  resulted  in  the  loss  of  the  right  to 
the  mark.  Failure  to  use  the  mark  for  a  period  of 
years  due  to  the  restrictions  made  by  law  on  the  sale 
of  the  goods  does  not  justify  the  holding  that  the 

3*  Morgan  vet  al.  v.  Eogers,  19  Fed.  596;  Bulte  v.  Igleheart  Bros.,  137 
Fed.  492. 
33  Saxlehner  v.  Eisner  &  Mendelson  Co.,  179  U.  S.  19. 
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user  intended  to  abandon  it.  Keither  does  a  tem- 
porary disuse  during  .the  period  another  is  licensed 
to  use  the  mark  constitute  abandonmenti^' 

30.  Laches. — The  right  of  an  owner  of  a  mark  to 
its  exclusive  use  is  often  lost  by  his  failure  or  neg- 
lect to  insist  by  appropriate  means  that  another  re- 
frain from  using  it,  especially  when  the  infringing 
use  has  been  brought  to  his  attention.  In  cases  of 
this  kind  it  has  been  held  that  although  the  second 
user  must  cease  the  use  of  the  mark,  the  first  user 
will  be  denied  any  damages  from  the  wrongful  use  or 
any  profits  obtained  by  the  infringer.  An  injunc- 
tion will  usually  not  be  refused  to  prevent  future 
improper  use.  Where  the  acts  of  the  first  user 
have  been  of  a  character  to  show  abandonment  or  a 
clear  neglect  to  take  any  action  upon  an  infringe- 
ment of  which  he  was  aware,  no  relief  whatever  will 
be  granted.*'^  If  a  suit  to  protect  a  mark  is  promptly 
begun  as  soon  as  the  infringement  is  known,  no 
rights  are  lost  to  the  first  user  notwithstanding  the 
use  by  another  had  continued  for  some  time. 

A  trademark  owner  is  not  required  to  spend  his 
time  hunting  for  infringements.  If  no  circumstances 
are  brought  to  his  attention  which  would  lead  an  or- 
dinarily prudent  man  to  make  an  investigation  to  see 
if  his  rights  were  being  infringed,  he  is  not  guilty 
of  laches.  He  is  at  liberty  to  suppose  that  his  rights 
are  being  respected. 

36 Nelson  v.  J.  H.  Winchell  Co.,  89  N.  E.  180  (Mass.). 
37  Saxlehner  v.  Eisner  &  Mendelson  Co.,  179  TJ.  S.  19. 
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INFRINGEMENT. 

31.  General  rule. — ^In  order  to  preserve  the  value 
of  a  mark  its  improper  use  must  be  prevented.  Tlie 
greater  value  and  celebrity  a  mark  has  the  more  nu- 
merous will  bo  the  efforts  to  infringe  it,  as  a  general 
rule.  Infringement  exists,  generally  speaking,  when 
the  public  would  be  led  to  purchase  the  goods  of  one 
person  for  thoso  of  another,  this  deception  resulting 
from  the  use  of  a  similar  mark.  The  character  of 
the  goods  upon  which  the  marks  are  used  and  the 
people  who  usually  deal  in  the  goods  must- be  con- 
sidered in  arriving  at  a  correct  solution  of  the  ques- 
tion of  what  constitutes  infringement.  Greater  care 
is  expected  of  experts  who  buy  high-priced  electric 
machinery,  for  instance,  than  would  be  demanded  of 
those  persons  who  purchase  a  can  of  vegetables  at 
a  corner  grocery. 

32.  Degree  of  similarity  constituting  infringe- 
ment.— ^What  degree  of  similarity  is  sufficient  to  con- 
stitute one  mark  an  infringement  of  another  de- 
pends upon  a  good  many  circumstances.  It  may  be 
said  that  the  general  rule  which  has  been  approved 
more  than  once  by  the  Supreme  Court  is  that  a  trade- 
mark is  infringed  if  the  ordinary  purchaser  buying 
with  his  usual  caution  is  liable  to  be  misled.^^ 

38  McLean  v.  Fleming,  96  V.  S.  245. 
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To  constitute  infringement  it  is  not  necessary  that 
every  part  of  a  mark  be  used ;  it  is  sufficient  if  enough, 
be  taken  to  lead  to  confusion.*" 

Infringement  may  result  from  similarity  of  sound, 
of  appearance,  or  of  meaning,  or  significance.*"  It 
is  sufficient  to  constitute  infringement  if  confusion 
results  from  any  one  of  these  causes. 

The  test  cannot,  in  most  cases,  be  properly  made 
by  placing  the  original  mark  and  the  alleged  in- 
fringing mark  side  by  side.*^  Differences  when  they 
are  so  placed  can  be  readily  seen  which  would  not  be 
kept  in  mind  if  they  were  not  placed  together  for 
comparison.  Placing  marks  side  by  side  would, 
therefore,  ordinarily  be  a  false  test.  The  ordinary 
purchaser  has  no  opporttmity  to  compare  the  mark 
which  identifies  the  goods  he  desires  to  buy  with  the 
infringing  mark.  He  carries  in  his  mind  a  general 
impression,  and  if  the  infringing  mark  satisfies  that 
impression,  infringement  exists. 

The  attitude  of  courts  generally  is  that  as  it  is 
easy  to  select  marks  which  wiU  not  cause  confusion 
with  old-established  marks,  unless  some  good  reason 
appears  for  the  adoption  of  particular  marks,  their 
use  should  be  prohibited  if  there  is  a  reasonable  prob- 
ability of  confusion. 

33.  Illustrative  cases. — The  word  mark  "Cellu- 
loid" was  held  to  be  infringed  by  the  mark  "Cel- 
lonite."*^    The  appearance  and  the  sound  of  these 

39  Saxlehner  v.  Eisner  &  Mendelson  Co.,  179  U.  S.  19. 
io  American  Lead  Pencil  Co.  v.  Gottlieb  &  Sons,  181  Fed.  178. 
*iA.  Y.  McDonald  &  Morrison  Mfg.  Co.  v.  H.  Mueller  Mfg.  Co.,  183 
Fed.  972. 

42  Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.,  32  Fed.  94. 
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words  were  determined  to  be  so  similar  that  confu- 
sion was  likely  to  result. 

' '  Cottoleo"  is  an  infringement  of  * '  Cottolene, ' '  both 
being  used  on  a  compound  of  cottonseed  oil  and  the 
product  of  beef  fat.*'  So  also  does  "Mojava"  as 
applied  to  coffee  resemble  "Momaja"  so  closely  that 
the  former  was  held  to  be  an  infringement."  The 
word  "Rexall"  has  been  adjudged  so  nearly  to  re- 
semble "Rex"  as  to  lead  the  ordinary  ,purchaser  to 
mistake  the  goods  of  one  party  for  the  goods  of  the 
other.*^  "Keepclean"  was  held  to  be  substantially 
similar  to  "Sta-Klean,"^«  and  "Knoxall"  to  "Beats- 
all.  ' '"  The  similarity  in  these  last  two  cases  resided 
in  the  significance  of  the  respective  marks. 

' 'Kalodont ' '  is  not  an  infringement  of ' '  Sozodont, ' ' 
both  marks  being  used  on  toothpaste  ;**  iior  is  "Kno- 
tair"  as  applied  to  stockings  so  similar  to  "Hole- 
proof" that  confusion  will  probably  result.** 

Although  there  is  some  difference  in  the  signifi- 
cance of  the  words  "Gold  Dust"  and  "Gold  Drop," 
the  latter  was  decided  to  be  an  infringement  of  the 
former,  notwithstanding  there  was  a  substantial  dis- 
similarity between  the  labels  used  on  the  goods,  which 
were  washing  powders.^"  "Union  Leader"  as  a 
trademark  for  tobacco  has,  however,  been  held  not  so 
similar  to  "Union  "World"  as  to  justify  a  holding  of 

43  N.  K.  Fairbank  Co.  v.  Central  Lard  Co.,  64  Fed.  133. 

*4  American  Grocery  Co.  v.  Sloan  &  Co.,  68  Fed.  539. 

4<>  Begis  et  al.  t.  H.  A.  Jaynes  &  Co.,  185  Mass.  458. 

48  Florence  Mfg.  Co.  v.  J.  C.  Dowd  &  Co.,  178  Fed.  73. 

4' American  Lead  Pencil  Co.  v.  Gottlieb  &  Sons,  181  Fed.  178. 

48  K.  K.  Landespriv,  Milly-Kerzen-Seifen  and  Glycerin-Fabrik  Von  F.  A. 
Sarg's  Sohu  &  Co.  v.  Hall  &  Euckel,  136  App.  D.  C.  532. 

49  Holeproof  Hosiery  Co.  v.  Wallach  Bros.,  172  Fed.  859  and  190  Fed.  606. 

50  N.  K.  Fairbank  Co.  v.  Luckel,  King  &  Cake  Soap  Co.,  102  Fed.  327. 
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deceptive  siinilarity.^^  The  significance  of  these  two 
marks  was  quite  different. 

A  six-pointed  star  was  held  to  be  infringed  by  a 
mark  consisting  of  a  five-pointed  star  and  crescent, 
the  star  being  the  most  important  part  of  the  mark.**^ 
In  another  case  it  was  decided  that  the  representa- 
tion of  a  six-pointed  star  was  not  infringed  by  a 
comet  having  a  large  head  consisting  of  a  five-pointed 
star  and  associated  with  the  word  "  Comet.  "^* 

These  cases  show  the  necessity  in  determining  the 
question  of  infringement  of  giving  careful  considera- 
tion to  the  particular  marks  and  the  circumstances 
under  which  they  are  used. 

34.  No  infringement  unless  used  on  same  class  of 
goods. — One  mark  is  not  an  infringement  of  another, 
even  if  identical,  unless  used  upon  the  same  general 
class  of  goods,  or  as  some  of  the  statutes  specify,  and 
the  decisions  state,  unless  it  is  used  upon  goods  of 
the  "same  descriptive  properties."  The  rule  for 
determining  what  goods  are  of  the  same  descriptive 
properties  has  been  variously  stated.  In  the  case 
of  Church  and  Dwight  Co.  v.  Russ  et  al.,^*  the  court 
said: 

"Goods  are  in  the  same  class  whenever  the  use  of 
a  given  trademark  or  symbol  or  both  would  enable 
an  unscrupulous  dealer  readily^  to  pahn  off  on  the 
unsuspecting  purchaser  the  goods  of  the  infringer 
as  the  goods  made  by  the  owner  of  the  trademark, 
or  with  his  authority  or  consent." 

51  American  Tobacco  Co.  v.  Globe  Tobacco  Co.,  193  Fed.  1015 

62  HntchinBon  et  al.  v.  Blumberg,  51  Fed.  829. 

63  Hutchinson,  Pierce  &  Co.  v.  Loewy,  163  Fed.  42. 
51  99  Fed.  276.  i  ■ . 
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In  this  case  it  was  decided  that  soda  and  baking 
powder  are  of  the  same  descriptive  properties. 

In  an  early  ease""  it  was  ruled  that  although  the 
complainant  had  been  engaged  in  the  manufacture 
of  edge  tools  and  had  never  made  shovels,  the  de- 
fendant had  no  right  to  use  the  complainant's  mark. 
The  complainant  had  a  right  to  make  shovels  which 
were  kindred  articles  whenever  it  desired  to  extend 
its  line  of  manufacture,  and  the  defendant  had  no 
right  to  appropriate  the  mark  on  such  goods. 

Cigars,  smoking  tobacco,  and  chewing  tobacco,  have 
all  been  held  to  be  of  the  same  descriptive  proper- 
ties. The  user,  therefore,  of  a  mark  on  any  one  of 
these  goods  has  the  right  to  prevent  its  use  on  all 
the  other  goods. 

Paste  paints  and  mixed  paints ;  coffee  and  cocoa, 
and  gasolene  and  vapor  stoves,  and  coal  and  wood 
stoves,  have  been  held  to  be  of  the  same  descriptive 
properties.  \ 

Cured  fish  is  not  of  the  same  descriptive  prop- 
erties as  crackers,  and  the  prior  use  of  the  mark 
"Educator"  upon  crackers  cannot  prevent  another 
from  using  that  name  upon  fish.  Neither  is  white 
lead  of  the  same  descriptive  properties  as  calcimine ; 
nor  do  hooks  and  eyes  belong  to  the  same  class  as 
hairpins. 

35.  Care  required  of  purchasers. — The  courts  are 
not  agreed  upon  the  care  required  of  purchasers  in 
order  to  prevent  infringement.  Some  courts  hold, 
that  if  trademarks  are  so  different  that  the  ordinary 
purchaser  exercising  the  care  expected  of  such  a  per- 

5s  Collins  v.  Ames>  18  Fed.  561. 
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son  is  not  deceived,  there  is  not  such  similarity  that 
a  court  of  equity  should  prevent  the  use  of  either 
mark.^®  According  to  the  courts  which  hold  this  view 
the  careless,  unwary,  foolish  person  is  not  entitled 
to  protection  against  deception  in  buying  goods  which 
are  identified  by  trademarks. 

Other  courts  hold  that  the  incautious,  careless,  and 
unwary  should  be  protected.^^ 

These  different  views  are  not  capable  of  reconcil- 
iation in  all  respects.  It  may  be  that  the  difference 
in  goods  and  the  different  classes  of  people  who  deal 
in  the  goods  explain  the  difference  in  some  cases, 
for  as  has  been  pointed  out,  some  goods  are  purchased 
by  people  who  are  above  the  ordinary  intelligence  or 
skill  which  prevails,  and  would  not  be  easily  de- 
ceived. 

36.  Different  rule  in  trademark  and  unfair  com- 
petition cases. — ^It  is  not  necessary,  in  order  to  estab- 
lish infringement  of  a  technical  trademark,  to  show 
that  there  was  any  intent  to  deceive  or  that  any  de- 
ception has  resulted,  for  the  first  to  adopt  and  use 
has  a  property  right  in  the  mark  which  will  be  pro- 
tected.''^ 

In  unfair  competition  cases  it  is  necessary  to  show 
that  the  defendant  has  sold  his  goods  wrongly  as  and 
for  the  goods  of  the  complainant  or  has  been  guilty 

58  Hopkins,  Trademarks  (2d  ed.),  §  707;  Paul,  Trademarks,  §  188;  McLean 
V.  Fleming,  96  TJ.  S.  245. 

B'Bissell  V.  Biasell,  121  Fed.  357;  Amoskeag  Mfg.  Co.  v.  Trainer,  101 
TJ.  8.  51-63-66;  Centaur  Co.  v.  Bobinson,  91  Fed.  889-891;  Little  v.  Kellam, 
100  Fed.  353;  Cauffman  v.  Schuler,  123  Fed.  205-206;  McCann  v.  Anthony, 
21  Mo.  App.  83. 

Be  Fuller  v.  J.  Huflf,  104  Fed.  141 ;  American  Tin  Plate  Co.  v.  Licking 
Boiler  Mill  Co.,  158  Fed.  690. 
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of  acts  from  which  a  fraudulent  intent  may  be  in- 
ferred. 

The  intent,  therefore,  is  not  of  any  consequence 
in  strictly  trademark  cases  whereas  it  is  controlling 
in  unfair  competition  actions. 

37.  Infringement  may  be  determined  by  inspec- 
tion.— ^In  some  cases  it  has  been  pointed  out  that  no 
evidence  of  infringement  except  the  judgment  of  the 
eye  in  comparing  the  two  marks  is  of  much  impor- 
tance. In  the  case  of  Ligget  and  Myers  Tobacco 
Co.  V.  Finzer^'  the  United  States  Supreme  Court 
said  of  the  two  marks :  * '  Seeing  in  such  cases  is  be- 
lieving, existing  differences  being  at  once  perceived 
and  remaining  in  the  mind  of  the  observer."  So 
also  in  a  recent  case  it  was  pointed  out  that  the  evi- 
dence of  the  eyes  is  more  persuasive  and  satisfactory 
than  any  other.®" 

The  evidence  of  experts  in  trademark  cases  is  of 
little  if  any  value.  Whether  an  expert  would  be 
mistaken  is  not  the  question;  what  would  be  the  ef- 
fect on  the  ordinary  purchaser  is  what  the  court  de- 
sires to  know.®* 

38.  How  infringement  is  prevented.— Damages 
or  profits  for  the  wrongful  use  of  a  trademark  may 
be  recovered  either  by  an  action  at  law  or  by  a  suit 
in  equity.  The  circumstances  of  the  case  must  be 
considered  in  determining  which  action  to  bring.  A 
successful  determination  of  an  action  at  law  will, 
however,  not  prevent  future  infringement;  to  pre- 
vent this  an  injunction  must  be  obtained  by  a  suit  in 

58  128  TJ.  S.  182. 

»<>  Layton  Pure  Food  Co.  v.  Church  &  Dwight  Co.,  182  Fed.  24-34. 

«i  National  Biscuit  Co.  v.  Baker,  95  Fed.  135. 
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equity.  In  the  bill  filed  in  an  equity  cause  it  is 
usual  to  ask  for  both  a  preliminary  and  a  perpetual 
injunction.  To  prevent  the  continuation  of  the  in- 
fringement  is  usually  what  is  desired  in  trademark 
cases,  and  suits  in  equity  are  almost  universally  re- 
sorted to.  In  fact,  the  injunction  is  the  important 
thing. 

A  preliminary  injunction  will  not  be  granted  un- 
less it  is  fairly  clear  that  infringement  is  shown. 
In  cases  of  doubt,  no  preliminary  injunction  will  be 
allowed. 

In  case  the  infringement  is  admitted  or  proved, 
the  complainant  in  an  equity  suit  is  entitled  to  dam- 
ages for  loss  sustained. 

There  are,  of  course,  many  defenses  which  a  de- 
fendant may  make.  The  complainant  may  have  so 
long  delayed  in  asserting  his  rights  that  he  has  lost 
the  right  to  the  exclusive  use  of  his  mark  if  he  once 
had  it;  or,  if  infringement  is  shown,  the  complain- 
ant's conduct  may  prevent  him  from  receiving  dam- 
ages or  profits.  The  fraudulent  use  by  complainant 
of  his  mark  will  prevent  his  favorable  suit.  To 
show  abandonment  by  the  complainant  or  that  his 
chain  of  title  is  not  valid  may  also  be  a  successful 
defense. 

39.  Injunction^ — ^An  injunction  is  an  order  of 
an  equity  court  prohibiting  the  defendant  from 
doing  certain  acts  specified  therein,  or  commanding 
him  to  do  those  acts  recited  in  the  order.  In  trade- 
mark cases  this  order  is  usually  against  the  use  of 
the  mark  of  the  complainant  or  any  such  simulation 
thereof  that  will  lead  to  confusion.    Or  it  may  be  the 
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injunction  requires  the  defendant  to  use  certain 
words  on  his  labels.  An  injunction  is  the  most  valu- 
able relief  which  may  be  obtained.  It  is  granted  on 
the  theory  that  the  law  does  not  afford  an  adequate 
.remedy  by  way  of  damages. 

Injunctions  are  of  two  kinds:  preliminary  and 
permanent.  The  first  is  granted  to  prevent  irre- 
mediable loss  to  the  plaintiff  during  the  pendency  of 
the  suit.  In  order  to  obtain  such  relief  the  plaintiff 
must  show  to  the  satisfaction  of  the  court  that  his 
rights  will  be  seriously  impaired  before  the  cause 
can  be  brought  to  trial.  A  preliminary  injunction 
is  granted  or  refused  on  the  affidavits  of  the  parties. 
If  the  plaintiff  establishes  at  the  final  hearing  of  his 
cause  that  his  mark  is  being  infringed,  a  permanent 
injunction  wiU  be  granted.  Punishment  for  the  fail- 
ure to  obey  the  orders  contained  in  an  injunction  is 
in  the  discretion  of  the  court  which  is  usually  asked 
to  issue  an  attachment  for  contempt. 

40.  State  courts. — Suits  may  be  brought  in  the 
state  courts  and  must  be  brought  there  except  on  reg- 
istered trademarks,  registration,  in  such  cases,  giv- 
ing the  right  to  sue  in  a  federal  court,  and  in  those 
cases  where  there  is  diversity  of  citizenship  between 
the  complainant  and  defendant  and  the  amount  in 
controversy  is  in  excess  of  $3,000  in  value.  It  is  not 
necessary  to  secure  state  registration  in  order  to  bring 
an  action  for  trademark  infringement. 
I  41.  Federal  courts.— Suits  involving  the  right  to 
trademarks  are  usually  brought  in  the  federal  courts 
in  aU  cases  where  those  courts  have  jurisdiction. 
The  judges  of  those  courts  have,  as  a  rule,  become 
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more  expert  from  their  greater  experience  in  such 
cases  than  the  judges  of  the  state  courts.  Injunc- 
tions obtained  upon  suits  involving  registered  trade- 
marks may  be  enforced  anywhere  in  the  United 
States  and  are  not  limited  in  effect  to  the  circuit  in 
which  issued.  The  decision  of  a  federal  court  carries 
much  weight  and  is,  therefore,  more  to  be  desired  for 
the  effect  that  it  will  have  than  is  the  decree  of  a 
state  tribimal. 
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42.  State  registration. — ^A  great  many  of  the 
states  of  the  Umon  have  some  form  of  trademark 
registration  laws.  There  is,  however,  no  miif ormity 
on  the  subject.  Some  of  the  states  have  comprehen- 
sive laws  providing  for  the  registration  of  aU  marks 
in  a  certain  ofl&ce  of  the  state,  usually  the  office  of  the 
Secretary  of  State ;  others  provide  only  for  the  regis- 
tration of  labels  or  insignia  used  by  organizations  of 
workmen,  or  by  the  manufacturers  of  soda  waters, 
and  other  similar  beverages,  oils,  etc. 

43.  Registration  under  the  Act  of  February  20, 
1905. — The  federal  trademark  registration  law  now 
in  force  which  was  passed  February  20,  1905,  and 
went  into  effect  April  1,  1905,  is  based  on  the  clause 
of  the  Constitution  which  gives  Congress  the  author- 
ity to  pass  laws  to  regulate  commerce  among  the 
states,  with  foreign  nations,  and  with  the  Indian 
tribes.  The  provisions  of  this  present  law  are  more 
favorable  to  applicants  and  the  rights  secured  more 
desirable,  judging  by  the  increase  in  the  number  of 
registrations  granted  over  the  number  granted  under 
former  laws. 

,  44.  Who  may  register.— §  1  of  the  Trademark 
Act  provides  that  the  owner  of  a  mark  may  secure 
registration  if  he  has  used  it  in  commerce  with  for- 
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eign  nations,  or  among  the  states,  or  witli  the  Indian 
tribes.  Any  one  of  the  three  uses  is  sufficient  to  sat- 
isfy the  requirements  of  the  statute.  Either  an  owner 
domiciled  within  the  territory  of  the  United  States 
or  one  who  resides  in  a  foreign  country  which  by 
treaty  or  other  convention  allows  similar  privileges 
to  citizens  of  the  United  States  may  obtain  registra- 
tion. The  trademark  statute  apparently  does  not 
contemplate  registration  by, joint  owners.  It  does, 
however,  permit  an  individual,  j&rm,  corporation,  or 
association  to  register. 

It  should  be  kept  in  mind  that  the  mark  must 
be  used  before  registration  can  be  obtained.  An  in- 
tent to  use  or  even  an  advertisement  that  use  will 
be  begun  is  not  sufficient. 

A  voluntary  association  all  of  whose  members  have 
the  right  to  use  a  mark  is  not  entitled  to  register 
that  mark. 

It  was  recently  held  by  the  Patent  Office  that  a 
fruit  exchange  acting  as  a  selling  agpnt  could  not 
register  a  mark  used  by  all  of  the  members.®^  Its 
use  did  not  meet  the  test  of  exclusiveness. 

An  unincorporated  association  which  is  engaged  in 
traffic  in  some  class  of  merchandise  and  which  has 
exclusive  right  to  its  mark  may  secure  registration. 

By  §3  of  the  Amendatory  Act  of  May  4,  1906, 
the  right  to  register  by  a  foreigner  was  granted  for 
marks  used  on  the  products  produced  in  a  manu- 
facturing establishment  within  the  territory  of  the 
United  States  by  the  foreigner.  This  provision  ap- 
parently was  passed  for  the  purpose  of  encouraging 

«2  Stranin  t.  Ontario-Cucamongo  !Fniit  Ezehange,  184  O.  G.  551. 
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foreigners  to  establish  manufacturing  establishments 
in  the  United  States. 

45.  Statement. — ^In  order  to  secure  registration 
it  is  necessary  to  file  an  application  in  writing  con- 
sisting of  a  petition,  a  statement,  and  a  declaration, 
addressed  to  the  Commissioner  of  Patents.  The  pe- 
tition is  merely  a  request  to  the  Commissioner  ask- 
ing that  registration  be  granted  imder  the  provisions 
of  the  statute. 

The  statement  must  show  the  domicile,  location, 
and  citizenship  of  the  applicant;  the  class  of  mer- 
chandise and  the  particular  description  of  goods 
upon  which  the  mark  has  been  used;  must  specify 
the  length  of  time  during  which  the  mark  has  been 
used  and  contain  a  statement  of  the  manner  in  which 
the  mark  is  applied  or  affixed  to  the  goods.  A  de- 
scription of  the  mark  may  be  included  if  the  appli- 
cant so  desires,  provided  such  description  is  of  a 
character  to  merit  the  approval  of  the  Commissioner. 
The  description  must  be  supplied  if  required  by  the 
Commissioner.  The  application  must  be  signed  by 
the  applicant. 

It  is  to  be  noted  that  both  domicile  and  location 
must  be  given.  It  is  not  a  sufficient  compliance  with 
the  statute  to  state  merely  that  an  applicant,  a  cor- 
poration, for  instance,  was  organized  under  the  laws 
of  a  certain  state,  and  that  it  is  doing  business  at  a 
specific  address;  both  the  location  and  the  place  of 
business  should  be  stated. 

Section  2  of  the  Act  of  May  4, 1906,  provides  that 
the  Commissioner  shall  establish  classes  of  merchan- 
dise for  the  purpose  of  registration,  and  he  has  in  ac- 
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cordanee  with  the  provisions  of  this  law  established 
forty-miie  classes  which  are  shown  in  the  copies  of 
the  Rules  and  Regulations  which  may  be  obtained 
upon  application  to  the  United  States  Patent  Office. 

The  law  requires  that  a  particular  description  of 
the  goods  be  given.  This  phrase '  *  particular  descrip- 
tion of  goods"  does  not  mean  that  the  ingredients  of 
a  medicine,  for  instance,  shall  aU  be  given;  it  merely 
requires  tiiat  the  ordinary  trade  designation  of  a  par- 
ticular article  be  set  up^  in  the  application. 

"Meats"  has  been  held  to  be  indefinite,  and  not 
a  description  of  the  goods  such  as  is  required  by  the 
statute.**  "Implements,  apparatus,  and  goods  used 
in  athletic  games  and  sports"  is  not  sufficiently  def- 
inite.** "Table  syrup,"  however,  is  sufficiently  defi- 
nite. So  also  is  "An  oleaginous  compound  for  use 
as  a  pastry  shortening." 

A  description  of  the  trademark  should  usually  be 
given  in  the  statement  if  there  is  any  doubf  as  to  the 
character  of  the  mark;  a  description  will  usually  be 
required  by  the  Patent  Office  in  such  cases. 

46.  Declaration. — §  2  of  the  Trademark  Act  pro- 
vides the  character  of  declaration  which  shall  be 
filed.  This  declaration  must  be  made  by  an  individ- 
ual, or  a  member  of  the  firm  or  an  officer  of  the  cor- 
poration or  association  applying,  and  must  be  sub- 
stantially to  the  effect  that  the  applicant  believes 
himself  to  be  the  owner  of  the  mark,  or  that  the  firm, 
corporation,  or  association  making  the  application 
is  the  owner;  that  no  other  person,  firm,  corporation, 

es  The  Eingan  Packing  Assn.,  119  O.  G.  2234. 

64  A.  G.  Spalding  &  Co.,  App.  D.  C.  314,  and  123  O.  G.  321. 
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or  association,  to  the  best  of  the  applicant's  knowl- 
edge and  belief,  has  the  right  to  use  such  trademark 
in  the  United  States,  either  in  the' identical  form  or 
in  any  such  near  resemblance  thereto  as  might  be 
calculated  to  deceive ;  that  the  mark  is  used  in  com- 
merce among  the  several  states  or  with  foreign  na- 
tions, or  with  Indian  tribes ;  that  the  description  and 
drawings  truly  represent  the  trademark  sought  to 
be  registered,  and  that  the  facts  set  forth  in  the  state- 
ment are  true.  Some  additional  statements  are  re- 
quired to  be  made  by  a  foreign  applicant.  These 
will  be  referred  to  under  the  section  relating  to  "For- 
eign applicants,"  in  which  are  also  considered  the 
other  requirements  imposed-  upon  a  foreigner. 

47.  Drawings  and  specimens. — The  drawing  re- 
quired to  be  filed  with  an  application  must  show  the 
mark  in  exactly  the  same  form  that  it  appears  in  the 
specimens  furnished ;  the  style  of  type,  for  instance, 
must  be  the  same.  Matter  shown  on  a  label  which 
is  not  proper  subject  matter  for,  registration  as  a 
technical  trademark  if  placed  on  the  drawing,  must 
be  disclaimed.  A  foreign  applicant  has  the  same 
priviltge  as  an  applicant  located  in  the  United  States 
in  selecting  a  mark  for  which  he  may  make  a,pplica- 
tion  for  registration.  He  is  not  .required  to  present 
for  registration  all  the  arbitrary  features  shown  by 
his  foreign  certificate  but  may  select  from  it  what  he 
regards  as  the  distinguishing  feature.  One  form 
only  of  the  mark  must  be  shown  on  the  drawing. 
Even  if  the  labels  show  different  forms  of  printing 
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or  illustrating  the  mark,  but  one  form  may  be  shown 
in  a  trademark  application. 

The  law  requires  such  number  of  specimens  show- 
ing the  mark  as  actually  used  as  may  be  specified  by 
the  Commissioner  of  Patents,  and  he  has  required 
that  five  specimens  be  furnished.  The  only  exception 
to  the  rule  requiring  five  specimens  to  be  furnished 
is  in  food  and  drug  cases.  In  these  cases  it  is  usual 
to  furnish  one  specimen  showing  the  use  on  each  item 
of  goods,  provided,  however,  that  at  least  five  speci- 
mens in  all  are  filed. 

Labels  showing  the  use  upon  meat  products  must 
be  approved  by  the  Bureau  of  Meat  Inspection  of 
the  Department  of  Agriculture;  but  one  label  for 
each  particular  item  of  goods  is  required. 

Mutilated  specimens  are  not  acceptable. 

48.  Foreign  applicants. — ^A  foreign  applicant  in 
his  declaration  must  make  the  same  allegations  as 
an  applicant  located  in  this  country,  except  that  it 
shall  not  be  necessary  for  him  to  state  that  the  mark 
has  been  used  in  commerce  with  the  United  States  or 
among  the  states  thereof.  In  addition  to  these  alle- 
gations, a  foreign  applicant  must  set  forth  l5iat  the 
'mark  he  desires  to  register  has  been  registered  in  the 
country  in  which  he  resides,  with  the  date  of  regis- 
tration. If  registration  has  not  been  obtained,  the 
declaration  should  contain  a  statement  that  apph- 
ca-tion  for  registration  has  been  made,  with  the  date 
of  the  application.  The  verification  required  in  such 
*  declarations  must  be  made  before  a  minister,  consul, 
or  other  similar  officer  holding  a  commission  under 
the  Government  of  the  United  States,  or  an  officer 
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having  a  seal  and  authorized  to  administer  oaths, 
whose  authority  must  be  proved  by  the  certificate 
of  a  diplomatic  or  consular  officer  of  the  United 
States.  Although  application  may  be  made  by  a  for- 
eigner before  registration  is  obtained  abroad,  a  cer- 
tificate may  not  be  issued  to  him  until  his  mark  has 
actually  been  registered  in  the  country  in  which  he  is 
located,  in  accordance  with  the  provision  of  §  4  of  the 
Act  of  February  20, 1905. 

Only  the  goods  shown  in  a  foreign  certificate  of 
registration  may  be  included  in  an  application  filed 
in  this  country.*" 

A  foreign  applicant  is  required  to  specify  as  a 
representative  some  person  in  the  United  States  on 
whom  process  or  notice  of  proceedings  affecting  the 
right  of  ownership  of  the  mark  may  be  served.-* 

49.  Marks  not  registrable. — §  5  of  the  Trademark 
Act  specifies  that  no  mark  by  which  the  goods  of 
the  owner  may  be  distinguished  from  other  goods  of 
the  same  class  shall  be  refused  registration,  unless 
it  is  of  a  particular  character  specified.  The  excepted 
marks  are  those  which  consist  of  or  comprise  im- 
moral or  scandalous  matter;  the  "flag  or  coat-of-arms 
of  this  or  any  foreign  country;  any  name,  distin- 
guishing mark,  character,  emblem,  or  similar  device 
adopted  by  any  organization,  club,  or  society,  incor- 
porated in  any  state  of  the  United  States  prior  to  the 
date  of  adoption  and  use  of  the  mark  by  the  appli- 
cant; marks  so  similar  to  a  registered  or  known  mark 
and  appropriated  to  goods  of  the  same  descriptive 

«» Dawson,  Halliwell  &  Co.,  124  0.  G.  628. 
««Seei44. 
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properties  as  to  cause  confusion;  merely  the  nalme 
of  an  individual,  firm,  corporation,  or  associa- 
tion, not  written,  printed,  or  impressed  in  some  par- 
ticular or  djistinctive  manner  or  in  association  with 
the  portrait  of  an  individual;  mere  words  or  de- 
vices which  are  descriptive  of  the  goods;  or  geo- 
graphical names  or- terms,  or  the  portrait  of  a  living 
individual  without  the  written  consent  of  that  indi- 
vidual. Deceptive  marks  or  marks  used  in  connec- 
tion with  deceptive  matter  are  likewise  not  regis- 
trable under  this  act. 

The  representation  of  the  Virgin  Mary  was  refused 
registration.  This  mark  apparently  was  regarded 
as  of  a  scandalous  nature. 

The  seal  of  a  state,  or  the  words  indicating  the 
seal,  are  iiot  registrable. 

The  name  "Dewey"  was  held  by  the  Patent  Office 
to  refer  to  a  living  celebrity,  and  not  to  be  registrable 
without  the  consent  of  that  person. 

The  registration  of  the"  name  or  the  picture  of  a 
President  of  the  United  States,  even  after  his  death, 
is  not  permitted,  on  the  ground  that  it  is  against 
public  policy  to  register  such  a  mark." 

The  names  and  pictures  of  dead  monarchs  or  simi- 
lar officers  of  other  countries,  however,  are  held  to 
be  registrable.  The  mark  "King  Edward  VII," 
after  the  death  of  that  ruler,  was  registered.  The 
registration  of  the  emblem  of  the  Red  Cross  Society 
is  not  permitted,  as  was  indicated  in  §  23. 

50.  Same  subject. — ^What  constitutes  such  simir 
larity  that  registration  must  be  refused  in  view  of  a 

87  Banner  CSgar  Co.,  138  0.  G.  528. 
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registered  or  known  mark  is  indicated  in  the  rules 
laid  down  on  the  subject  of  infringement,  in  §  32. 

The  rule  for  determining  when  goods  are  of  the 
same  descriptive  property  is  pointed  out  in  §  34.  This 
is  a  subject  upon  which  there  are  many  conflicting 
decisions.    The  true  rule  is  yet  to  be  found. 

51.  Ten-Year  Proviso. — The  next  to  the  last  par- 
agraph of  §  5  provides  for  the  registration  of  a  mark 
which  has  been  in  actual  and  exclusive  use  by  the 
applicant  for  ten  years  next  preceding  February  20, 
1905.  This  proviso  permits  the  registration  of  de- 
scriptive and  geographical  words  and  other  words 
not  regarded  as  technical  trademarks.  It  does  not, 
however,  permit  the  registration  of  scandalous  marks 
or' public  insignia. 

Not  all  other  marks,  however,  are  registrable  under 
this  provision.  A  figure  consisting  of  straight  sides 
and  curved  top  and  bottom  formed  of  two  parallel 
lines  on  the  door  of  a  signal  box  was  held  not  to  be 
a  trademark  and  not  registrable  under  this  proviso.** 

52.  Oppositions.^-If  a  trademark  is  found  to  be 
registrable,  the  law  requires  it  to  be  published  at 
least  once  in  the  Official  Gazette  of  the  United  States 
Patent  Office.  Anyone  who  believes  he  would  be 
damaged  by  the  registration  of  this  mark  may  within 
thirty  days  from  the  date  of  publication  file  an  oppo- 
sition to  its  registration.  If  upon  consideration  of 
the  question  it  is  found  that  damage  would  result  to 
the  opposer,  and  that  the  applicant  has  not  the  exclu- 
sive right  to  the  mark,  registration  is  refused.  It  is 
not  necessary  that  the  opposer  have  the  right  to  reg- 

«»The  Gamewell  Fire  Alarm  Telegraph  Co.,  185  0.  G.  827. 
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ister  in  order  to  prevent  the  applicant  from  regis- 
tering.^® 

The  Patent  Office  has  no  q,uthority  to  extend  the 
thirty  days'  time  within  which  a  notice  of  opposition 
may  be  filed. 

The  opposer  need  not  establish  that  confusion  actu- 
ally has  resulted  between  his  mark  and  the  mark  of 
the  applicant ;  if  it  is  reasonably  probable  that  con- 
fusion would  result,  this  is  sufficient.'** 

Some  amendments  to  a  notice  of  opposition  are 
admissible,  but  an  amendment  to  be  admissible  must 
not  set  up  a  new  groimd  of  opposition.  * 

53.  Interferences. — Between  applicants  claiming 
identical  marks  or  marks  so  similar  as  to  cause  con- 
fusion, or  between  an  applicant  and  the  owner  of  a 
registered  mark  which  is  so  similar  to  the  applicant's 
mark  as  to  cause  confusion  or  mistake  in  the  mind  of 
the  pubUc,  an  interference  may  be  declared,  pro- 
vided of  course  that  the  marks  of  the  applicants,  or 
of  the  applicant  and  registrant,  are  applied  to  goods 
of  the  same  descriptive  properties.  This  proceeding 
is  for  the  purpose  of  determining  the  ownership  of 
the  mark  and  in  such  inter  partes  proceedings  the 
Patent  Office  follows  generally  the  rules  provided  in 
federal  equity  proceedings.  An  interference,  how- 
ever, will  not  be  declared  between  an  applicant  and 
a  registrant  unless  the  date  of  use  specified  by  the 
applicant  is  earlier  than  the  date  of  registration." 

SB  Green,  Tweed  &  Co.  v.  Manufacturers  Belt  Hook  Co.,  137  O.  G.  2221; 
Kational  Food  Co.  v.  Williams,  133  O.  G.  232. 

TO  Northwestern  Milling  Co.  v.  Callam  &  Son,  137  O.  G.  2222. 

7»Ino  Medicine  Co.,  101  O.  Q.  887;  Philadelphia  Watch  Case  Co.  v.  Dueber 
et  al.,  122  O.  G.  1725. 
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An  applicant  is  not  bound  by  the  date  of  use  set  up 
in  his  application,  nor  is  a  registrant  prevented  from 
establishing  an  earlier  date  of  use  than  that  shown  in 
his  certificate.'* 

54.  Cancellation. — ^A  certificate  of  registration 
may  be  canceled  upon  application  to  the  Commis- 
sioner of  Patents,  if  it  can  be  proved  that  the  regis- 
trant was  not  entitled  to  use  of  the  mark  at  the  date 
of  his  application,  or  that  the  mark  is  not  used  by 
the  registrant,  or  that  it  has  been  abandone'd.  All 
that  is  necessary  to  secure  cancellation  of  a  mark  reg- 
istered under  the  ten-year  proviso,  provided  of  course 
the  registered  mark  is  not  a  technical  mark,  is  to 
establish  use  within  the  ten-year  period — ^that  is, 
between  February  20,  1895,  and  February  20,  1905. 
The  Official  Gazette  contains  notices  of  all  cancella- 
tions. 

55.  Fee,  duration  of  certificate,  and  renewal. — 
The  fee  for  registration  of  a  trademark  is  $lO  and 
certificates  of  registration  under  the  Trademark  Act 
remain  in  force  for  twenty  years.  Certificates  which 
were  granted  under  the  Act  of  1881  may  at  any  time 
within  six  months  prior  to  the  date  of  their  expira- 
tion be  renewed  under  the  provisions  of  the  Act  of 
February  20,  1905,  The  form  of  application  for 
renewal  is  the  same  as  that  for  an  original  applica- 
tion, except  that  in  the  statement  it  should  be  speci- 
fied that  the  application  is  for  the  renewal  of  a  cer- 
tain certificate,  giving  the  number  of  that  certificate 
and  the  date  of  registration.  It  should  also  be  pointed 

"  Broderick  &  Bascom  Bope  Co.  v.  A.  Leschen  &  Sons  Bope  Co.,  100  O.  6. 
3011. 
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out  that  this  application  for  renewal  is  made  in  ac- 
cordance with  the  provisions  of  §12  of  the  Trade- 
mark Act  of  February  20, 1905. 
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UNFAIE  COMPETITION 
AND  GOOD -WILL 

BY 

JAMES  LOVE  HOPKINS,  LL.B.* 

1.  The  relationship  of  good-will  to  the  law  of 
unfair  competition. — ^The  essential  characteristics  of 
good- will  have  existed  since  the  earliest  days  of  com- 
merce; the  law  was  tardy  in  according  to  good-will 
recognition  and  protection/  The  definition  of  good- 
will formulated  by  Mr.  Justice  Story  is  classic;  he 
defines  it  as  "the  advantage  or  benefit  which  is  ac- 
quired by  an  establishment  beyond  ttie  mere  value 
of  the  capital,  stock,  funds,  or  property  employed 
therein,  in  consequence  of  the  general  publie  patron- 
age and  encouragement  which  it  receives  from  con- 
stant or  habitual  customers,  on  account  of  its  local 
position  or  common  celebrity,  or  reputation  for  skill 
or  affluence,  or  punctuality,  or  from  other  accidental 
circumstances  or  necessities,  or  even  from  ancient 
partialities  or  prejudices."^  This  definition  is  espe- 
cially worth  the  student's  study  because  the  United 

* Attorney-at-law,  St.  Louis,  Mo.  Author:  "TJnfair  Tiade,"  "Trade- 
marks," "Patents,"  "Judicial  Code,"  "New  Federal  H|nity  Rules." 
Contributor  to  legal  periodicals. 

1  People  ex  rel.  A.  J.  Johnson  Co.  v.  Roberts,  159  N.  Y.  70,  80,  53  N.  E. 
686^  45  L.  B.  A.  126. 

2  Story,  Partnership,  §  99. 
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States  Supreme  Court  has  accepted  and  endorsed  it.' 
A  general  examination  of  the  other  judicial  defini- 
tions will  lead»to  a  more  perfect  understanding  of 
the  term.*    , 

s  Metropolitan  Natl.  Bank  v.  St.  Louis  Dispatch  Co.,  149  IT.  S.  436,  446, 
37.  L.  Ed.  799,  802. 

*"It  is  the  probaisility  that  the  business  will  continue  in  the  future  as 
in  the  past,  adding  to  the  profits  of  the  concern  and  contributing  to  the 
means  of  meeting  its  engagements  as  they  come  in."  Sanderson,  J.,  in 
Bell  V.  Ellis,  33  Gal.  620,  625. 

"Goodwill  was  defined  by 'Lord  Eldon  in  Cruttwell  v.  Lye,  17  Ves.  335, 
346  (Eng.),  to  be  'nothing  more  than  the  probability  that  the  old  customers 
will  resort  to  the  old  place';  but  Vice-Ohancellor  Wood,  in  Churton  v. 
Douglas,  Johnson,  174,  188  (Eng.),  says  it  would  be  taking  too  narrow  a 
view  of  what  is  there  laid  down  by  Lord  Eldon  to  confine  it  to  that,  but 
that  it  must  mean  every  positive  advantage  that  has  been  acquired  by  the 
old  firm  in  the  progress  of  its  business,  whether  connected  with  the  premises 
in  which  the  business  was  previously  carried  on,  or  with  the  name  of  the 
late  firm,  or  with  any  other  matter  carrying  with  it  the  benefit  of  the  busi- 
ness."  Mr.  Chief  Justice  Fuller  in  Menendez  v.  Holt,  128  IT.  S.  514,  522. 

' '  The  goodwill  of .  an  established  business,  which  is  a  common  subject 
of  contract,  is  nothing  but  the  chance  of  being  able  to  keep  the  business 
which  has  been  established."  Wallace,  J.,  in  Barber  v.  Connecticut  Mutual 
Life  Ins.  Co.,  15  Fed.  312,  313. 

"It  is  property  of  a  very  peculiar  and  exceptional  character.  It  is  in- 
tangible property  which,'  in  the  nature  of  thinigs,  can  have  no  existence 
apart  from  a  business  of  -some  sort  that  has  been  established  and  carried 
on  at  a  particular  place."  Thayer,  J.,  in  Metropolitan  Natl.  Bank  v.  St. 
Louis  Dispatch  Co.,  36  Fed.  722,  724. 

' '  The  goodwill  of  a  business  comprises  those  advantages  which  may  inure 
to  the  purchaser  from  holding  himself  out  to  the  public  as  succeeding -to 
an  enterprise  which  has  been  identified  in  the  past  with  the  name  and  repute 
of  his  predecessor. ' '  Wallace,  J.,  in  Knoedler  v.  Boussod,  47  Fed.  465,  466. 
This  definition  was  approved  on  appeal.  Knoedler  v.  Glaenzer,  55  Fed.  895, 
899. 

"Goodwill  has  been  defined  as  'aU  that  good  disposition  which  customers 
entertain  toward  the  house  or  business  identified  by  the  particular  name 
or  firm,  and  which  may  induce  them  to  continue  giving  their  custom  to  it. ' 
There  is  nothing  marvelous  or  mysterious  about  it.  "When  an  individual 
or  a  firm  or  a  corporation  has  gone  on  for  an  unbroken  series  of  years  con- 
ducting a  particular  business,  and  has  been  so  scrupulous  in  fulfilling  every 
obligation,  so  careful  in  maintaining  the  standard  of  goods  dealt  in,  so 
absolutely  honest  and  fair  in  all  business  dealings  that  customers  of  the 
concern  have  become  convinced  that  their  experience  in  the  future  wiU  be 
as  satisfactory  as  it  has  been  in  the  past,  while  such  customers '  good  report 
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The  iDtimate,  indeed  inseparable,  identity  of  good- 
will with  trademarks  and  trade-names  has  been  rec- 
ognized from  an  early  date.  Chancellor  Walworth, 
in  1848,  wrote :  *  *  The  court,  in  trademark  cases,  pro- 
ceeds on  the  ground  that  the  plaintifE  has  a  valuable 

of  their  own  experience  tends  continually  to  bring  new  enstomers  to  the 
same  concern,  there  has  been  produced  an  element  of  value  quite  as  im- 
portant—in some  cases,  perhaps,  far  more  important — ^than  the  plant  or 
machinery  with  which  the  business  is  carried  on.  That  it  is  property  is 
abundantly  settled  by  authority,  and,  indeed,  is  not  disputed.  That  in  some 
cases  it  may  be  valuable  property  is  manifest."  Lacombe,  J.,  in  Washburn 
v.  National  Wall  Paper  Co.,  81  Fed.  17,  20. 

"Goodwill  has  been  defined  by  this  court  to  be  'the  favor  which  the 
management  of  a  business  wins  from  the  public,  and  the  probability  that 
old  customers  will  continue  their  patronage. '  ' '  McGrath,  J.,  in  Williams  v. 
Farrand,  88  Mich.  473,  477.  This  is  Judge  Cooley's  definition,  which  has 
been  approved  in  White  v.  Trowbridge,  216  Pa.  11,  64  Atl.  Eep.  862. 

"There  is  considerable  difficulty  in  defining  accurately  what  is  included 
under  this  term  goodwill;  it  seems  to  be  that  species  of  coijnection  in  trade 
which  induces  customers  to  deal  with  a  particular  firm.  It  varies  almost 
in  every  ease,  but  it  is  a  matter  distinctly  appreciable  which  may  be  pre- 
served (at  least  to  some  extent),  if  the  busiaess  be  sold  as  a.  going  concern, 
but  which  is  wholly  lost  if  the  concern  is  wound  up,  its  liabilities  discharged, 
and  its  assets  got  in  and  distributed."  Sir  John  Eomilly,  M.  E.,  in  Wed- 
derbum  v^  Wedderbum,  22  Beavan,  84,  104  (Eng.). . 

"The  most  comprehensive  (definition)  perhaps  is  that  given  by  Bates  in 
his  work  on  the  Law  of  Partnership,  §  657,  viz.:  'Every  pcissible  advantage, 
acquired  by  a  firm  in  carrying  on  its  business,  whether  connected  with 
premises,  or  name,  or  other  matter.'  "  Wilkin,  J.,  in  Parwell  v.  Huling, 
132  ill.  112,  119,  23  N.  E.  438,  439.  Approved  in  Donthart  v.  Logan,  86 
111.  App.  294,  309,  310. 

"It  would  be  too  narrow  to  construe  the  word  'business'  to  be  the 
goodwill  of  the  business.  »  •  *  The  goodwHl  of  a  business  is  not  the 
business,  but  is  one  result  springing  out  of  it."  Boss,  C.,  J.,  in  McGowan 
V.  Griffin,  69  Vt.  168,  37  Atl.  298. 

,  "The  probable  retention  of  customers  *  *  *  is  what  is  meant  by 
'goodwUl.'  *  *  *  A  monopoly  has  no  goodwill,  for  its  customers  are 
retained  by  compulsion,  not  by  their  voluntajy  choice."  Per.  Curiam,  Bris- 
tol V.  B.  &  W.  Waterworks,  23  E.  I.  274,  49  AtU  974,  975. 

"There  is  no  goodwill  in  a  share  of  stock  over  and  above  the  goodwill 
which  belongs  to  the  corporation,  and  if  the  corporation  seDs  and  conveys 
all  that  it  possesses  'capable  of  private  ownership,'  it  sells  and  conveys  its 
goodwilli  and  there  is  nothing  left  of  goodwill  or  anything  else  belonging 
to  the  stockholders.  This  is  so  plain  that  he  who, runs  may  read."  Brewer, 
J.,  dissenting.    San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  S.  93. 
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interest  in  the  good-will  of  his  trade  or  business,  and 
that,  having  appropriated  to  himself  a  particular 
label,  sijgn,  or  trademark,  indicating  that  the  article 
is  manufactured  or  sold  by  him  or  under  his  author- 
ity, or  that  he  carries  on  his  business  at  a  particular 
place,  he  is  entitled  to  protection  against  anyone  who 
attempts  to  pirate  upon  the  good-will  of  his  friends, 
customers,  or  patrons  of  trade,  by  sailing  under  his 
flag  without  his  authority. "  ^  So  where  the  good-will 
is  conveyed,  the  trademarks®  and  trade-names''  pass 
to  the  purahaser ;  and  this  although  the  conveyance 
is  merely  of  "the  business,"  "good-w;ill"  not  being 
expressly  mentioned.® 

When  good-will  is  invaded  there  is  imf  air  competi- 
tion. Where  trademark  infringement  occurs,  it  is 
an  invasion  of  good-will.®  The  right  of  the  trader, to 
be  subjected  to  none  but  fair  competition  is  his  broad, 
general  right,  coextensive  with  his  good- will ;  per- 
haps exceeding  the  scope  of  his  good-will,  for  there 
might  be  unfair  competition  as  against  a  new  busi- 
ness, whose  good-will  would  not,  for  the  purposes  of 
taxation,  or  within  the  extant  definitions  of  good-will, 
be  considered  to  be  established.^"  Yet  a  business, 
yoimg  or  old,  solvent  or  insolvent,  must  have  a  situs 
or  a  name,  and  any  attempt  of  a  competitor  to  divert 
trade  by  adopting  false  representations  as  to  that 

'Partridge  v.  Menck,  2  Barb.  Ch.  101  (N.  Y.). 
e  Shipwright  v.  Clements,  19  W.  E.  599  (Eng.). 
TChurton  v.  Douglas,  Johns.  174  (Eng.). 

8  Shipwright  V.  Clements,  19  W.  E.  599  (Eng.). 

9  See  subject  Trademarks. 

10  That  good-will  must,  be  acquired  by  use  of  long  enough  duration  to 
establish  a  business  as  having  some  permanency,  see  Moore  v.  Bawson,  185 
Mass.  264,  70  N..B.  64.  . 

524 


UNFAIR  COMPETITION  5 

niame  or  situs  would  be  unfair  competition.  So  we 
may  state  good- will  to  be  the  thing  which  is  invaded 
when  unfair  competition  is  practiced,  and  be  fairly 
within  the  decisions,  as  well  as  within  the  limits  of 
logic. 

Good-will  includes  the  name  under  which  the  busi- 
ness is  carried  on;"  it  includes  the  trademarks  used 
in  the  business ; "  in  the  case  of  a  partnership  it  has 
been  held  to  be  included  in  the  phrase,  "stock  belong- 
ing to  the  partnership" ;  ^*  and  it  has  been  held  to  be 
embraced  in  the  expression,  "business  connections 
and  patronage. "  " 

When  good-will  is  sold,  the  fairness  of  competition 
between  vendor  and  vendee  becomes  a  matter  largely 
dependent  upon  the  contract  of  sale ;  ^^  but  the  vendor 
may  not  defend  against  such  an  agreement  upon  the 
ground  that  it  violates  the  Sherman  Anti-Trust  Law,^® 
unless  the  contract  has  a  direct  relation  to  interstate 
commerce.^'' 

2.  Unfair  competition. — ^With  this  preliminary 
consideration  of  the  peculiar  inter-relation  of  good- 
will and  unfair  competition,  we  proceed  to  the  con- 
sideration of  competition,  and  what  constitutes  un- 
fairness therein.    In  this  inquiry  we  must  bear  in 

""The  name  of  a  firm  is  a  very  important  part  of  the  goodwill  of  the 
business  carried  on  by  the  firm. ' '  Wood,  V.  C,  in  Churton  v.  Douglas,  Johns. 
174  (Eng.).    As  to  a  newspaper  "the  goodwill  attaches  to  ita  name  rather 
than  to  the  place  of  publication. ' '     Puller,  C.  X,  in  Metropolitan  Natl. , 
Bank  ■?.  St.  Louis  Dispatch  Co.,  149  U.  S.  446,  37  L.  Ed.  802. 

12  Morgan  t.  Eogerg,  19  Fed.  596. 

13  Hall  V.  Barrows,  4  DeG.  J.  &  S.  150  (Eng.). 
"  Kellogg  V.  Totten,  16  Abb.  Pr.  35  (N.  Y.). 
"  Bradford  v.  Peckham,  9  E.  I.  250. 

i«  Act  of  July  2,  1890,  26  Stat,  at  L.  209. 

"  Davis  V.  A.  Booth  &  Co.,  181  Fed.  31,  36,  65  C.  C.  A.  269. 
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mind  that  peculiar  statutes,  state  and  federal,  may 
affect  the  facts  of  a  particular  case,  but  cannot  come 
within  the  scope  of  this  article.  We  are  concerned 
with  the  broad  doctrines  of  unfairness  in  trade,  inde- 
pendent of  statutory  prohibitions. 

The  law  of  unfair  competition  came  into  being  as 
an  outgrowth  of  the  law  of  trademarks. 

It  is  the  nearest  equivalent  of  the  term  "passing 
off"  in  the  English  cases,^*  and  "concurrence  deloy- 
ale"  in  the  'French.^*  Yet  its  scope  and  range  have 
not  been  strictly  defined  in  the  United  States.  It  has 
been  applied  to  trade  methods  violative  of  statute, 
as  in  the  prosecution  of  the  National  Cash  Register 
Company  under  th6  Sherman  Act.  It  undoubt- 
edly includes  actions  against  a  vendor  of  good- will 
for  breach  of  covenant  not  to  reengage  in  trade,  and 
it  certainly  includes  trade  libel  and  slander  when  the 
-  libel  is  published  or  slander  uttered  by  a  competitor; 
though  trade  Ubel  or  slander  by  one  not  a  competitor 
is  merely  a  libel  or  a  slander,  as  the  case  may  be,  and 
is  not  unfair  competition.^" 

It  includes  the  law  of  trademarks,  treated  else- 
where in  this  work.  "The  law  of  trademarks  is  but 
part  of  the  law  of  unfair  competition  in  trade." "^ 
"A  trademark  is  a  trademark  because  it  is  indica- 
tive of  the  origin  of  the  goods.  The  entire  substan- 
tive law  of  trademarks  (excepting  statutory  provi- 

18  Lever  Bros.  (Ltd.)  v.  Bedingfield,  80  L.  T.  100  (Eng.). 
lopouillet,  Marques  de  Fabrique  et  de  la  Concurrence  Deloyale  (4:th  ed.), 
^     §459. 

20  See  Professor  Jeremiah  Smith,  Disparagement  of  Property,  13  Colum- 
bia Law  Beview  13,  121. 

21  Bradford,  J.,  in  Dennison  Manufacturing  Co.  v.  Thomas  Manufactur- 
ing Co.,  94  Fed.  651. 
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sions  and  construction)  is  a  branch  of  tlie  broader  law 
of  unfair  competition.  The  ultimate ,  offense  always, 
is  that  defendant  has  passed  off  his  goods  as  and  for 
those  of  the  complainant."^^ 

The  law  of  unfaircompetitioti  is.  based  upon  three 
social  necessities :  First,  to  protect  the  plaintiff  in  the 
good- will  of  his  business;  second,  to  restrain  and 
otherwise  punish  the  trader  who  is  competing  by 
unfair  means ;  third,  to  protect  the  ^  consinning  pub- 
lic from  deception,  imposition,  and  fraud.**' 

3.  The  establishment  of  the  law  of  unfair  com- 
petition.— That  the  American  courts  were  the  first 
to  employ  the  term  "unfair  competition,"  is  gener- 
ally conceded.  In  the  very  first  reported  ckse  in  our 
reports,  involving;  the  names  of  rival  newspapers. 
Chancellor  Sanford  used  the  term  ** competition" 
thus:  "The  struggle  of  these  parties  seems  to  be ' 
merely  a  competition;,  in  which  there  is  no.  imposture 
or  deception."** 

It  seems  probable  that  the  first  uses  of  the  expres- 
sion "unfair  competition"  were  in  cases  which  were 
not  reported,  for  we  find  no  use  of  it  in  the  books  up 
to  1845,  when  we  find  the  doctrine  announced  as 
established,  by  Acting  Vice  C3ian,Qellor  Sandf  ord,  who 
said:  "The  principles  applicable  .to  this  case  are 
well  settled.  A  is  not  to  sell  the  ,  goods  or  manu- 
factures of  B,  under  the  show  or  pretense  that  they 
are  the  goods  or  manufactures  ,of  A,  who,  by  superior 
skill  or  industry,  has  established  the  reputation  of  ' 

22Denison,  J.,  ju  G.  &  C.  Merriam  Co.  v.  Sg,alfield,  (C.  C.  A.),  198  Fed. 
369,372. 

23  Gulden  v.  Chance  (C.  C.  A.),  182  Fed.  303. 

"  Snowden  v.  Noah,  Hopkins  Ch.  347  (N.  T.)  (1826). 
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his  articles  in  the  market.  The  law  will  permit  no 
person  to  practice  a  deception  of  that  kind,  or  to  use 
the  means  which  contribute  to  effect  it.  He  has  no 
right,  and  he  will  not  be  allowed  to  use  the  names, 
letters,  marks,  or  other  symbols  by  which  he  may 
palm  off  upon  buyers,  as  the  manufactures  of  another, 
the  articles  he  is  selling;  and  thereby  attract  to  him- 
self the  patronage  that,  without  such  deceptive  use 
of  such  names,  etc.,  would  have  inured  to  the  benefit 
of  that  other  person  who  first  got  up,  or  was  alone 
accustomed  to  use,  such  names,  marks,  letters,  or  sym- 
bols. ' '  ^^  The  limitations  of  the  present  article  forbid 
an  extended  review  of  the  growth  of  the  doctrine ;  it 
will  suffice  to  say  that  unfair  competition  is  now  rec- 
ognized in  aU  of  the  courts  of  the  United  States,  state 
and  federal,  and  its  broad  definition  is,  "passing  off, 
or  attempting  to  pass  off,  upon  the  public  the  goods 
or  business  of  one  man  as  being  the  goods  or  business 
of  another."^*  "The  law  of  unfair  competition  is 
well  settled.  It  is  only  the  application  of  that  law  to 
individual  cases  which  requires  discussion.  "^^  As 
to  the  range  of  torts  which  its  doctrines  attempt  to 
remedy,  the  Supreme  Court  of  Wisconsin  has  said: 
"Unfair  competition  *  *  *  takes  as  many  forms 
as  the  ingenuity  of  man  can  devise.  It  may  consist 
of  the  imitation  of  a  sign,  a  trade-name,  a  label,  a 
wrapper,  a  package,  or  almost  any  other  imitation  by 
a  business  rival  of  some  distinguishing  ear-mark  of 
an  established  business,  which  the  court  can  see  is 

25  Coats  V.  Holbrook,  Nelaon  &  Co.,  2  Sand.  Ch.  586  (N.  T.). 
zeKohlsaat,  J.,  in  Sayre  v.  McGill  Ticket  Punch  Co.,  200  Fed.  771,  773. 
27Lacombe,  J.,  in  Walter  Baker  &  Co.  v.  Sanders,  80  Fed.  889,  891,  26 
0.  0.  A.  220. 
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calculated  to  mislead  the  public  and  lead  purchasers 
into  the  belief  that  they  are  buying  the  goods  of  the 
first  manufacturer. ' '  ^® 

4.  The  unfair  competition  cases  classified. — ^Un- 
fairness in  competition,  therefore,  assumes  forms  as 
numerous  and  diversified  as  the  leaves  in  the  forest. 
But  as  we  read  the  cases,  we  find  them  grouped  into 
certain  well-defined  classes  which  embrace  the  bulk 
of  unfair  competition  litigation,  and  hence  an  outline 
wiU  assist  the  student. 

A.  Trading  names  under  which  business  is  con- 

ducted, including — 

1.  Corporate  names  and  names  used 

by  copartnerships  or  sole  trad- 
ers generally.^" 

2.  Proper  names,  embodied  in  cor- 

porate names,  or  the  names  of 
partnerships  or  sole  traders.*" 

B.  Trademarks — Marks  applied  to  the  mer- 

chandise made  or  sold  by  th^  proprietor.*^ 
C    Trade-names,  being-r- 

1.  Marks  not  susceptible  of  exclu- 
sive appropriation  as  technical 
trademarks,  but  applied  to  the 
merchandise  made  or  sold  by 
the  owner  of  the  good-will  of 
which  they  are  a  part.*^ 

28  Window,  J.,  in  Manitowoc  Malting  Co.  v.  Milwaukee  Malting  Co.,  119 
Wis.  543,  97  N.  W.  Eep.  389. 

29 Farmers'  lK)an  &  Trust  Co.  v.  Farmers'  Loan  &  Trust  Co.,  1  N.  Y. 
Supp.  44. 

30  Brown  Chem.  Co.  v.  Meyer,  139  TJ.  S.  540. 

31  McLean  v.  Fleming,  96  TJ.  S.  245. 

32Eeddaway  v.Bentham  Hemp  Spinning  Co.,  67  L.  T.  301  (Eng.). 
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10  UNFAIR  COMPETITION 

2.  Marks  having  the  same  departure 

from  trademarks,  but,  though 
used  in'  connection  with  the 
sale  of  merchandise,  not  ap- 
plied to  the  merchandise  it- 
self.^^ 

3.  Mark^  distinguishing  the  build- 

ing or  locality  in  which  the 
business  is  carried  on.^* 
B.     Containers,  packages  of  distinctive  form, 
shape,  or  color,  with  no  trademark  ele- 
ment.*® 
E.     Conveyances-^delivery  vehicles  having  dis- 
tinctive marks,  with  no  trademark  ele- 
ment.*® 
P.    Advertising  devices  not  falling  within  the 
foregoing    subdivisions,    including    pic- 
tures, catalogue  cuts,  catalogue  numbers, 
descriptive    matter,    and    "slogans"    or 
catch-phrases.*^ 
In  the  footnotes  citations  will  be  found  illustrating 
how  equity  will  enjoin  any  unfair  or  deceptive  use  of 
any  of  the  particulars  in  this  classification. 

5.  Secondary  meanings — The  element  of  time  in 
the  establishment  of  the  plaintiff's  right. — The  ex- 
pression "secondary  meaning,"  as  found  in  many 
unfair  competition  cases,  may  be  stated  in  simple 
terms:  the  descriptive  or  otherwise  generic  mark  is 

33  Lowell  Mfg.  Co.  V.  Lamed,  Fed.  Case  8570, 

34  Walker  v.  Alley,  13  Grant  Up.  Can.  Ch.  366  (Canada). 
85  Cook  &  Bemheimer  Co.  v.  Boss,  73  Fed.  203. 

30  Marsh  v.  Billings,  7  Cnsh.  322  (Mass.). 
S7  Johnson  v.  Hitchcock,  3  N.  Y.  Supp.  680. 
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protected  in  competition  with  a  later  comer  when  the 
mark  has  been  used  so  long  as  to  associate  the  idea  of 
origin  of  manufacture  with  its  use..  Thus,  the  plain- 
tiff is  under  the  burden  of  showing  not  only  prior 
use,  but  use  of  such  long  duration  that  to  permit  the 
defendant  to  use  the  mark  would  have  the  result  of 
misleading  buyers  into  buying  from  the  defendant 
while  thinking  they  were  purchasing  the  plaintiff's 
goods.  "When  the  word  is  incapable  of  becoming  a 
valid  trademark,  because  descriptive  or  geographical, 
yet  has  by  use  come  to  stand  for  a  particular  maker 
or  vendor,  its  use  by  another  in  this  secondary  sense 
will  be  restrained  as  unfair  and  fraudulent  competi- 
tion, and  its  use  in  its  primary  or  common  sense  con- 
fined in  such  a  way  as  will  prevent  a  probable  deceit 
by  enabling  one  maker  or  vendor  to  sell  his  article 
as  the  product  of  another. ' '  ^* 

6.  Locality  of  use  as  aif ecting  the  plaintiff's  right. 
— To  what  extent  the  doctrine  of  local  use  wiU  be 
developed  in  the  future,  is  purely  conjectural.  It  is 
manifest  that  there  should  be  a  distinction  in  this 
regard  between  technical  trademark  cases  and  other 
cases  of  unfair  competition.  It  is  possible  that  the 
rule  adopted  by  the  Supreme  Court  of  Iowa  will 
eventua,lly  be  adopted  through  the  United  States.  It 
is  as  follows:  "When  the  question  of  unfair  trade 
is  involved,  one  person  may  have  a  property  right  in 
the  secondary  use  of  a  word  in  one  locality,  and 
another  in  the  same  word  or  device  in  another.  *  *  * 
(The  right)  is  of  necessity  local,  not  founded  upon 

38  Lurton,  J.,  in  Computing  Scale  Co.  v.  Standard  Computing  Scale  Co., 
55  C.  C.  A.  459,  118  Fed.  965,  967. 

531 


12  UNPAIE  COMPETITION 

any  authority  or  right  from  the  state,  but  based  upon 
usage  in  the  particular  locality  or  localities  in  which 
the  party  is  doing  or  seeks  to  do  business."  ^^ 

In  many  cases  the  fact  that  the  defendant  has 
located  in  the  near  vicinity  of  plaintiff  appears  as  one 
of  the  controlling  facts.*"  But  the  right  of  property 
in  a  technical  trademark  is  not  so  limited,  but  "must 
be  deemed  to  extend  everywhere."*^ 
'  7.  Color  and  configuratidn  generally. — ^The  object 
of  the  competitor  being  to  enable  his  goods  to  be 
passed  ofE  on  persons  desiring  to  purchase  the  orig- 
inal article,  he  must  obviously  make  his  appeal  to 
either  the  ear  or  the  eye  of  the  customer.  "When  the 
appeal  is  to  the  ear,  the  sound  of  the  trademark  or 
trade-name  is  the  thing  to  be  simulated.  When  the 
appeal  is  to  the  eye,  color  and  configuration  may  be 
more  potent  than  mere  words  or  symbols  in  effecting 
the  desired  deception.  Yet  in  studying  the  cases  we 
find  over  and  over  similarities  of  color  and  configura- 
tion which  really  come  close  to  technical  trademarks. 
If,  for  example,  a  manufacturer  dispenses  catsup  in 
a  triangular  pyramidal  bottle,  never  before  used  for 
the  purpose,  made  of  blue  glass,  a  color  never  before 
employed  in  that  trade,  he  does  not,  under  the  law 
as  now  established,  acquire  a  trademark  right  in  that 
peculiar  shape  and  color  of  container;  yet  it  is  hard 
to  point  out  a  convincing  reason  why  the  thing  is  not 
a  trademark,  and  it  is  not  unthinkable  that  in  the 
future  the  combined  use  of  new  shape  and  new  color 

39Deemer,  C.  J.,  in  his  opinion  in  Sartor  v.  Schaden,  125  la.  696,  101 
N.  W.  511. 

loHainque  v.  Cyclops  Iron  Works,  136  Gal.  351,  68  Pae.  1014. 
*!  Kidd  V.  Johnson,  100  U.  S.  617.  25  L.  Ed.  769. 
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in  a  container  will  be  held  to  confer  a  strictly  tech- 
nical trademark  right.  At  all  events,  even  now,  dis- 
tinctive shape  coupled  with  distinctive  color  in  a  con- 
tainer makes  a  combination  of  singularly  effective 
appeal  to  the  chancellor,  and  the  cases  involving  this 
subject  matter  may  almost' be  said  to  stand  in  a  class 
of  their  own.  So  much  for  the  conjoint  effect  of  color 
and  configuration.  In  practice  they  frequently  coexist 
in  the  goods  of  both  parties. 

8.  Particularly  of  color. — Color  alone  is  not  a 
trademark.    Yet  color  is  the  determining  factor  in  a 

^  high  percentage  of  unfair  competition  cases.  Where 
the  defendant  has  adopted  color  in  a  part  of  a  struc- 
ture,*^ or  as  the  color  of  a  liquid,*^  without  any  appar- 
ent reason  or  excuse  except  to  effect  the  passing  off 
of  his  goods  as  and  for  the  plaintiff's,  it  is  fraud  which 
should  be  enjoined. 

9.  Color,  when  there  has  been  a  patent;. — The  ef- 
fect of  the  expiration  of  a  patent  upon  the  trade- 
mark applied  to  the  patented  article  is  to  make  it  of 
common  right.**  But  what  is  the  effect  upon  color, 
applied  to  the  patented  article  during  the  life  of  the 
patent?  This  question  has  been  the  subject  of  a  num- 
ber of  notable  cases.  But  logically  there  is  but  one 
answer:  The  trademark  is  thrown  open  to  the  pub- 
lic, because  to  do  otherwise  would  be  to  prolong  the 
monopoly  of  the  patent.  So  of  color,  to  extend  the 
doctrine  of  unfair  competition  to  color  applied  to  a 
patented  article  after  the  term  of  the  patent  monop- 

*2 Buck's  stove  &  Eange  Oo.  v.  Kieehle,  76  Fed.  758. 
*3  C!oca-Cola  Co.  v.  Gay-Ola  Co.  (C.  C.  A.— 6tli)  200  Fed.  720. 
**  Singer  Manufacturing  Co.  v.  June  Manufacturing  Co.,  163  IT.  8.  169, 
41  I,.  Ed.  118. 
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oly,  would  be  against  public  policy,  for  the  same 
reason/* 

10.  Configuration. — ^In  considering  the  question 
of  similarity  of  shape  as  ground  for  injunction,  as 
well  as  in  considering  the  question  of  color,  it  must 
always  be  kept  in  mind  that  where  either  particular 
is  common  to  the  trade,  injunction  will  not  He.**^ 
Shape  or  configuration  alone,  apart  from  color,  is 
seldom  the  basis  of  injunctive  relief.  It  is  the  com= 
bination  of  shape  and  color  which  is  the  usual  ground 
for  equitable  restraint.^''  But  in  a  clean-cut  case  of 
imitation  of  a  distinctively  shaped  package  (for  ex- 
ample, a  "square-shaped,  bulging-necked  bottle"), 
the  relief  will  be  granted  in  the  absence  of  the  element 
of  color.**  • 

But  where  the  configuration  upon  which  the  suit  is 
predicated  is  that  of  the  article  of  merchandise  itself, 
and  not  thp  container  in  which  such  merchandise  is 
sold,  we  enter  upon  a  field  of  cases  which  must  be  read 
with  careful  discrimination,  or  they  will  be  found  to 
be  very  imcertain  as  guides.  For  example,  imitation 
of  ensemble  in  an  article  which  is  not  covered  by 
patent  is  forbidden  in  equity,  where  a  purpose  to  mis- 
lead the  public  is  manifest  or  proven.*"  But  we  must 
here  distinguish  between  cases  where  the  resemblance 
between  manufactured  articles  is  due  to  their  physical 
requirements,  indispensable  to  commercial  success, 
and  those  in  which  the  resemblances  of  form  (or  color, 

45  Bic«-Stix  Dry  Goods  Co.  v.  Scriven  Co.,  165  Fed.  639,  91  C.  C.  A.  475. 
48  Allen  B.  Wrisley  Co.  v.  Geo.  E.  Bouse  Soap  Co.,  87  Fed.  589. 
*i  Sawyer  v.  Horn,  1  Fed.  24. 

48  Cook  &  Bernheimer  Co.  v.  Boss,  73  Fed.  203. 

49  Globe-Wernicke  Co.  v.  Brown  &  Besly,  121  Fed.  90,  57  C.  C.  A.  344. 
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or  both)  are  not  essential  to  their  vendible  quality, 
and  are  palpably  produced  with  intent  to  mislead  the 
purchaser  as  to  the  source  of  their  manufacture.'"' 
And  this  distinction  has  been  repeatedly  stated/^ 
Judge  Lacombe  has  pointed  out  that  this  matter  is 
one  extreinely  difficult  to  be  determined  upon  affi- 
davits, on  application  for  prelimihary  injunction.*^ 
But  the  simulation  of  form  and  color  in  non-essen- 
tials, quite  independent  of  mechanical  function,  is 
controlling  in  establishing  the  intent  of  the  defendant 
to  cause  confusion  in  the  trade.*^ 

11.  Signs  as  a  medium  of  unfair  competition. — 
The  signs  affixed  to  or  displayed  at  places  where 
goods  are  sold  are  visual  appeals  for  trade  and  may 
readily  be  made  the  instrumentality  of  unfair  com- 
petition.^* The  issue  in  such  a  case  is,  was  the  imita- 
tion close  enough  to  produce,  or  be  calculated  to  pro- 
duce, deception  of  the  public.®* 

12.  Circulars, — The  general  doctrines  we  are  con- 
sidering apply  to  circulars  calculated  to  mislead  the 
public  into  purchasing  from  the  defendant  when  the 
plaintiff's  goods  are  wanted.  They  may  be  so  devised 
as  to  assure  the  purchaser  that  the  goods  of  the 
respective  parties  are  identical,  where  they  are  not,*® 
or  that  they  are  produced  at  the  same  place,  when  in 

50  Marvel  Co.  v.  Pearl,  133  Fed.  Bep.  160,  66  C.  C.  A.  226.- 

51  Enterprise  Mfg.  Co.  v.  Landers,  Frary  &  Clark,  131  Fed.  240,  65  C.  C. 
A.  587;  Yale  &  Towne  Mfg.  Co.  v.  Alder,  154  Fed.  37,  83  C.  C.  A.  149. 

52Kuahmore  v.  Saxon,  154  Fed.  213. 

53  H.  Mueller  Mfg.  Co.  v.  A.  Y.  McDonaly  &  Morrison  Mfg.  Co.,   164 
Fed.  1001. 

51  Miskell  V.  Prokop,  58  Neb.  628,  79  N.  W.  552. 

55  Alnerican  Brewing  Co.  v.  St.  Louis  Brewing  Co.,  47  Mo.  App.  14 ;  Cady 
V,.  Sehultz,  19  E.  I.  193,  32  Atl.  915. 

56  Brown  v.  Braunstein,  83  N.  Y.  Supp.  1096. 
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fact  they  are  not.®^  This  same  principle  applies  to 
circulars  containing  false  representations  that  a  book 
written  by  the  plaintiff  was  "a  back  number,"  the 
defendant  being  the  publisher  of  a  rival  work/* 

13.  The  weighing  of  resemblance. — ^The  cases  of 
unfair  competition  could  be  more  clearly  distinguished 
from  technical  trademark  cases  but  for  the  exteusion 
of  trademark  cases  to  include  other  forms  of  unfair 
competition.  In  other  words,  were  trademark  cases 
limited  to  cases  of  counterfeiting — i.  e.,  where  the 
defendant  has  copied  the  plaintiff's  mark  with  a 
degree  of  exactness — the  question  of  comparison,  or 
testing  likelihood  of  deception,  would  be  clearly  appli- 
cable to  technical  trademaiiks  only  as  a  matter  of 
unfair  competition.  If  the  plaintiff  has  a  trademark, 
and  the  defendant  uses  a  fac-simile,  or  forgery,  of 
that  mark,  then  no  consideration  of  the  tendency  to 
mislead  need  be  entered  upon.  But  when  the  defend- 
ant makes  any  deviation,  the  degree  of  that  deviation 
is  tested  from  the  assumed  point  of  view  of  the  pur- 
chasing public,  and  we  then  adopt  a  test  of  resem- 
blance which  is  common  to  both  of  these  twin  branches 
of  the  science  of  law. 

Digesting  the  rules  established  by  the  cases,  we  find 
the  following : 

1.  As  to  technical  trademark  cases,  the  questions 
of  deception,  confusion,  or  injury  are  of  no  impor- 
tance.^® 

2.  Where  there  is  a  manifest  liability  to  deceive,  no 

57  American  Novelty  &  Mfg.  Co.  v.  Manufacturing  Elec.  Novelty  Co.,  73 
N.  T.  Supp.  755. 

ssHalstead  v.  Houston,  111  Fed.  376. 

59  Walter  Baker  &  Co.  v.  Delapenha,  160  Fed.  746. 
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evidence  of  fraudulent  intent  or  actual  deception  is 
necessary,  either  in  technical  trademark  or  other 
unfair  competition  cases.®"  ' '  Such  proof  is  not  neces- 
sary, where  the  unita,tion  is  so  close  that  it  is  apparent 
that  confusion  must  result."®^ 

3.  But  in  both  classes  of  cases  the  courts  constantly 
resort  to  the  question,  are  the  resemblances  of  the 
plaintiff's  trade-identification  and  those  of  the  defend- 
ant such  that  the  customer  is  likely  to  be  misled  ?  ^^ 

The  English  courts  have  gone  so  far  as  to  say  that 
equity  v^ll  interfere  even  where  the  defendant  is 
doing  that  which  is  legitimate  and  within  his  right, 
if  that  which  he  does  is  so  contrived  as  to  take  away 
something  that  belongs  to  the  plaintiff.®*  And  in  this 
behalf  it  is  quite  immaterial  that  the  purchasing  pub- 
lic does  not  know  the  plaintiff  by  name.  "One  man 
may  well  pass  off  his  goods  as  the  goods  of  another," 
said  Lord  Herschell,  "if  he  passes  them  off  to  people 
who  will  accept  them  as  the  manufacture  of  another, 
although  they  do  not  know  that  other  by  name  at 
all.""* 

In  weighing  resemblances,  it  is  the  English  rule 
that  those  features  of  defendant's  article  that  are  use- 
ful are  to  be  disregarded.  "The  get-up  of  an  article 
means  a  'capricious  addition  to  the  article  itself — ^the 
color,  or  shape,  it  may  be,  of  the  wrapper,  or  any- 
thing of  that  kind;  but  I  strongly  object  to  look  at 

80  Puller  V.  Huff,  104  Fed.  141,  43  C.  C.  A.  453. 

61  Iiacombe,  J.,  in  Ma  opinion  in  American  Pin  Co.  t.  Berg  Bros.,  188 
Fed.  683. 

«2  Kostering  v.  Seattle  Brewing  &  Malting  Co.,  116  Fed.  620,  54  C.  C.  A. 
76. 

63  Huntley  &  Palmer  v.  Eeading  Biscuit  Co.,  10  E.  P.  C.  280  (Eng.). 

61  Powell  V.  Birmingham  Vinegar  Bre\^ry  Co.,  14  B.  P.  C.  730  (Eng.). 
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anything  that  has  a  value  in  use  as  part  of  the  get-up  < 
of  the  article.    Anything  which  is  in  itself  useful  ap- 
pears to  me  rightly  to  belong  to  'the  article  it- 
self.'"*^ 

In  cases  of  unfair  competition  the  eye  of  the  court 
is  the  ultimate"  judge,  guided  and  assisted  by  the  va- 
rious facts  that  are  available.®*  "The  strongest  evi- 
dence *  *  *  is  to  put  the  two  labels  into  the  hands 
of  sensible  men  (court  or  jury)  and  say:  Is  the  one, 
not  identical  with  the  other,  but  is  it  so  like  it  that 
you  must  come  to  the  conclusion  that  it  is  nothing 
but  a  mere  imitation  calculated  to  deceive  ?  You  may 
call  evidence  of  people  in  the  trade  to  say  what  their 
opinion  is ;  but,  after  all,  the  tribunal  which  has  to 
decide  it  generally  decides  upon  a  view."*'^  Experf 
testimony  is  not  admissible  to  explain  non-technical 
English  words,®* 

In  weighing  the  question  of  resemblance  by  visual 
inspection  and  comparison  the  court  will  always  con- 
sider extraneous  facts  bearing  upon  the  defendant's 
good  faith.  For  example,  where  the  defendant,  after 
plaintiff  has  built  up  a  business,  revives  and  resumes 
the  use  of  a  trade-name  once  used  by  defendant,  but 
abandoned  by  him,  that  fact  may  be  controlling  as 
evidence  of  fraudulent  intent.®^  Where  the  defend- 
ant's goods  originally  bore  no  resemblance  to  the 
plaintiff's,  and  he  is  shown  to  have  gradually  Eidopted 

05  Fletcher  Moulton,  L.  J.,  in  J.  B.  Williams  Ck).  v.  J.  H.  Bronnley  & 
Co.,  Ld.,  26  E.  P.  C.  773  (Eng.). 

«8  Jones  V.  Hallworth,  14  E.  P.  C.  233  (Eng.). 

«'  Lord  Esher,  Master  of  the  EoUs,  in  Pinto  v.'  Badman,  8  B.  P.  C.  189 
(Eng.). 

88 Be  Harden  Star  Hand  Grenade  Co.,  55  L.  J.  C!h.  596  (Eng.). 

BB  Daniel  v.  Whitehouse,  15  E.  P.  C.  134  (Eng.). 
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labels,  shape  of  package  and  other  features  of  get-up, 
that  fact  may  likewise  control.'^'*  In  another  case  the 
defendant's  first  label,  made  after  he  had  dealt  in 
and  was  familiar  with  plaintiff's  goods,  was  a  very- 
close  imitation.  He  changed  to  a  more  remote  imi- 
tation. This  course  indicated  his  effort  to  copy  the 
plaintiff's  get-up  as  closely  as  possible,  while  leaving 
enough  difference  to  argue  his  good  faith,  and  he  was 
enjoined.''^ 

14.  Of  labels. — It  has  been  usual  to  treat  cases 
involving  labels  as  though  they  constituted  a  special 
class.  But  for  the  purposes  of  this  article  it  wiU 
suffice  to  point  out  how  the  general  principles  we 
have  discussed  apply  to  label  cases,  and  to  group  the 
label  cases  into  their  general  classes.  We  shall  thus 
avoid  unnecessary  repetition. 

In  the  first  place,  a  case  is  not  to  be  considered  a 
label  case  merely  because  the  plaintiff's  trademark 
is  affixed  to  the  goods  by  being  imprinted  upon  a 
label  attached  to  the  merchandise.  In  such  cases  the 
label  is  merely  a  medium  of  affixation  and  does  not 
affect  the  character  of  the  case  as  a  trademark  case 
pure  and  simple. 

Again,  if  a  generic  name, -with  alleged  secondary 
meaning,  is  involved,  or  perhaps  some  catch  phrase 
or  nickname,  it  can  obviously  make  no  difference  in 
the  classification  of  the  case  whether  such  name  or 
the  thing  to  which  the  catch  word  attaches  is  branded 
or  stenciled  directly  upon  the  goods  or  the  container, 
or  is  printed  upon  a  label  which  is  pasted  upon  the 

■'0  Carmel  Wine  Co.  v.  Palestine  Hebrew  Wine  Co.,  161  Fed.  654. . 
71  Franck  v.  Franck  Chicory  Co.,  95  Fed.  818. 
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container  or  its  contents.    In  these  cases,  again,  the 
label  is  merely  a  medium  of  affixation. 

But  when  "we  are  confronted  by  a  case  in  which  we 
have  to  compare  broadly  the  distinctive  configuration 
or  color  of  the  labels  of  the  opposing  parties,  we  have 
reached  a  case  which  is  truly  a  label  case  and  properly 
to  be  classified  as  such.  And  if  a  nickname  or  catch 
word  finds  its  origin  in  the  peculiarity  of  shape  and 
color  of  a  label,  as  in  the  case  of  the  "Blue  Label 
Mineral  Water,"  ''^  we  are  clearly  dealing  with  a  case 
which  should  be  classified  as  a  label  case.  And  in 
dealing  with  this  class  of  cases  the  same  rules  as  to 
the  degree  of  resemblance  obtain  as  in  other  cases  of 
unfair  competition,  although  >  each  case  must  be 
judged  by  its  own  peculiar  facts.  Thus,  in  a  case  in- 
volving labels  for  bottled  beer,  where  the  labels  were 
of  about  the  same  size,  and  each  of  white  paper  with 
a  diagonal  red  band,  an  injunction  was  granted  al- 
though, aside  from  the  diagonal  band,  there  was  no 
resemblance;  the  court  holding  that  the  label  was 
made  noticeable  and  distinctive  by  the  diagonal  red 
band.''^  In  another  noteworthy  ease  involving  the 
nickname  "Dog's  Head  Beer,"  the  plaintiff's  label 
bore  the  head  of  a  buU  dog,  and  had  blue  as  its  domi- 
nant color,  while  the  defendant's  label  bore  a  picture 
of  a  shaggy  terrier's  head,  and  had  red  as  its  domi- 
nant color.  Here  the  element  of  color  was  sub- 
ordinated to  the  thing  which  served  to  fasten  the  nick- 
name to  the  goods,  and  the  injunction  was  granted 

72  Kronthal  Waters,  Ltd.  v.  Becker,  137  Fed.  649. 

isAnheuser  Busch  Brewing  Assn.  v.  Clarke,  26  Fed.  410;  the  labels  are 
reproduced  in  Cox's  Manual,  p.  456. 
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notwithstanding  the  contrast  of  the  color  effects.^* 
Thus,  the  cases  involving  nicknames  are  to  be  judged 
as  to  resemblance  by  an  entirely  different  test 
from  that  usually  applied ;  the  usual  test  is  that  of 
the  general  effect  of  the  defendant's  label  upon  the 
eye  of  the  ordinary  person,  who  is  acquainted  with 
the  plaintiff's  goods  and  label,  but  has  never  seen 
the  defendant's  label  before,  and  is  not  expecting  to 
see  it  when  confronted  with  it/® 

In  the  application  of  the  test  of  resemblance  in 
cases  of  the  class  under  consideration  we  find  great 
difference  of  opinion  as  to  whether  or  not  a  degree 
of  resemblance  is  present  which  warrants  the  injunc- 
tion. It  is  obvious  that  the  result  depends  largely 
upon  the  character  and  conscience  of  the  judge,  so 
that  reversals  upon  appeal  are  exceedingly  frequent. 
What  appears  to  one  court  as  a  salient  feature,  to 
another  appears  to  be  a  subordinate  and  insignifi- 
cant feature.  In  every  case  the  question  is  whether 
the  plaintiff's  label  embodies  an  idea,  or  conception, 
or  effect,  which  is  present  in  or  suggested  by  the  de- 
fendant's label.  In  one  case  the  defendant  was  en- 
joined because  "the  same  conception  was  in  the  mind 
of  the  designer,  and  to  that  conception  he  gave  ex- 
pression."''® At  times  the  determination  to  grant 
the  injunction  turns  upon  a  mere  direction  upon  the 
label,  as,  in  the  ease  of  a  veterinary  remedy,  the 


'*  Bead  v.  Eichardson,  45  L.  T.  N.  S.  54  (Eng.) ;  the  labels  are  repro- 
duced in  Cox's  Manual,  p.  447. 

75Hostetter  v.  Adams,  10  Fed.  838;  the  labels  are  reproduced  in  Cox's 
Manual,  p.  426. 

'6  Mr.  Justice  Strong,  in  Gorham  Mfg.  Co.  v.  White,  14  Wall.  511  (XT.  S.), 
20  L.  Ed.  731. 
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phrases  "Be  sure  to  work  the  horse,"  and  "Always 
work  the  horse  while  using  the  cure,'"''  At  other 
times  entirely  extraneous  facts  enter  into  considera- 
tion, such  as  the  fact  that  the  defendant  procured 
his  labels  from  the  same  engraver  who  prepared  those 
of  the  plaintiff.'^* 

15.  Cartons  and  the  like. — ^It  is  obviously  imma- 
terial whether  the  objectionable  matter  appears  upon 
a  label  pasted  upon  the  merchandise  or  container, 
or  upon  sheets  or  strips  used  as  wrappers,  or  upon 
cartons  which  accompany  the  goods  from  the  manu- 
facturer to  the  dealer  or  to  the  ultimate  consumer. 
Similarity  of  type,  color,  arrangement  and  general 
effect  upon  a  wrapper  has  been  enjoined,'^®  and  the 
display  of  the  defendant's  trade-name  upon  a  wrap- 
per has  been  held  to  constitute  no  matter  of  defense.*" 
One  who  furnishes  simulative  cartons  and  other 
dressings  for  goods  to  be  used  in  giving  a  fraudulent 
appearance  to  packages  is  himself  liable  to  the  per- 
son whose  goods  are  thus  imitated.®* 

16.  Trade-union  labels. — In  connection  with  the 
consideration  of  the  question  of  dress  of  commercial 
packages,  the  use  of  what  are  colloquially  termed 
union  labels  offers  an  interesting  field  of  research. 
In  many  of  the  states  of  the  United  States  statutes 
have  been  enacted  looking  to  the  recordation  or  legal 
protection  of  labels  of  this  class,  which  have  been< 
adopted  by  associations  of  workingmen  to  authenti- 

77  Bickmore  Gall  Cure  Co.  v.  Earns,  134  Fed.  833. 

78  Conrad  v.  Joseph  Uhrig  Brewing  Co.,  8  Mo.  App.  277. 
78  Centaur  Company  v.  Killenberger,  87  Fed.  725. 

80  Pennsylvania  Salt  Mfg.  Co.  v.  Myers,  79  Fed.  87. 

81  Hildreth  v.  Sparks  Mfg.  Co.,  99  Fed.  484. 
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cate  merchandise  to  which  they  are  applied  as  be- 
ing the  product  of  union  labor.  Of  such  statutes 
Judge  Baldwin  has  said  that  they  are  "designed 
to  create  both  a  new  right  of  action  and  a  new  cai^se 
of  action.  "^^  The  courts  have  been  divided  as  to 
whether,  independent  of  a  statute,  such  labels  can 
be  protected  as  trademarks;  some  cases  denying  the 
existence  of  a  trademark  right  therein;®^  while  in 
other  jurisdictions  the  question  has  been  answered 
in  the  affirmative.**  We  incline  to  the  belief  that  such 
labels  do  not  respond  to  any  of  the  accepted  defini- 
tions of  a  trademark  at  common  law.*^  Such  labels 
do  not  indicate  either  the  manufacturer  or  trader, 
but  merely  indicate  that  organized  labor  is  recognized 
by  the  manufacturer  or  trader ;  they  make  their  ap- 
peal to  those  who  sympathize  with  trades-unionism, 
and  as  such  they  are  clearly  entitled  to  a  legal  status 
of  their  own.  But  the  same  rules  are  applicable  to 
union  labels  that  we  have  considered  in  connection 
with  other  labels,  and  where  such  labels  are  forged 
or  imitated  relief  in  equity  may  be  granted  to  a  manu- 
facturer who  is  himself  a  member  of  the  union  which 
owns  and  applies  the  label,*®  or  the  action  may  be 
maintained  jointly  by  a  trades-union  and  an  affiliated 
trades-council.*''  Where  statutory  recognition  has 
been  extended  to  union  labels,  a  criminal  penalty  is 

szLawlor  v.  Charles  H.  Merritt  &  Son,  78  Conn.  630,  63  Atl.  639;  for  the 
further  history  of  this  case  see  Lawlor  v.  Merritt,  65  Atl.  295,  79  Conn.  399. 

83  Weener  v.  Brayton,  152  Mass.  101,  25  N.  E.  46. 

84  Allen  V.  McCarthy,  37  Minn.  349. 

86  Carson  t.  XJry,  39  Fed.  777;  Lawlor  t.  Charles  H.  Merritt  &  Son,  78 
Conn.  630,  63  Atl.  639. 

88  Carson  v.  Ury,  39  Fed.  777. 

8T  Lynch  v.  John  Single  Paper  Co.,  101  N.  Y.  Supp.  824. 
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usually  provided  for  the  use  of  imitations  or  counter- 
feits, in  which  event  the  criminal  prosecution  obvi- 
ates any  discussion  as  to  who  are  necessary  parties 
plaintiff,  by  making  the  state  ]the  complainant.**  As 
in  the  case  of  all  other  labels,  the  union  label  must 
tell  the  truth ;  language  which  imports  that  the  goods 
bearing  the  label  were  owned  or  manufactured  or  sold 
by  the  union  or  association  itself,  are  objectionable 
and  will  deprive  the  union  of  protection  in  equity  for 
its  label.*® 

17.  Interference  by  means  other  than  simulation 
of  merchandise. — ^A  peculiar  form  of  unfair  competi- 
tion consists  in  interference  with  the  plaintiff's  sales- 
men. Where  a  defendant  employed  agents  to  inter- 
fere with  and  prevent  sales,  by  breaking  in  upon 
conversations  between  plaintiff's  salesmen  and  pros- 
pective purchasers,  and  interrupting  sales  negotia- 
tions ;  making  false  representations  as  to  the  nature 
of  plaintiff's  goods;  not  trying  to  sell  defendant's 
goods  in  competition,  but  attempting  by  a  policy  of 
molestation  to  drive  the  plaintiff  out  of  business. 
Judge  Gilbert  said  ''the  right  of  competition  fur- 
nishes no  jurisdiction  for  such  acts."®" 

Where  a  number  of  merchants  and  a  banker  com- 
bined, in  a  small  town,  to  destroy  the  plaintiff's  hotel 
business  by  announcing  that  they  would  buy  no  goods 
from  salesmen  patronizing  the  hotel,  following  up 
that  threat  by  actively  dissuading  salesmen  from 
patronizing  the  hotel,  with  the  result  that  plaintiff 

88  Commonwealtli  v.  Eozen,  176  Mass.  129,  57  N.  E.  223;  State  v.  Bishop, 
128  Mo.  373.' 

89  Lawlor  v.  Merritt,  65  Atl.  295,  79  Conn.  399. 
soEvenson  v.  Spaulding,  150  Fed.  517,  82  C.  0.  A.  263. 
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was  compelled  to  close  his  hotel  for  lack  of  patron- 
age, the  defendants  were  held  liable  to  actual  and 
punitive  damages.*^ 

This  was  in  an  action  at  law.  Undoubtedly  equity 
would  have  intervened  had  timely  application  been 
made,  as  has  been  done  in  other  cases.*^  In  one  case 
of  the  class  under  consideration  the  fact  that  plain- 
tiff's arrest  and  prosecution  under  false  charges  had 
been  procured  by  a  combination  of  several  defendants 
was  considered  as  an  element  of  damage  in  connec- 
tion with  the  circulation  of  false  and  injurious  re- 
ports about  his  business,  and  interference  with  his 
agents  when  attempting  to  sell  or  deliver  goods.*' 
But  "it  is  not  unfair  competition,  intimidation,  or 
coercion  for  a  combination  to  interfere  with  this  right 
(to  be  subjected  to  none  but  fair  competition)  by 
persuasion  or  any  peaceable  means. "  ** 

18.  Substitution. — Substitution  may  be  defined 
as  the  delivery  of  a  competing  article  to  the  customer 
when  the  plaintiff's  article  is  called  for.*®  It  has  been 
termed  "pahning  off  a  spurious  article  as  the  genu- 
ine.""® Such  acts  are,  of  course,  unlawful.  The 
customer  is  imder  no  legal  duty  to  examine  the  pack- 
age, "he  has  the  fight  to  assume  that  he  gets  what 
he  orders,"  and  the  dealer  is  liable  to  injunction.®'' 

91  Wetb  V.  Drake,  52  La.  Ann.  290,  26  So.  791. 

92  Economist  Furnace  Co.  v.  Wrought  Iron  Eange  Co.,  86  Fed.  1010. 

93  standard  OU  Co.  v.  Doyle,  118  Ky.  662,  111  Am.  St.  Eep.  331,  82  S.  W. 
271. 

9*  Garland,  J.,  in  Montgomery  Ward  &  Co.  v.  South  Dakota,  etc.,  Ass'n, 
150  Fed.  418.    The  cases  collected. 

95  Sperry  &  Co.  v.  Percival  Milling  Co.,  81  Cal.  252,  22  Pae.  651. 

98  Walter  Baker  &  Co.  v.  Slack,  130  Fed.  514,  65  C.  C.  A.  138. 

9'  N.  K.  Fairbank  Co.  v.  Dunn,  126  Fed.  227 ;  Barnes  v.  Pierce,  164  Fed. 
218. 
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But  a  competitor  has  the  legal  right  to  endeavor  to 
persuade  a  customer  asking  for  plaintiff's  goods  that 
his  own  goods  are  of  equal  quality  and  so  induce  h\vn 
to  purchase  them.** 

19.  Refilling.^-The  refilling  of  distinctive  con- 
tainers whose  original  contents  have  been  dispensed, 
is  of  itself  an  act  of  substitution,  where  the  refilled 
package  or  its  contents  are  to  be  offered  for  sale.*' 
One  who  furnishes  the  material  with  the  expressed 
suggestion  that  his  goods  may  be  used  in  refilling, 
will  be  enjoined.^  The  injunction  will  be  granted 
against  the  re-use  of  a  container  made  of  glass  or 
other  material  having  the  distinctive  marks  of  the 

-original  contents  etched  or  otherwise  permanently 
affixed  thereto,  even  where  the  person  doing  the 
refilling  covers  up  the  distinctive  marks  of  the  con- 
tainer with  a  label  bearing  other  marks.^  It  is  no 
defense  to  an  action  for  refillLag  that  the  defendant 
did  it  at  the  request  of  a  customer;^  but  in  such 
cases  the  plaintiff  is  under  a  biu"den  to  prove  the 
fraud  "by  a,  fair  preponderance  of  evidence."* 

20.  The  element  of  fraud  and  its  proof. — ^As  cases 
of  the  kind  under  consideration  differ  from  technical 
trademark  cases  in  that  the  cause  of  action  rests 
upon  the  fraud  of  the  defendant  rather  than  upon  an 
exclusive  right  vested  in  the  plaintiff,**  we  will  find 
repeatedly  in  the  cases  the  statement  that  "fraud 

98  Winchester  Repeating  Arms  Co.  v.  Butler  Bros.,  128  Fed.  976. 

99  Evans  v.  VonLaer,  32  Fed..  153. 

1  Hostetter  Co.  v.  Gallagher  Stores,  142  Ted.  208. 

2  Prest-0-Lite  Co.  v.  Avery  Lighting  Co.,  161  Fed.  648. 
3Barnett  v.  Leuehars,  13  L.  T.  N.  S.  495  (Eng.). 

*  Coxe,  J.,  in  Hostetter  Co.  v.  Comerford,  97  Fed.  585. 
5  Ex  parte  Famum,  18  OS.  Gaz.  412. 
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should  be  clearly  proved,"®  or  equivalent  statements 
which  would  seem  to  indicate  that  the  burden  of  proof 
would  rest  upon  the  plaintiff  throughout  the  trial. 
But  such  cases  are  not  to  be  literally  interpreted; 
the  United  States  Supreme  Court  has  pointed  out 
that  "perfidious  dealing"  may  be  inferred  from  the 
circimistances  of  the  case/  So  where  the  goods  of 
the  parties  contain  similarities  which  "could  not 
have  been  accidental"  the  intent  of  the  defendant  is 
unmistakable.®  In  such  a  case  no  amount  of  explana- 
tion by  the  defendant  will  overcome  the  effect  of  the 
examination  and  comparison  of  the  conflicting  labels 
by  the  court."  "In  many  of  these  unfair  competition 
cases  the  fraudulent  intent  is  inferred  from  the  facts, 
sometimes  against  the  sworn  protestations  of  the  in- 
fringer, that  he  was  trying  to  differentiate  his  pack- 
ages from  those  of  the  complainant,  not  to  simulate 
them."" 

21.  Vehicles  as  a  medium  of  unfair  competition. 
— An  early  case  (li836)  arose  between  rival  omnibus 
lines  in  London.  The  defendant  was  ^n joined  from 
painting  its  vehicles  and  clothing  its  servants  m  a 
manner  imitating  the  busses  and  uniforms  of  the 
plaintiff.^  ^  Later  the  same  question  arose  on  appli- 
cation for  injunction  where  the  defendant  used  the 
name  of  the  plaintiff's  hotel  upon  vehicles  for  the 
transportation  of  guests,  and  upon  the  badges  of  serv- 

8  HUson  Co.  V.  Foster,  80  Fed.  896. 

7  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.,  138  U.  S.  537,  34  L.  Ed.  997. 

8  Burke  v.  Cassin,  45  Cal.  467. 

'Lalanee  &  Grosjean  Mfg.  Co.  v.  National  Enameling  &  Stamping  Co., 
109  Fed.  317. 
ION.  K.'paiTbank  Co.  v.  Windsor,  124  Fed.  200,  61  C.  C.  A.  233. 
"Knott  V.  Morgan,  2  Keen  213  (Eng.). 

547 


28  UNFAIE  COMPETITION 

ants  in  charge  of  the  vehicles/^  On  similar  facts  in 
an  action  at  law,  it  was  held  that  the  plaintiff  could 
recover  compensatory  damages  generally,  and  that 
the  jury  was  not  limited  to  damages  for  the  loss  o^ 
passengers  diverted  from  the  plaintiff's  coaches  to 
defendant's.^^ 

Somewhat  akin  to  these  cases  is  one  in  which  a  rail- 
way, company  adopts  the  name  of  an  older  company ; 
even  if  the  terminals  are  not  the  same,  the  adoption 
of  the  name  by  the  later  organization  is  calculated 
to  depreciate  the  property  of  the  older/*  '  Of  course 
the  principle  under  discussion  extends  to  merchan- 
dise-delivery wagons,  and  simulation  of  names,  colors 
or  devices  will  be  enjoined,  as  in  the  case  of  the 
milk-wagons  of  the  "Walnut  Grove  Dairy"  and 
*  *  Wahiut  Park  Dairy. "  " 

22.  Unfair  competition  as  to  intellectual  produc- 
tions.— The  consideration  of  unfair  competition  as 
to  physical  structures — ^merchandise  or  the  instru- 
mentalities used  in  bartering  merchandise — extends 
naturally  to  the  physical  embodiment  or  indicia  of 
mental  products.  For  example,  the  Holy  Bible,  the 
greatest  of  mental  products  as  it  is,  by  common  con- 
sent, is  open  to  all  to  reproduce,  free  from  any  re- 
striction of  copyright  (which  is  merely  the  right  to 
multiply  copies)  .^®  But  the  dress  of  that  sacred  book, 
by  which  purchasers  identify  the  source  of  the  par- 
ticular printing  and  binding,  is  a  physical  thing,  and 

12  stone  V.  Carlan,  3  Code  Rep.  67  (N.  T.)- 

18  Marsh  v.  Billings,  7  Gush.  322  (Mass.). 

14  Newby  v.  Oregon  Cent.  By.  Co.,  Deady  609  (U.  S.). 

IB  Nokefl  V.  Mueller,  72  HI.  App.  431. 

i«  Drone  on  Copyright,  p.  100. 
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the  imitator  of  a  peculiarly  bound  Bible  has  been  en- 
joined as  an  unfair  competitor.^''  Eudyard  Kipling 
has  created  the  ''Soldiers  Three,"  in  a  series  of  in- 
tellectual productions  which  have  delighted  millions. 
It  is  open  to  anyone  to  write  other  adventures  of 
Mulvaney,  Ortheris  and  Learoyd  ad  libitum.  And 
so  with  the  famous  ''Sherlock  Holmes,"  who  has 
appeared  in  many  tales  not  penned  by  Conan  Doyle. 
There  is  no  unfair  competition  in  this,  as  has  been 
actually  held  in  a  case  where  the  publishers  of  the 
"Nick  Carter"  detective  stories  sought  to  enjoin  the 
exhibition  of  a  motion-picture  film,  wherein  the  de- 
tective Mek  Carter  was  depicted  in  a  story  not  taken 
from  any  of  the  hundreds  of  copyrighted  stories 
published  by  the  plaintiffs.^*  '  - 

23.  Remedies  and  defenses. — The  person  injured 
by  acts  of  unfair  competition  has  his  election  between 
proceeding  at  law  or  in  equity.  The  remedy  by  way 
of  damages  at  law  is  wholly  inadequate,  because  of 
the  impossibility  of  proving  the  extent  to  which  the 
injury  goes.  The  single  sale  of  a  substitute  or  imi- 
tation may  cause  the  plaintiff  the  permanent  loss  of 
a  customer,  for  example.  So  that  the  usual  course 
is  by  way  of  injunction  and  accounting.  That  piuii- 
tive  damages  may  be  awarded  at  law  is  affirmed  in 
some  cases,^®  and  denied  in  others;^"  in  equity  "the 
liability  to  account  for  the  profits  is  incident  to  the 
injunction, "^^  but  punitive  damages  will  in  no  case 

"  Oxford  University  t»  Wilinore-Andrews  Pub.  Co.,  101  Fed.  443. 

IS  Atlas  Mfg.  Co.  T.  street  &  Smith,  (C.  C.  A.  8th  Circuit)  204  Ted.  398. 

19  Warner  v.  Eoehr,  Fed.  Case  17,189A. 

20  Addington  v.  Cullinane,  28  Mo.  App.  238.  / 

21  Lord  Eomilly,  in  Cartier  v.  Carlile,  31  Beav.  292  (Eng.). 
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be  awarded;*^  and  in  New  Jersey  damages  in  addi- 
tion to  profits  are  not  allowed  in  equity.^* 

Among  the  most  commonly  offered  defenses  are 
the  following: 

Laches,  or  delay  after  plaintiff  has  knowledge,  is 
always  a  bar  against  preliminary  injunction,^*  and 
laches  for  even  less  than  the  statutory  period  of  limi- 
tation for  actions  sounding  in  tort,  under  aggravated 
circumstances,  will  debar  the  plaintiff  from  any  re- 
lief even  upon  final  hearing.^" 

"Unclean  hands"  is  the  colloquial  term  for  the  de- 
fense that  the  plaintiff  on  his  labels  or  in  his  adver- 
tising has  misrepresented  the  goods,  or  their  origin, 
to  the  public.^*  But  mere  exaggeration  of  the  merits 
of  the  goods,  or  "trade  puffing,"  wiU  not  debar  the 
plaintiff,  from  relief;^''  and,  generally  speaking,  no 
mere  statement  of  opinion  will  disentitle  the  plain- 
tiff to  relief  .^^^ 

The  defense  that  infringement  ceased  before  the 
suit  was  filed  has  no  value  in  an  action  at  law,  where 
the  Statute  of  Limitations  governs  solely.  In  equity 
the  length  of  time  elapsing  after  the  discontinuance 
is  considered,  and  in  cases  where  the  absolute  aban- 
donment of  the  simulative  features  of  defendant's 
goods  is  established,  relief  in  equity  may  be  refused.^* 

22  Hennesay  v.  Wilmerding-Loewe  Co.,  103  Fed.  90! 

23  L.  Martin  Co.  v.  L.  Martin  &  Wilckes  Co.,  75  N.  J.  Eq.  257,  72  AtL  294. 
21  Estes  V.  Worthington,  22  Fed.  822. 

25 Prince's  Metallic  Paint  Co.  v.  Prince  Manufacturing  Co.,  57  Fed.  938, 
6  C.  C.  A.  647. 
20  Manhattan  Med.  Co.  v.  Wood,  108  TJ.  S.  218,  27  L.  Ed.  706. 

27  ConiBtock  V.  White,  18  How.  Pr.  421  (N.  Y.). 

28  Newbro  v.  TJndeland,  69  Neb.  821,  96  N.  W,  635. 

29  FerguBon-McKinney  Dry  Goods  Co.  v.  J.  A.  Scriven  Co.,  165  Fed.  655, 
91  C.  C.  A.  491. 
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A  dealer  may  escape  the  injunction,  in  exceptional 
cases,  where  it  would  be  granted  in  a  suit  against 
the  manufacturer.*"  That  the  defendant,  in  adopt- 
ing the  get-up  of  his  goods,  acted  under  the  advice 
of  counsel  is  probably  no  defense  in  any  case ;  it  cer- 
tainly has  nonweight  when  any  of  the  material  facts 
were  withheld  from  counsel  giving  the  advice.*^ 

24.  Difference  in  class  of  merchandise  as  a  de- 
fense.— ^While  it  is  very  clearly  established  that  in 
cases  of  technical  trademark  the  parties  must  use 
the  conflicting  marks  on  goods  of  the  same  class 
(though  not  necessarily  the  same  species)  or  there 
is  no  infringement,*^  the  cases  of  unfair  competition 
not  involving  a  technical  trademark,  in  which  the 
question  is  discussed,  are  comparatively  few.  In  one 
case  the  plaintiff,  an  hotel  proprietor,  owning  the 
Holland  House,  was  granted  an  injunction  against 
a  cigar  manufacturer  restraining  him  from  making 
and  selling  a  cigar  under  the  brand  "Holland  House 
Bouquet, ' '  **  but  this  case  is  of  extremely  doubtful  au- 
thority. In  two  cases  of  much  more  convincing  rea- 
soning the  rule  of  "same  class"  has  been  enforced. 
In  one  the  trustees  of  Vassar  College  sought  to  en- 
join the  making  and  sale  of  "Vassar"  confection- 
ery;** in  another,  the  publisher  of  the  "Nick  Carter 
Weekly"  sought  to  enjoin  the  making  and  display 
of  a  motion-picture  fihn  entitled  "Nick  Carter,  the 
Great  American  Detective,  Solves  the  $100,000  Jewel 

so'Billiken  Co.  v.  Baker  &  Bennet  Co.,  174  Fed.  829. 
31  Nelson  v.  J.  H.  Winchell  &  Co.,  203  Mass.  75,  89  N.  E.  180. 
32Layton  Pure  Pood  Co.  v.  Church  &  Dwight  Co.,  (C.  C.  A.)  182  Fed.  35. 
■     83  Kingsley  v.  Jacoby,  20  N.  Y.  Supp.  46. 

3*  Vassar  College  v.  Loose-Wiles  Biscuit  Co.,  197  Fed.  982. 

551 


32  UNFAIE  COMPETITION 

Mystery. ' '  ^^  In  both  cases  relief  was  denied  because 
of  the  doctrinef  of ' '  same  class. ' '  Of  course  the '  *  same 
class"  rule  does  not  offer  a  defense  where  a  defend- 
ant falsely  pretends  to  be  using  or  selling  the  plain- 
tiff's goods.  Thus,  where  defendant  advertised  his 
so-called  "Carlsbad  Obesity  Pills,"  saying  "they  are 
composed  of  the  salts  of  the  celebrated  Carlsbad 
Springs,"  it  being  denied  by  plaintiff  that  the  Carls- 
bad salts  were  used  in  their  composition,  a  bill  based 
on  these  allegations  was  held  good  on  demurrer.*' 
The  whole  object  of  the  doctrine  of  unfair  competi- 
tion being  to*restrain  the  passing  off  of  defendant's 
goods  for  plaintiff's,  if  the  former's  goods  are  of 
such  kind  that  they  could  not  be  passed  off  for  plain- 
tiff's, there  is  no  action,  unless  there  is  a  false  repre- 
sentation that  the  goods  sold  by  the  defendant  con- 
tain material  of  plaintiff's  manufacture  or  selection. 
"What  the  defendant  has  said  or  done  must  amount 
to  a  representation  that  the  goods  to  be  sold  are  the 
goods  of  the  plaintiff,  or  that  they  are  manufactured 
by  the  plaintiff.  What  amount  of  representation  will 
be  sufficient  for  that  purpose  must  again  depend,  of 
course,  on  the  facts  of  each  particular  case."^''  So 
that  the  question  of  identity  of  class  must  be  governed 
by  the  facts  in  each  case  in  which  the  issue  arises. 
25.  Equality  of  quality  as  a  defense.— In  one  of 
the  earliest  American  unfair  competition  cases  Judge 
McLean  said,  "to  entitle  a  complainant  to  protection 
against  a  false  representation,  it  is  not  essential  that 

as  Atlas  Mfg.  Co.  v.  Street  &  Smith,  (C.  C.  A.  8th  CSrcuit)  204  Fed.  398. 
38  City  of  Carlsbad  v.  Tibbetts,  51  Fed.  852. 

37  Sir  George  Jessel,  M.  E.,  in  Singer  Mfg.  Co.  v.  Wilson,  38  L.  T.  363  ' 
(Bng.). 
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the  article  should  be  inferior  in  qualil^. ' '  ^*  The  rule 
had  been  announced  by  an  English  court  as  early  as 
1833,  in  an  action  at  law,  "Even  if  the  defendant's 
hones  were  not  inferior,  the  plaintiff  was  entitled  to 
some  damages,  inasmuch  as  his  right  had  been  in- 
vaded by  the  fraudulent  act  of  the  defendants."^" 
But  it  is  obvious  that  if  the  defendant's  goods  are 
equal  or  superior  in  quality,  the  plaintiff  cannot  have 
suffered  the  same  damage  as  if  inferior  goods  had 
been  palmed  off,  with  the  possible  or  probable  result 
of  causing  him  the  permanent  loss  of  customers ;  so 
that  the  question  of  comparative  quality  may  have 
a  very  important  bearing  in  those  jurisdictions  in 
which  damages  are  allowed  on  the  ground  of  injury 
to  the  trade  reputation  of  the  plaintiff's  goods,*" 

26.  Damages. — ^In  those  very  rare  cases  of  unfair 
competition  in  which  the  defendant  has  acted  in  per- 
fect good  faith,  damages  cannot  be  recovered.*^  In 
some  cases  in  equity,  damages  have  been  assessed  at 
the  amount  of  profits  the  plaintiff  would  have  made 
upon  the  same  quantity  of  goods  as  that  sold  by  the 
defendant.*^  In  an  action  at  law  the  assessnient  of 
substantial  damages  has  been  left  to  the  jury,  in  the 
absence  of  proof  of  specific  damage.*^  The  general 
rule  is  that  "where  a  right  is  invaded  by  a  fraudulent 
act,  though  no  specific  injury  be  proved,  some  dam- 
ages at  law  must  be  given."**    It  is  a  proper  foun- 

ssCoffeen  t.  Brunton  (1851),  5  McLean  256,  Fed.  Case  2,947. 
39  Lord  Demnan,  C.  J.,  in  Blofeld  v.  Payne,  4  B.  &  Ad.  410  (Eng.). 
*o  Alexander  v.  Henry,  12  E.  P.  C.  360  (Eng.). 
*i  Weed  V.  Peterson,  12  Abb.  Pr.  N.  S.  178  (N.  T.). 
12  Hostetter  v.  Vowinkle,  1  Dill.  329,  Eed.  Case  6,714. 
*3  Marsh  v.  Billings,  7  Gush.  322  (Mass.). 

*iMr.  Justice  McLean  in  CofEeen  v.  Brunton,  4  McLean.  516,  Fed.  Case 
2,946. 
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dation  for  damages  to  show  that  during  the-  defend- 
ant's unfair  competition  the  plaintiff's  sales  de- 
creased; it  will  then  be  for  the  jury  to  determine 
whether  the  unfair  competition  of  the  defendant  was 
the  cause  of  the  decrease  in  sales.*®  It  is  no  defense 
to  the  action  at  law  for  damages  that  defendant's  un- 
fair competition  has  ceased;  he  is  liable  for  the 
period  fixed  by  the  Statute  of  Limitations."*^  In  some 
jurisdictions  punitive  damages  may  be  awarded,*^ 
while  in  others  such  damages  have  been  refused,** 
and  the  plaintiff's  right  of  recovery  limited  to  com- 
pensatory damages.*®  As  to  whether  punitive  dam- 
ages can  be  awarded  in  equity,  it  has  been  suggested 
that  "an  allowance  in  the  nature  of  punitory  dam- 
ages" might  be  made;®"  in  other  cases  the  contrary, 
is  held.®^ 

27.  Profits. — Where  the  plaintiff,  though  awarded 
an  injunction,  has  been  guilty  of  delay  in  asserting 
Ms  rights,  a  reference  for  accounting  may  be  re- 
fused.^^  But  the  general  Tule  is  that  the  successful 
plaintiff  in  an  action  for  unfair  competition  is  en- 
titled to  an  accounting  of  profits,®^  except  where  the 
court  is  convinced  that  proof  is  impossible.®*  Where 
the  accounting  is  ordered  by  an  interlocutory  decree, 
the  question  of  the  defendant's  liability  to  account  is 

*»  Shaw  V.  Pilling,  175  Pa.  St.  78. 

isLemoine  v.  Gauton,  2  E.  D.  Smith  343  (N.  T.). 

<7  Warner  v.  Eoehr,  ¥eA.  Case  17,189A. 

*8  Addiugtou  V.  CuUinane,  28  Mo.  App.  238. 

48  Taylor  v.  Carpenter,  Fed.  Case  13,785. 

50  Walter  Baker  &  Co.  v.  Slack,  130  Fed.  514,  65  0.  C.  A.  138. 

01  Hennessy  v.  Wilmerding-Loewe  Co.,  103  Fed.  90. 

52  McLean  v.  Fleming,  96  U.  S.  245,  24  L.  Ed.  828. 

OS  Worcester  Brewing  Corp.  v.  Kueter  &  Co.,  (C.  C.  A.)  157  Fed.  217. 

64  Florence  Mfg.  Co.  v.  Dowd,  189  Fed.  44. 
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concluded  and  cannot  be  reopened  before  the  mas- 
ter,^"^  and,  similarly,  the  defense  of  laches,  or  the  de- 
fense that  plaintiff's  goods  had  been  withdrawn  from 
the  market  before  defendant's  infringement  com- 
menced, cannot  be  interposed  for  the  first  time  upon 
the  accounting.^®  It  is  immaterial  that  the  plaintiff 
could  not  have  sold  the  same  quantity  of  goods,  or 
made  as  much  profit,  as  the  defendant;  he  is  entitled 
to  them  whether  the  same  profit  would  have  been 
made  by  him  or  not.*''  By  analogy  to  patent  cases, 
the  accounting  should  cover  all  of  the  defendant's 
infringing  sales  doAvn  to  the  time  of  the  hearing 
before  the  master,  if  they  were  not  earlier  discon- 
tinued.** 

28.  Defendant's  credits  upon  the  accounting. — 
The  gross  profits  shown  to  have  been  realized  by  the 
defendants  are  subject  to  certain  credits.  In  some 
cases  the  allowance  of  any  credits  for  rent,  heat, 
light  and  clerk  hire,  has  been  refused  on  tke  ground 
'that  the  defendant  could  not  prove  that  these  items 
of  operating  expense  would  have  been  less  if  the  in- 
fringing goods  had  not  been  sold;  the  cases  being 
those  where  the  infringement  was  a  part  of  a  general 
business  conducted  by  the  defendant.*®  In  other 
cases,  the  apportionment  of  such  expenses  has  been 
allowed.*"'  As- to  cost  of  production,  if  the  defendant 
has  failed  to  keep  accounts  showing  the  cost  aecu- 

55  DeliOng  Hook  &  Eye  Co.  v.  Francis,  etc.,  Co.,  159  Fed.  292. 
66  BcLong  Hook  &  Eye  Co.  v.  Francis,  etc.,  Co.,  168  Fed.  898,  94  C.  C.  A. 
310.     . 
5'  Atlantic  Milling  Co.  v.  Rowland,  27  Fed.  24. 
ssKubber  Co.  v.  Goodyear,  9  Wall.  788  (XT.  S.),  19  L.  Ed.  566. 
59  Begis  T.  Jaynes  &  Co.,  191  Mass.  245. 
eo  Walter  Baker  &  Co.  v.  Slack,  130  Fed.  514,  65  C.  0.  A.  138. 

555 


36  UNFAIR  COMPETITION 

rately,  the  fact  must  be  considered  as  against  the  de- 
fendant, and  all  doubts  resolved  against  him.®^  As  to 
the  defendant's  losses  from  bad  debts,  those  sales  are 
to  be  treated  as  if  they  had  not  been  made.®^  In  the 
case  of  sales  made  to  persons  who  knew  nothing  of 
the  plaintiff,  and  who  bought  the  goods  knowing  them 
to  be  the  goods  of  the  defendant,  on  some  authority 
such  sales  are  exempt  from  the  accounting.**  Sal- 
aries and  expenses  of  salesmen  who  sold  other  goods 
as  well  as  the  infringing  goods  cannot  be  charged 
exclusively  against  the  profit  from  the  infringe- 
ment; ®*  as  to  the  salaries  of  managing  officers,  where 
such  officers  own  nearly  all  of  the  stock  of  the  cor- 
poration, no  credit  is  to  be  allowed,  otherwise  credit 
may  be  claimed  on  this  accoimt.*^ 

29.  The  effect  of  federal  registration  on  actions 
for  unfair  competition.^The  Trademark  Registra- 
tion Act  of  February  20,  1905,  33  Statutes  at  Large, 
page  728,  as  amended  January  8, 1913,  contains  in  its 
§  5  the  following  proviso :  ' '  That  nothing  herein  shall 
prevent  the  registration  of  any  mark  used  by  the  ap- 
plicant or  his  predecessors,  or  by  those  from  whom 
title  to  the  mark  is  derived,  in  commerce  with  foreign 
nations  or  among  the  several  states  or  with  Indian 
tribes,  •  which  was  in  actual  and  exclusive  use  as  a 
trademark  of  the  applicant,  or  his  predecessors  from 
whom  he  derived  title,  for  ten  years  next  preceding 
February  twentieth,  nineteen  hundred  and  five," 

01  Nelson  v.  J.  H.  Winchell  &  Co.,  203  Mass.  75,  89  N.  E.  180. 

82  Same. 

88  W.  E.  Xyiin  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co.,  100  Me.  461,  69  Atl.  569. 

8*  Saxlehner  v.  Eisner  &  Mendelson  Co.,  138  Fed.  22,  70  C.  0.  A.  452. 

05  W.  E.  Lynn  Shoe  Co.  v.  Aubum-Lynn  Shoe  Co.,  100  Me.  461,  69  Atl.  569. 
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(The  word  "trademark"  is  defined  by  §29,  "The 
term  'trademark'  includes  any  mark  which  is  enti- 
tled to  registration  under  the  terms  of  this  Act  and 
whether  registered  or  not.") 

This  proviso  was  expressly  intended  to  admit  to 
registration  marks  which  were  not  technical  trade- 
marks,** and  it  has  been  held  to  be  constitutional.*^ 
It  has  even  been  held  that  a  propef  name  so  registered 
becomes  a  valid  trademark;**  but  it  is  obvious  that 
such  a  theory  is  exceedingly  difficult  of  application, 
on  account  of  the  manifest  absurdity  of  attempting 
to  keep  all  others  having  the  same  name  from  engag- 
ing in  the  business  in  connection  with  which  the  mark 
is  registered.  This  difficulty  merits  special  considr 
eration,  and  has  occupied  the  attention  of  the  courts 
of  the  Second  Circuit  of  the  United  States  in  the 
celebrated  Davids  ink  litigation.  The  Thaddeus 
Davids  Company,  having  secured  registration  under 
the  ten-year  proviso,  sued  in  equity  a  defendant 
also  named  Davids,  asking  for  an  injunction  only, 
Davids  having  established  a  competing  ink  business, 
as  he  had  a  perfect  right  to  do,  under  all  of  the  au- 
thorities. Both  parties  were  citizens  of  the  same 
state,  so  that  jurisdiction  of  the  federal  court  hung 
solely  on  the  registration.  The  court  sustained  a 
demurrer  to  the  bill,*®  the  Circuit  Court  of  Appeals 
reversed  him  and  remanded  the  case  for  further  pro- 
ceeding,'^* the  lower  court,  on  the  evidence,  granted 

»e  In  re  American  Glue  Co.,  27  App.  D.  C.  391. 

87  Coca-Cola  Co.  v.  Nashville  Syrup  Co.,  200  Fed.  153. 

68  Thaddeus  Davids  Co.  v.  Davids,  190  Fed.  285. 

«»  Thaddeus  Davids  Co.  v.  Davids,  165  Fed.  792. 

70  Thaddeus  Davids  Co.  v.  Davids,  178  Fed.  801,  102  C.  C.  A.  249. 
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the  injunction,"-  and  on  the  leeond  appeal  this  decree 
was  reversed  upon  the  ground  that  the  defendant 
had  a  right  to  use  his  own  name/^ 

The  practical  effect  of  this  proviso  was  the  regis- 
tration of  a  myriad  of  descriptive  names  and  proper 
names  which  could  not  by  any  stretch  of  the  imagina- 
tion be  considered  as  trademarks,  whether  they  were 
registered  or  not.  The  intent  of  Congress  was  clearly 
to  give  the  users  of  marks  which  were  not  technical 
trademarks,  an  opportunity  to  secure  their  recorda- 
tion. This  intent,  however,  resulted  in  the  issuance 
of  certificates  to  which,  at  least  in  the  case  of 
proper  names,  geographical  names  covering  a  par- 
ticular district,  and  possibly  some  other  classes,  no 
court  could  possibly  extend  the  consideration  as 
prima  facie  evidence  which  the  Registration  Act  de- 
mands (§16).  The  constitutionality  of  this  proviso 
will  have  to  be  finally  determined  by  the  United 
States  Supreme  Court;  the  constitutionality  of  the 
entire  act,  as  being  within  the  power  delegated  to 
Congress  by  the  Commerce  Clause  of  the  Constitu- 
tion, if  it  shall  be  ultimately  denied,  will,  of  course, 
dispose  of  .this  minor  question. 

The  phrase  "exclusive  use"  as  used  in  the  proviso 
has  bee£  construed  to  mean  not  sole  use,  but  the  right 
to  exclude  others  from  usiag.'^*  The  registration  of 
marks,  the  use  of  which  is  prohibited  by  public  policy, 

has  been  denied  upon  the  ground  that  such  marks 

\ 

Ti  Thaddeus  Davids  Co.  v.  Davids,  190  Fed.  285. 

72  Thaddeus  Davids  Co.  v.  Davids,  192  Fed.  915.  The  case  is  now  pending 
on  certiorari  before  the  United  States  Supreme  Court. 

13  Whittemore  Bros.  &  Co.  v.  C.  L.  Hathaway  &  Sons,  Inc.,  133  Off.  Gaz. 
233  (TJ.  S.  Patent  Office). 
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are  incapable  of  exclusive  appropriation,  and  conse- 
quenj;ly  ten  years'  use  can  give  no  right  to  registra- 
tionJ"*  !N"or  can  a  mark  so  nearly  identical  with  an- 
other which  has  been  in  use  during  the  ten  years 
next  preceding  the  passage  of  the  act,  as  to  be  likely 
to  confuse  and  mislead  the  public,  be  admitted  to  reg- 
istration under  this  provisoJ^ 

The  effect  of  registration  under  the  ten-year  pro- 
viso upon  litigation  in  which  the  mark  registered  is 
alleged  to  be  infringed  presents  questions  of  some 
difficulty.  The  proviso  has  been  held  not  to  permit 
the  registration  of  any  mark  which  cannot  be  pro- 
tected in  equity  under  the  doctrines  of  unfair  compe- 
tition, in  the  absence  of  registration/®  Under  this 
doctrine  an  unfair  competition  case  is  not  converted 
into  a  trademark  case  by  the  registration  of  the  mark 
involved;  a,nd  this  is  the  substance  of  one  of  the 
Davids  decisions  above  referred  to.'"^  But  the  lan- 
guage of  the  Eegistration  Act  of  February  20,  1905, 
gives  to  the  registrant  under  the  ten-year  proviso  the 
following  benefits  and  advantages  in  litigation: 

"§16.  That  the  registration  of  a  trademark  un- 
der the  provisions  of  this  act  shall  be  prima  facie 
evidence  of  ownership.  Any  person  who  shall,  with- 
out the  consent  of  the  owner  thereof,  reproduce, 
counterfeit,  copy  or  colorably  imitate  any  such  trade- 
mark and  affix  the  same  to  merchandise  of  substan- 
tially the  same  descriptive  properties  as  those  set 

"Ex  parte  Cahn,  Belt  &  Co.,  118  Off.  Gaz.  1936  (U.  S.  Patent  Office). 
'6  Kentucky  Distilleries  &  Warehouse  Co.  v.  Old  Lexington  Club  Distilling 
Co.,  135  Off.  Gaz.  226  (U.  S.  Patent  Office). 
'«  Ex  parte  Cahn,  Belt  &  Co.,  118  Off.  Gaz.  1936  (TJ.  S.  Patent  Office). 
"  Thaddeus  Davids  &  Co.  v.  Davids,  192  Fed.  915. 
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forth  in  the  registration,  or  to  labels,  signs,  prints, 
packages,  wrappers  or  receptacles  intended  to  be 
used  upon  or  in  connection  with  the  sale  of  merchan- 
dise of  substantially  the  same  descriptive  properties 
as  those  set  forth  in  such  registration,  and  shall  use, 
or  shall  have  used,  such  reproduction,  counterfeit, 
'  copy  or  colorable  imitation  in  commerce  among  the 
several  states,  or  with  a  foreign  nation,  or  with  the 
Indian  tribes,  shall  be  liable  to  an  action  for  dam- 
ages therefor  at  the  suit  of  th^  owner  thereof';  and 
whenever  in  any  such  action  a  verdict  is  rendered 
for  the  plaintiff,  the  court  may  enter  judgment 
therein  for  any  sum  above  the  amount  found  by  the 
verdict  as  the  actual  damages  according  to  the  cir- 
cumstances of  the  case,  not  exceeding  three  times 
the  amount  of  such  verdict,  together  with  the  costs." 

"§17.  That  the  circuit  and  territorial  courts  of 
the  United  States  and  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  Shall  have  original  jurisdiction, 
and  the  circuit  courts  of  appeal  of  the  United  States 
and  the  Court  of  Appeals  of  the  District  of  Columbia 
shall  have  appellate  jurisdiction  of  all  suits  at  law 
or  in  equity  respecting  trademarks  registered  in 
accordance  with  the  provisions  of  this  act,  arising 
under  the  present  act,  without  regard  to  the  amount 
in  controversy." 

"§,19.  That  the  several  courts  vested  with  juris- 
diction of  cases  arising  under  the  present  act  shall 
have  power  to  grant  injunctions,  according  to  the 
course  and  principles  of  equity,  to  prevent  the  viola- 
tion of  any  ,right  of  the  owner  of  a  trademark  regis- 
tered under  this  act,  on  sueh  terms  as  the  court  may 
deem  reasonable  and  upon  a  decree  being  rendered  in 
any  such  case  for  wrongful  use  of  a  trademark  the 
complainant  shall  be  entitled  to  recover,  in  addition 
to  the  profits  to  be  accounted  for  by  the  defendant, 
the  damages  the  complainant  has  sustained  thereby, 
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and  the  court  shall  assess  the  same  or  cause  the  same 
to  be  assessed  under  its  direction.  The  court  shall 
have  the  same  power  to  increase  such  damages,  in  its 
discretion,  as  is  given  by  section  sixteen  of  this  act 
for  increasing  damages  found  by  verdict  in  actions 
of  law;  and  in  assessing  profits  the  plaintiff  shall 
be  required  to  prove  defendant's  sales  only;  defend- 
ant must  prove  all  elements  of  cost  which  are 
claimed."    ' 

As  to  the  assessment  of  profits  this  section  is  of 
great  importance,  giving  to  the  successful  plaintiff, 
as  it  does,  the  benefit  of  the  burden  of  proof,  by  shift- 
ing it  to  the  defendant  after  the  total  sales  have  been 
proven. 

"§20.  In  any  case  involving  the  right  to  a  trade- 
mark registered  in  accordance  with  the  provisions 
of  this  act,  in  which  the  verdict  has  been  found  for 
the  plaintiff,  or  an  injunction  issued,  the  court  may 
order  that  all  labels,  signs,  prints,  packages,  wrap- 
pers or  receptacles  in  the  possession  of  the  defendant, 
bearing  the  trademark  of  the  plaintiff  or  complain- 
ant, or  any  reproduction,  counterfeit,  copy  or  color- 
able imitation  thereof,  shall  be  delivered  up  and  de- 
stroyed. Any  injunction  that  may  be  granted  upon 
hearing,  after  notice  to  the  defendant,  to  prevent  the 
violation  of  any  right  of  the  owner  of  a  trademark 
registered  in  accordance  with  the  provisions  of  this 
act,  by  any  circuit  court  of  the  United  States,  or  by 
a  judge  thereof,  may  be  served  on  the  parties  against 
whom  such  injunction  may  be  granted  anywhere  in 
the  United  States  where  they  may  be  found,  and 
shall  be  operative,  and  may  be  enforced  by  proceed- 
ings to  punish  for  contempt,  or  otherwise,  by  the 
court  by  which  such  injunction  was  granted,  or  by 
any  other  circuit  court  or  judge  thereof,  in  the  United 
States,  or  by  the  Supreme  Court  of  the  District  of 
Columbia,  or  a  judge  thereof.    The  said  courts,  or 
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ly[^ps  thereof ,  shall  have  jurisdiction  to  enforce  said 
ixigip|iqtion,  as  herein  provided,  as  fully  as  if  the  in- 
junction ^^d  been  granted  by  the  circuit  court  in 
sv-hichit  is  sought  to  be  enforced.  The  clerk  of  the 
3Qurt, or  judge  granting  the  injunction  shall,  when 
required  to  do  so  by  the  court  before  which  applica- 
tion to  enforce  said  injunction  is  made,  transfer  with- 
out delay  to  said  court  a  certified  copy  of  all  the 
papers  on  which  the  said  injtmction  was  granted, 
;hat  are  on  file  in  !his  office." 

This  provision  is  framed  upon  the  lines  of  a  simi- 
ar  provision  in  the  Copyright  Act  to  be  found  in  the 
United  States  Revised  Statutes,  §4966.  Its  value 
n  eases  of  imfair  competition,  where  the  defendant 
las  a  fixed  place  of  business,  is  not  clearly  apparent, 
is  to  the  question  cjf  enforcement  of  the  decree. 
C!ontempt  proceedings  in  such  cases  are  usually 
leterminable  before  the  court  which  issued  the 
njimction. 

The  federal  court  of  first  instance  is  now  the  dis- 
;rict  court;  the  circuit  courts  having  been  abolished 
)y  §289,  The  Judicial  Code,  Act  of  March  3,  1911. 
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562 


QUIZ  QUESTIONS 
CONFLICT  OF  LAWS 

(The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  With  what  two  questions  is  the  subject  of  Conflict  of  Laws 
chiefly  concerned? 

2.  In  what  sense  is  the  word  "conflict"  principally  used? 

3.  Can  questions  of  conflict  of  laws  arise  between  Illinois  and 
Colorado  ? 

N 

4.  A  of  Michigan  goes  on  a  business  trip  into  Canada;  can 
he  insist  that  Michigan  law  apply  to  his  transactions  in 
Canada,  on  the  ground  that  he  is  a  citizen  of  Michigan? 

5.  Suppose  that  the  United  States  should  acquire  an  unin- 
habited island  and  it  should  be  thrown  open  to  settlement ; 
what  would  be  the  law  of  the  island  ? 

6.  Assume  that  an  island  were  inhabited  at  the  time  the 
United  States  acquired  it,  and  had  Mexican  law;  how 
would  the  law  be  changed? 

7.  What  is  the  difference  in  the  meaning  of  the  term  "law" 
in  the  following  phrases:  "the  law  of  New  Hampshire"; 
"the  American  law"? 

8-9.  A,  resident  in  Illinois,  while  on  a  short  business  trip 
from  Chicago  into  Wisconsin,  is  served  with  process  by  a 
Wisconsin  court;  does  the  Wisconsin  court  thereby  get 
personal  jurisdiction? 

10.  What  is  meant  by  domicile  of  origin?  Is  your  own  domi- 
cile one  of  origin  or  one  of  choice  ? 

11.  How  may  a  domicile  be  changed  ?  Have  you  changed  your 
own  domicile  recently? 

12.  A  was  born  and  reared  in  Massachusetts ;  at  the  age  of  25 
he  moved  to  Iowa,  where  he  lived  for  a  few  years.  He 
then  decided  to  go  farther  west  to  Washington,  so  he  sold 
everything  he  had  in  Iowa  and  started  for  Washington; 
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on  his  way  he  was  accidentally  killed  in  Montana.     In 
what  state  was  he  domiciled  at  the  time  of  his  death? 

13.  X  is  quite  successful  in  business  in  New  York,  where  he 
has  always  resided,  so  he  buys  a  house  in  New  Hampshire, 
where  he  spends  half  of  each  year,  spending  the  rest  of  the 
year  in  New  York.    Where  is  he  domiciled  ? 

14.  How  may  the  domicile  of  a  minor  child  be  changed? 

15.  May  a  wife  ever  have  a  domicile  apart  from  her  husband  ? 
May  one  who  is  of  full  legal  capacity  ever  delegate  any 
one  else  to  change  his  domicile  for  him  f 

16.  You  have  a  claim  against  X  for  a  grocery  bill;  you  want 
to  get  a  personal  judgment  against  him,  but  he  is  on  a  tour 
through  Europe.    How  will  you  proceed  ? 

17.  A  gets  a  judgment  against  M  in  New  York  by  fraud  and 
then  removes  out  of  the  jurisdiction ;  does  this  deprive  M 
of  the  right  to  take  a  writ  of  error  to  the  New  York  Court 
of  Appeals  1 

18.  What  is  the  difference  between  a  country  having  jurisdic- 
tion and  exercising  it? 

19.  A  brings  replevin  against  B  for  a  horse,  and  wins;  does 
this  determine  that  A  is  better  entitled  to  the  horse  than 
anyone  else  in  the  world? 

20-21.  A,  living  in  St.  Louis*,  has  a  claim  against  X,  who  lives 
in  Denver;  X  has  some  property  in  St.  Louis,  more  than 
enough  to  pay  this  claim.  How  may  A  proceed  to  get  his 
claim  paid?  Suppose  in  the  above  case  X  has  a  claim 
against  Y,  who  also  lives  in  St.  Louis;  how  may  A  pro- 
ceed to  reach  this  claim? 

22.  A,  living  in  Indiana,  owns  some  cattle  in  Ohio;  should 
these  cattle  be  taxable  in  Ohio  or  Indiana?  Suppose  both 
states  taxed  them;  would  both  taxes  be  valid? 

23.  Taxing  day  in  Minnesota,  we  will  suppose,  is  May  1;  A, 
having  lived  in  Minnesota  for  several  years,  removes  from 
the  state  on  May  5,  and  asks  to  be  relieved  of  paying  his 
taxes ;  is  he  entitled  to  relief  ? 

24.  A,  living  in  Boston,  employs  X  of  St.  Louis  to  invest  his 
money  for  him ; ,  X  does  so  by  lending  it  to  various  persons 
in  Illinois,  taking  their  promissory  notes  and  keeping  them 
in  St.  Louis.  May  Massachusetts  tax  A  on  this  money? 
Missouri  ?      Illinois  ? 
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25.  H  and  W  have  always  lived  in  New  York;  H  wishes  to 
get  a  divorce  on  the  ground  of  incompatibility,  and  "W  is 
willing  for  him  to  get  the  divorce ;  without  removing  from 
New  York,  H  brings  suit  in  a  Colorado  court  in  which,  we 
will  suppose,  incompatibility  is  recognized  as  a  ground 
for  divorce;  "W  appears  and  consents  to  the  jurisdiction; 
is  the  divorce  valid? 

26.  H  treats  W  so  cruelly  that  she  goes  back  to  her  parents' 
home  in  Kentucky,  while  H  remains  in  Maryland,  where 
they,  have  always  lived.  May  "W  get  a  divorce  in  a  Ken- 
tucky court  ?  Would  such  a  divorce  free  only  "W  or  would 
it  free  H  also  ? 

27-28.   M,  a  married  woman  living  in  Massachusetts,  makes  a 
contract  in  Maine;    by  the  law  of  Massachusetts  she  is 
s   incapable  of  entering  into-  such  a  contract ;  by  the  law  of 
Maine  she  is  capable.    Is  the  contract  valid  ? 

29.  By  what  law  is  capacity  to  marry  determined? 

30.  Is  a  Turkish  marriage  considered  a  valid  marriage  in  this 
country?    An  Indian  marriage? 

31-32.  W  secures  a  divorce  from  H  in  New  Jersey;  by  the 
terms  of  the  decree  H  cannot  marry  again  for  a  year. 
H,  in  order  to  avoid  this  provision,  goes  into  Delaware 
and  does  remarry  within  the  year.  How  far  is  such  a 
marriage  valid? 

33.  A  marriage  ceremony  is  performed  on  the  high  seas  on 
board  an  ocean  liner  registered  at  Boston.  Under  what 
circumstances,  if  at  all,  is  such  a  marriage  valid  1 

34-35.  M  of  Alabama  gives  birth  to  an  illegitimate  child  by  X 
of  Louisiana ;  later  X  marries  M ;  suppose  that  by  Louis- 
iana law  a  later  marriage  legitimates  the  children,  while 
in  Alabama  no  such  result  follows.  Is  the  child  legitimated  ? 

36.  What  is  the  important  classification  of  property  in  con- 
flict of  laws? 

37-38.  A  and  B  have  always  lived  in  Arkansas.  A  wishes  to 
transfer  some  land  in  Virginia  to  B.  Must  the  deed  com- 
ply with  the  Virginia  law  or  the  Arkansas  law  ? 

39.  A  took  a  mortgage  on  X's  piano  in  Pennsylvania;  A  com- 
plied with  the  Pennsylvania  law  as  to  registry  of  mort- 
gages; X  then  removes  the  piano,  with  A's  consent,  into 
Ohio ;  must  A  have  the  mortgage  registered  there  also  ? 
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40.  A  of  Missouri  has  a  claim  against  X  of  Kansas;  he  trans- 
fers the  claim  to  B  of  Nebraska,  and  the  transfer  takes 
place  in  Iowa.  By  what  law  is  the  validity  of  the  assign- 
ment to  be  determined  ? 

41.  A  buys  land  in  Ohio  with  money  furnished  by  X ;  by  Ohio 
law  this  creates  a  resulting  trust  in  favor  of  X;  later  A 
sells  the  land  and  invests  the  money  in  Michigan,  where 
the  doctrine  of  resulting  trusts  is  not  recognized.  What 
are  X's  rights? 

42-43.  A  induces  X  by  fraud  to  convey  to  A  some  land  in 
California ;  X  sues  A  in  an  Indiana  court  and  asks  to 
have  a  constructive  trust  declared  of  the  California  land. 
Suppose  that  a  California  court  in  such  a  case  would  not 
declare  a  constructive  trust;  may  the  Indiana  court  make 
stich  a  decree? 

44.  In  continental  countries  in  Europe,  how  are  the  rights  of 
the  spouses  in  each  other's  property  determined? 

45-46.   What  is  the  rule  as  to  marital  property  in  this  country  ? 

47-50.  A  dies  domiciled  in  Ohio,  Eaving  land  and  msovables  in 
Kansas  and  movables  in  Ohio.  He  left  no  will.  What  law 
determines  who  is  entitled  to  the  property?  Suppose  that 
A  left  a  will ;  what  law  determines  whether  the  wiU  is  valid  ? 

51.  A  makes  a  will  of  movables  while  domiciled  in  West  Vir- 
ginia; he  later  removes  to  Kentucky,  where  he  marries; 
still  later  he  removes  to  Missouri,  where  he  dies  without 
ever  making  a  new  will.  By  what  law  will  it  be  deter- 
mined whether  the  marriage  revoked  the  will  ? 

52-53.  A  makes  a  will  while  domiciled  in  North  Carolina, 
leaving  certain  of  his  movables  to  his  "next  of  kin."  He 
later  removes  to  Texas  and  dies  there.  All  his  relatives 
live  in  Kentucky.  What  law  or  usage  will  determine 
who  are  his  "next  of  kin"? 

54.   What  law  determines  whether  a  tort  action  arises  ? 

55-56.  A  is  run  over  and  killed  by  X.  E.  R.  in  Connecticut; 
may  A's  administrators  sue  the  X.  R.  R.  in  Massachusetts 
for  wrongfully  causing  death  ? 

57.  A  makes  application  for  a  life  insurance  policy  in  Boston ; 
the  agent,  X,  sends  the  application  to  the  home  office  in 
New  York;  the  policy  is  issued  and  forwarded  to  X,  who 
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delivers  it  to  A  in  Boston.  Is  the  policy  a  New  York  or 
Massachusetts  contract? 

58-59.  P  of  Missouri  authorized  his  agent  to  make  a  contract 
with  R  in  Michigan ;  instead,  the  agent  made  a  similar 
contract  with  S;  when  P  heard  of  this,  he  ratified  the 
agent's  act.  In  what  state  does  the  law  consider  that 
the  contract  was  made? 

60.  A  of  Ohio  sends  an  offer  to  X  of  lUiaois  and  asks  him  to 
telegraph  his  reply;  X  telegraphs  his  acceptance.  "W^here 
is  the  contract  made  ? 

Gl-62.  In  Indiana  there  is  a  statute  requiring  all  contracts  for 
the  sale  of  goods,  wares,  and  merchandise  of  the  amount 
of  $50  to  be  evidenced  by  a  memorandum.  Does  this  apply 
to  all  contracts  made  in  Indiana  or  to  all  actions  brought 
in  the  Indiana  courts  on  such  contracts,  wherever  made  ? 

63.  A  makes  a  loan  to  B  in  Ohio,  to  be  repaid  in  New  York, 
at  8  per  cent  interest;  let  us  suppose  that  in  New  York 
such  a  rate  is  held  usurious;  in  Ohio  it  is  not.  Is  it  a 
usurious  contract? 

64.  "What  objection  is  there  to  the  doctrine  that  "that  law 
should  govern  a  contract  which  the  parties  intended  to 


govern 


'? 


05-66.  A  made  a  contract  with  B  in  Indiana  to  furnish  him 
with  capital  to  carry  on  business  in  Connecticut,  A  to  get 
a  share  in  the  profits.  B  carried  on  the  business  in  Con- 
necticut. By  what  law  will  it  be  determined  whether  this 
makes  A  a  partner  of  B  ? 

67-68.  A  made  a  contract  with  B  in  Utah  to  be  performed  in 
Nevada.  The  day  of  performance  came  on  Sunday.  By 
what  law  will  it  be  determined  whether  A  must  perform 
on  Saturday  or  Monday? 

69-70.  A  contract  is  made  in  state  X  to  be  performed  in 
state  Y ;  suit  is  brought  in  state  Z  for  breach  of  contract ; 
the  defendant  contends  fhat  he  has  been  discharged  from 
further  performance  by  the  failure  of  the  plaintiff  to  per- 
form his  part.  What  law  will  determine  whether  this  is  a 
valid  discharge  ? 

71.  What  is  the  general  doctrine  as  to  the  enforcement  of 
rights  ? 
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72.  ,  Does  a  citizen  of  Massaclmsetts  have  the  right  to  sue  in'  a 

New  York  court  ?    A  citizen  of  England  ? 

73.  A  trespasses  on  B  's  land  in  Vermont  and  then  removes  to 
Maine.  May  B  sue  A  in  a  Maine  court  for  the  trespass 
committed  in  Vermont  ? 

74.  A  of  Ohio  sues  X  in  Massachusetts  on  a  debt  contracted  in 
Ohio  and  payable  there ;  A  wishes  to  have  X  arrested  for 
debt.    What  law  will  determine  this? 

75.  What  is  meant  by  a  statute  of  conditional  limitation? 
Illustrate. 

76-77.  A  brings  an  action  in  an  Iowa  court  on  a  cause  of  action 
that  arose  in  Nebraska;  by  what  law  are  questions  of  evi- 
dence to  be  governed  ? 

78.  Suppose  an  Arab  sheik  should  come  on  a  tour  through  this 
country,  bringing  slaves  with  him ;  would  they  become  free 
by  coming  on  American  soil?    Explain. 

79.  A  is  convicted  of  perjury  in'  Iowa  and  as  a  part  of  the 
punishment  he  is  deprived  of  the  right  to  vote  for  ten 
years.  He  later  removes  to  Missouri ;  -will  this  incapacity 
in  Iowa  prevent  his  voting  in  Missouri  ? 

80-82.  How  far  will  a  marriage  between  uncle  and  niece  be 
recognized  and  enforced  in  your  state?  Between  first 
cousins  ?    Between  brother  and  sister  ? 

83.  A  died  domiciled  in  New  York,  having  bequeathed  all  his 
personal  property  "to  his  grandchildren,  the  children  of 
his  son  Charles."  Charles  had  always  lived  in  France. 
He  had  four  children  born  in  wedlock  and  one  who,  by  the 
French  law,  was  legitimated  by  his  marriage.  Is  this  child 
entitled  to  a  share  in  the  property? 

84.  X  is  duly  adopted  by  A,  who  lives  in  Georgia.  A  dies, 
leaving  land  in  Alabama  and  Mississippi.  Let  us  suppose 
that  Alabama  provides  for  the  adoption  of  children,  but 
Mississippi  does  not.    What  are  X's  rights? 

85.  What  is  the  modern  doctrine  as  to  the  rights  of  a  foreign 
guardian  to  the  custody  of  his  ward  ? 

86.  A,  with  B  's  consent,  takes  B  's  property  from  Oklahoma  to 
New  Mexico;  A  tj^en  claims  it  as  his  own  and  by  New 
Mexico  law  acquires  title  in  three  years.  Does  he  lose 
this  title  by  taking  the  property  back  to  Oklahoma? 
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87.  "When  an  administrator  is  appointed,  to  what  does  he  get 
title?  In  what  instances  may  he  bring  suit  outside  the 
jurisdiction  that  appoints  him? 

88.  In  what  instances  may  an  administrator  be  sued  outside 
the  jurisdiction  that  appoints  him? 

89.  What  is  an  ancillary  administrator  ?  Why  is  he  appointed  ? 

90.  To  what  coyrt  is  an  administrator  accountable  ?  For  what 
property  ? 

91.  What  administrator  can  collect  simple  debts  ? 

92.  What  administrator  can  collect  negotiable  instruments  ? 

93.  A  dies  domiciled  in  Massachusetts,  owning  personal  prop- 
erty in  Massachusetts,  Rhode  Island,  and  Connecticut ;  in 
each  of  these  states  an  administrator  is  appointed.  C,  a 
creditor,  wishes  to  prove  his  claim  in  all  three;  is  he 
entitled? 

94.  Under  what  circumstances  may  the  court  of  ancillary 
administration  order  the  ancillary  administrator  to  dis- 
tribute the  surplus? 

95.  What  court  is  the  proper  one  to  appoint  a  receiver  ? 

96.  In  what  two  classes  of  cases  may  a  foreign  receiver  sue  ? 

97.  When  may  a  foreign  receiver  be  sued? 

98.  What  are  the  four  requisites  of  a  valid  judgment  ? 
99-100.   A  gets  a  judgment  against  X  in  an  Ohio  court  for 

$500  and  a  decree  that  X  convey  a  piece  of  land  in  Ohio 
to  A ;  X  removes  to  Indiana ;  in  what  way  may  A  use  the 
Ohio  judgment  and  decree  in  Indiana? 
101.  H  files  a  suit  for  divorce  in  a  Nevada  court  and  the  Nevada 
court  expressly  finds  that  H  is  domiciled  in  Nevada.  Does 
this  settle  conclusively  that  the  Nevada  court  does  have 
jurisdiction  ? 
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QUIZ  QUESTIONS 
INTERNATIONAL  LAW 

(The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  Define  international  law  as  a  positive  system. 

2.  What  is  implied  by  the  fact  that  the  courts  of  the  United 
States  take  judicial  notice  of  international  law? 

3.  What  is  meant  by  the  "international  law  community"? 
What  is  the  main  sanction  of  international  law? 

4.  Explain  the  relation  of  national  sovereignty  to  international 
law. 

5\   How  far  would  an  international  law  decision  of  a  British 
court  be  considered  binding  on  a  court  of  the  United  States  ? 

6.  Enumerate  some  legal  principles  which  have  an  interna- 
tional as  well  as  a  municipal  law  phase. 

7.  Is  the  state  considered  a  legal  personality? 

8.  What  practical  consequences  follow  from  the  fundamental 
rights  of  international  commerce  and  intercourse  ? 

9.  Give  an  example  of  intervention  due  to  the  motive  of  self- 
defense. 

10.  Was  Great  Britain  justified  in  recognizing  the  belligerency 
of  the  Confederate  States?  What  objections  were  urged 
against  an  immediate  recognition  of  the  Chinese  republican 
government ! 

11.  What  was  the  effect  of  the  conquest  by  the  United  States 
upon  the  legal  system  of  Porto  Rico? 

12.  Describe  fully  the  international  law  status  of  the  Philip- 
pine Islands,  should  they  be  permanently  neutralized. 

13.  What  is  the  relation  of  the  fortification  of  the  Panama 
Canal  to  its  neutral  character? 

14.  Upon  what  arguments  was  the  claim  of  the  United  States 
to  the  Oregon  territory  supported? 

15.  What  courts  would  have  jurisdiction  of  a  crime  committed 
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on  a  British  vessel  upon  the  ocean  within  three  miles  of 
the  coast  of  Virginia  ? 

16.  Upon  what  basis  does  the  right  of  the  United  States  to 
navigation  of  the  St.  Lawrence  River  rest?    ' 

17.  How  far  do  harbor  police  have  control  over  foreign  public 
and  merchant  vessels? 

18.  If  a  British  captain  should  embark  passengers  against  their 
will,  and  carry  them  across  the  high  seas,  would  he  be 
guilty  of  false  imprisonment?.  What  courts  would  have 
jurisdiction  of  the  case? 

19.  May  American  nationality  be  claimed  by  a  child  born  in 
the  United  States  of  Chinese  parents?  By  a  child  born 
in  Japan,  of  a  Japanese  father  and  American  mother,  the 
mother  having  reassumed  American  citizenship  after  the 
death  of  the  father? 

20.  Discuss  the  historic  attitude  of  the  United  States  with  re- 
spect to  the  right  of  expatriation. 

21.  Explain  the  rights  of  the  original  sovereign  over  persons 
who  have  voluntarily  expatriated  themselves. 

22.  What  procedure  must  an  American  citizen  born  and  re- 
siding abroad  follow  to  retain  his  or  her  citizenship? 

23.  What  is  the  extent  of  the  protection  of  a  state  over  its  citi- 
zens residing  abroad  ? 

24.  Would  a  state  of  the  United  ,States  be  justified  in  excludiag 
from  the  public  schools  children  of  any  special  alien  nation? 

25.  What  procedure  must  be  followed  when  the  extradition 
from  the  United  States  of  an  accused  person  is  sought? 

26.  Would  the  house  occupied  by  a  foreign  secretary  of  legation 
be  exempt  from  local  taxes? 

27.  Explain  fully  the  functions  of  a  consul  with  respect  to 
maritime  affairs  and  seamen. 

28.  State  the  reason  for  the  rule  of  unanimity  ini  international 
conferences. 

29.  Explain  the  meaning  and  necessity  of  the  ratification  of  a 
treaty. 

30.  What  is  meant  by  dispositive  treaties? 

31.  Outline  the  American  position  on  the  interpretation  of  the 
"most  favored  nation"  clause. 

I  32.   What  procedure  would  be  followed  by  an  American  citizen 
desiring  to  urge  a  claim  against  a  foreign  government? 
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33.  State  the  main  elements  in  the  permanent  organization  of  a 
public  international  union. 

34.  Describe  the  organization  of  The  Hague  Tribunal.  How  are 
eases  brought  before  it? 

35.  Give  an  example  of  retorsion;  of  reprisal. 

36.  Explain  the  applicability  of  legal  principles  to  warfare. 

37.  Why  is  notification  of  the  commencement  of  war  necessary? 

38.  What  is  the  efEect  of  war  on  private  contracts  and  commer- 
cial intercourse  ? 

39.  Outline  the  purpose  and  main  provisions  of  the  Geneva  Con- 
vention. / 

40.  May  a  government  temporarily  in  military  occupation  of 
a  district  sell  public  forests  and  lands  therein? 

41.  Give  arguments  against  the  seizure  of  enemy  property  on 
the  sea. 

42.  What  are  the  provisions  of  the  American  Neutrality  Act? 
State  the  principles  laid  down  in  the  Treaty  of  Washington 
for  the  decision  of  the  Alabama  case. 

43.  What  are  the  obligations  of  a  neutral  power  with  respect  to 
the  use  of  its  ports  by  belligerents  ? 

44.  What  is  the  law  with  respect  to  the  furnishing  of  war  ma- 
terials to  belligerents? 

45.  State  the  reasons  for  formulating  the  Declaration  of  London. 

46.  What  constitutes  an  effective  blockade  ? 

47.  Explain  the  present  force  of  the  doctrine  of  continuous 
voyage.x 

48.  What  were  the  facts  in  the  Trent  affair? 

49.  When  may  neutral  vessels  be  captured  by  a  belligerent  ? 

50.  What  is  the  constitution  provided  for  the  international 
prize  court  by  the  convention  of  1907? 
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LAW  OF  INTEKSTATE 
COMMERCE 

(The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  (a)  Does  the  Constitution  expressly  provide  that  Congress 
alone  shall  regulate  interstate  commerce?  (b)  Can  two 
independent  authorities  regulate  the  same  thing? 

2.  Why  did  not  the  case  of  Gibbons  v.  Ogden  settle  the  question 
whether  the  power  to  regulate  interstate  commerce  was 
exclusively  vested  in  Congress? 

3.  Would  the  transmission  of  electric  power  from  one  state  to 
another  be  interstate  commerce? 

4.  (a)  Would  the  owner  of  an  automobile  taking  his  family 
and  a  friend  for  a  pleasure  trip  into  another  state,  be 
engaged  in  interstate  commerce  in  any  manner?  (b)  Is  an 
express  company  engaged  in  commerce  while  shipping  a 
Christmas  present?* 

5.  (a)  What  is  the  test  for  determining  when  a  commercial 
transaction  is  interstate?  (b)  If  two  men  reside  in  the 
same  state  and  one  contracts  with  the  other  to  buy  grain 
stored  in  that  state  for  delivery  in  another  state,  is  that 
an  intrastate  or  interstate  commercial  transaction?  (c)  If 
a  man  takes  a  wagonload  of  watermelons  from  state  A  into 
state  B  and  there  peddles  them  from  house  to  house,  what 
part  of  the  transaction  is  interstate  commerce?  Are  the 
sales  interstate  commerce? 

6-8.  Can  a  state  exclude  an  insurance  corporation  organized  in 
another  state  from  doing  business  within  its  limits  ? 

7.  Is  oyster  dredging  in  New  Jersey  waters  for  the  sole  pur- 
pose of  supplying  the  New  York  market  an  operation  of 
interstate  commerce? 
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9.   "What  was  the  doctrine  of  the  case  of  Cooley  v.  The  Por 
Wardens  ? 

10.  (a)  Name  some  of  the  various  phases  of  interstate  com 
merce.  (b)  What  is  the  general  rule  to  determine  whether  j 
given  phase  is  national  or  local ?    Is  this  a  clear-cut  rule? 

11.  (a)  What  legislature  or  legislatures  may  make  rules  to  gov 
em  national  phases  of  interstate  commerce?  (b)  Loca 
phases?  (c)  What  is  the  difference  in  degree  or  extent  of  i 
state's  power  to  regulate  these  two  sorts  of  phases? 

12.  (a)  Give  examples  of  local  phases,  (b)  Is  ferriage  a  local 
or  a  national  phase  ? 

13-15.  (a)  Why  is  interstate  transportation  a  national  phase! 
(b)  May  a  state  tax  the  right  to  carry  goods  into  or  througli 
its  territory  without  discrimination  between  intrastate  and 
interstate  carriage? 

16-17.  (a)  What  laws  regulated  interstate  transportation  rates 
prior  to  1887  ?  (b)  Why  would  not  an  Illinois  statute  fixing 
freight  rates  apply  between  Peoria  and  Chicago,  to  goods 
shipped  by  way  of  Chicago  from  Peoria  to  Gary  in  Indiana! 

18.  Would  an  unwritten  rule  of  state  law  be  valid  as  a  regula 
tion  of  interstate  commerce,  where  a  statute  woidd  not  be? 

20.  Would  a-  state  law  requiring  railroads  to  provide  separate 
accommodations  for  whites  and  negroes  be  valid  as  appliec 
to  interstate  trains? 

21.  Do  you  think  a  state  statute  prohibiting  the  running  of  anj 
freight  train  on  Sunday  would  be  valid  ? 

22.  Take  any  business  you  are  familiar  with,  and  figure  out  t( 
what  extent  its  operations  are  interstate  commerce. 

24.  On  the  day  for  assessing  state  and  local  taxes,  an  lowf 
farmer  is  in  this  situation :  He  has  previously  made  a  con 
tract  to  sell  all  his  corn  for  delivery  in  Chicago,  title  to  pas 
on  delivery  in  Chicago.  Part  of  his  corn  is  still  in  cribs  oi 
his  farm,  part  is  stored  in  an  elevator  awaiting  cars,  par 
is  loaded  in  cars  for  immediate  shipment,  and  part  is  ii 
wagons  on  the  road,  to  be  loaded  directly  into  cars.  Ho\ 
much  of  the  corn  should  be  included  in  his  assessment? 

26.  Suppose  a  Pennsylvania  coal  mine  sells  all  its  coal  in  Ne\ 
York,  shipping  it  by  rail  to  South  Amboy,  New  Jersey,  am 
thence  by  water  to  New  York  City.  At  South  Amboy  i 
keeps  in  store  on  an  average  200,000  tons  for  the  purpose  o 
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quickly  filling  orders  which  it  regularly  gets  from  New 
York.  May  New  Jersey  levy  the  usual  taxes  on  the  coal 
stored  at  South  Amboy  ? 

27.  Could  a  shipper  take  advantage  of  a  low  state  rate  in  New 
York,  in  sending  goods  from  New  York  to  Chicago,  by  send- 
ing-them  on  a  local  bill  of  lading  to  Buffalo  to  ]iis  agent 
there,  to  be  forwarded  from  Buffalo  to  Chicago  on  a  new 
bill  of  lading? 

28.  What  is  the  test  at  present  laid  down  by  the  Supreme  Court, 
in  eases  like  that  in  the  last  question,  to  determine  which 
rate  applies  ?    Is  the  test  definite  1 

29.  How  far  does  the  right  to  be  free  from  state  control  go  as 
to  the  sale  of  articles  brought  in  from  other  states  ? 

oO.  How  long  are  foreign  imported  goods  free  from  state  taxa- 
tion ?    Goods  brought  in  from  other  states  ? 

31-32.  Is  a  state's  right  to  tax  as  limited  as  its  right  to  regulate 
sales,  as  to  articles  brought  in  from  other  states  ? 

34.  (a)  What  is  a  state's  police  power?     (b)  Is  it  unlimited? 

35.  (a)  Why  was  it  held  that  a  state  might  prohibit  the  bring- 
ing in  of  diseased  meat,  but  hot  injurious  drinks,  like  whis- 
key? (b)  Does  Leisy  v.  Hardin  show  that  a  state  has  a  right 
to  regulate  interstate  commerce  under  its  police  power  ? 

36-37.  What  is  the  present  power  of  states  over  interstate  com- 
merce in  intoxicating  liquors  ? 

39.  What  is  the  real  test  as  to  when  a  state  statute  passed  in 
exercise  of  the  police  power  is  valid,  though  it  affects  inter-- 
state  commerce? 

40.  What  is  the  effect  of  an  act  of  Congress  regulating  a  phase 
of  interstate  commerce  upon  the  power  of  the  states  to  do  so  ? 

41.  (a)  May  Congress  pass  an  act  fixing  the  kind  of  lights  and 
danger  signals  to  be  used  by  automobiles  on  common  high- 
ways?   (b)  Where  does  a  country  road  go  to? 

42.  Is  an  act  of  Congress  regulating  interstate  commerce  invalid 
if  it  -incidentally  regulates  the  conduct  of  persons  and  things 
engaged  in  intrastate  commerce  ? 

43.  What  employees  of  a  railroad  are  employed  in  interstate 
commerce  ? 

44.  (a)  Has  Congress  any  "police  power"  ?  (b)  Does  the  power 
to  regulate  interstate  commerce  include  the  power  to  pro- 
hibit the  carriage  of  certain  articles? 
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45.  Does  every  producer  of  food  and  drugs  have  to  trouble  him- 
self about  the  provisions  of  the  National  Pure  Food  and 
Drugs  Act  ? 

45-46.  Can  Congress  regulate  intrastate  commerce  ? 

46.  (a)  Can  the  states  be  deprived  of  any  of  their  present 
power  to  regulate  intrastate  transportation  rates  ?  (b)  To 
what  extent  ? 


578 


QUIZ  QUESTIONS 
LAW  OF  BANKRUPTCY 

'(The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  (a)  Define  bankruptcy.  (b)  What  is  the  distinction 
between  insolvency  and  bankruptcy?  (c)  For  what  pur- 
poses are  bankruptcy  laws  enacted?  (d)  In  what  body  is 
the  power  to  pass  bankruptcy  laws  vested?  (e)  May  a  state 
enact  a  bankruptcy  law  ? 

2.  (a)  What  constitutes  the  first  act  of  bankruptcy?  (b)  Is 
it  necessary  that  the  first  act  of  bankruptcy  be  established 
by  direct  evidence?  (c)  If  an  act  of  bankruptcy  is  alleged 
to  exist  because  of  the  debtor's  insolvency,  is  it  necessary 
that  the  insolvency  actually  exist  at  or  .before  the  act 
complained  of?  (d)  What  is  the  second  act  of  bankruptcy? 
(e)  Under  the  second  act  of  bankruptcy  is  it  necessary  that 
a  debtor  intend  his  act  to  constitute  a  preference  ?  (f )  What 
is  the  third  act  of  bankruptcy?  (g)  Will  a  confession  of 
judgment  by  a  debtor  constitute  an  act  of  bankruptcy? 
(h)  What  is  the  fourth  act  of  bankruptcy?  (i)  What  is 
meant  by  an  assignment  for  the  benefit  of  creditors?  (j) 
What  is  the  fifth  act  of  bankruptcy?  (k)  In  order  to  con- 
stitute the  fifth  act  of  bankruptcy,  is  it  essential  that  a 
debtor  be  actually  insolvent,  when  the  act  of  bankruptcy 
is  committed? 

3.  Who  may  become  bankrupts  ? 

4.  (a)  III  order  to  become  a  bankrupt  is  it  necessary  that  a 
person  be  able  to  enter  into  a  contract?  (b)  A  debtor,  after 
filing  a  petition  in  bankruptcy,  becomes  insane.  What 
effect  does  his  insanity  have  on  the  proeisedings  ?  (c)  May 
an  alien  be  adjudicated  a  bankrupt? 

5.  (a)  Who  may  become  involuntary  bankrupts?  (b)  What 
is  the  distinction  between  voluntary  and  involuntary  bank- 
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18  LAW  OF  BANKilUPTCY 

rupts?  (c)  "Who  is  a  "laborer"  within  the  statute?  (d) 
What  constitutes  a  "farmer"  under  the  statute?  (e)  What 
classes  of  persons  may  not  be  adjudicated  involuntary  bank- 
rupts? (f)  A  landowner  leased  his  property  for  rental 
in  money.  Is  he  exempted  from  involuntary  bankruptcy 
because  he  is  a  "farmer"? 

6.  May  a  state  or  a  national  bank  ever  be  adjudicated  a  bank- 
rupt? 

7.  (a)  If  one  partner  commits  an  act  of  bankruptcy  as  to  the 
partnership  property,  does  his  act  affect  the  bankruptcy 
of  the  firm?  (b)  Will  a  partnership  be  adjudicated  bank- 
rupt, after  the  decease  of  one  of  the  partners?  (c)  A  and 
B,  as  co-partners,  file  a  voluntary  petition,  and  are  dis- 
charged in  bankruptcy.  Will  their  discharge  affect  their 
individual  liabilities  ? 

8.  (a)  What  exemptions  are  granted  bankrupts?  (b)  What 
must  the  bankrupt  do,'  in  order  to  enjoy  the  privilege  of 
exemption  ? 

9.  State  the  general  duties  of  bankrupts. 

10.    What  must  the  schedules  in  bankruptcy  contain? 

12.  A  debtor  petitions  to  be  adjudicated  a  bankrupt  and  dies 
before  a  discha,rge  is  granted.    Do  the  proceedings  abate? 

13.  An  action  is  pending  against  a  debtor  at  the  time  of  his 
adjudication.     May  the  action  proceed? 

15.  (a)  What  is  a  composition?  (b)  When  may  a  bankrupt 
offer  a  composition  to  creditors?  (c)  When  is  such  offer 
effective?  (d)  If  a  composition  is  allowed,  what  is  the 
effect  on  the  proceedings  in  bankruptcy?  (d)  For  what 
reasons  may  a  composition  be  denied?  (e)  What  period 
of  time  must  elapse  between  a  bankrupt's  adjudication 
and  the  order  granting  his  discharge? 

16.  (a)  A  bankrupt  has  failed  to  keep  proper  books.  Will 
such  failure  affect  his  right  to  a  discharge?  (b)  A  debtor, 
before  bankruptcy,  transferred  his  bank  account  to  his 
wife.    Should  a  discharge  be  granted? 

18.  (a)  A  purchases  goods,  making  false  representations  as  to 
his  means.  He  is  afterward  adjudicated  bankrupt?  Will 
the  representations  made  affect  his  right  to  a  discharge? 
(b)  Is  it  necessary  that  the  false  representations  be  made 
m  writing? 
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19.  A  trader  made  a  statement  in  writing  to  a  mercantile  agency 
that  he  was  worth  $10,000.  The  statement  was  false,  but 
on  the  representations  creditors  sold  him  goods  valued  at 
$8,000.     Should  a  discharge  be  granted! 

20.  (a)  What  is  meant  by  a  "fraudulent  transfer"?  (b)  A 
made  a  fraudulent  transfer  to  B  two  years  before  bank- 
ruptcy. A  creditor  whose  claim  accrued  six  months  before 
bankruptcy  objected  to  the  discharge.  What  result?  (e) 
A  transferred  to  his  wife  six  months  before  bankruptcy 
his  real  estate  without  intent  to  defrau,d  his  creditors.  Will 
a  discharge  be  granted? 

21.  (a)  A  bankrupt  was  discharged  in  1905.  He  petitioned 
again  for  a  discharge  in  1909.  What  result?  (b)  When 
and  under  what  circumstances  may  a  discharge  be  revoked  ? 

23.  (a)  A  was  surety  on  B's  contract.  B  was  discharged  in 
bankruptcy.  Was  A  released  from  his  obligation?  (b) 
Are  all  (Jebts  affected  by  a  discharge?  (c)  A  wife  was 
granted  a  decree  of  divorce  and  a  fixed  sum  as  alimony. 
Thereafter  the  husband  was  discharged  as  a  bankrupt.  How 
was  the  right  of  the  wife  to  alimony  affected? 

24.  How  may  a  debt  discharged  in  bankruptcy  be  revived? 

25.  When  is  jurisdiction  acquired  in  voluntary  proceedings 
in  bankruptcy?     When  in  involuntary  proceedings? 

26.  In  what  instance  will  a  jury  trial  in  bankruptcy  be  allowed  ? 

29.  After  an  adjudication  has  been  granted,  before  whom  are 
further  proceedings  had? 

30.  The  property  of  a  bankrupt  is  seized  under  attachment  of 
a  state  court.  Will  the  federal  court  assume  jurisdiction 
to  the  exclusion  of  the  state  court? 

31.  What  courts  are  vested  with  appellate  jurisdiction  in  bank 
ruptcy  eases? 

36.  (a)  What  are  termed  "offenses"  pursuant  to  the  bank- 
ruptcy law?  (b)  What  punishment  may  be  adjudged  for 
such  offenses? 

44.  (a)  State  the  general  jurisdiction  of  a  referee  in  bank- 
ruptcy, (b)  Has  a  referee  in  bankruptcy  jurisdiction  in 
matters  of  contempt  ? 

45.  What  are  the  duties  of  referees? 

53.  (a)  State  the  duties  of  trustees  as  specified  in  the  statute, 
(b)  What  compensation  is  allowed  trustees? 
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61.  (a)  When  is  the  first  meeting  of  creditors  held!  (b)  Is 
there  any  dififerenee  between  the  proof  and  allowance  of  a 
claim? 

62.  (a)  What  are  the  essential  requirements  in  the  proof  of  a 
claim?  (b)  How  must  proof  of  a  claim  based  upon  a 
written  instrument  be  made?  (c)  A  claim  is  proved  before 
a  referee.  A  creditor  objects  to  the  claim  because  it  is 
fraudulent.  May  the  referee  decide  the  issue  presented? 
(d)  Within  what  period  of  time  after  adjudication  may  a 
debt  be  proved? 

63.  (a)  What  is  a  secured  creditor  ?  (b)  How  may  the  security 
of  a  debt  be  waived?  (c)  What  is  the  test  to  determine 
whether  or  not  a  preference  exists?  (d)  What  is  the  effect 
of  a  preference  ? 

65.    How  may  a  claim  be  contested  ? 

67.  In  what  manner  may  notice  be  given  creditors  in  bank- 
ruptcy proceedings? 

68.  (a)  Who  may  file  a  petition  against  a  debtor  for  adjudica- 
tion as  an  involuntary  bankrupt  ?  (b)  May  a  petition  filed 
be  afterwards  withdrawn? 

69.  (a)  What  constitutes  a  preference  under  the  statute?  (b) 
Is  it  essential  that  a  debtor  be  insolvent  when  the  alleged 
act  of  preference  is  committed,  in  order  to  create  a  prefer- 
ence? (c)  A  debtor  conveyed  his  land  to  a  creditor  six 
months  before  adjudication,  but  the  deed  of  conveyance  was 
not  recorded  until  three  months  before  adjudication.  Does 
the  period  of  four  months'  limitation  begin  to  .run  from  the 
date  of  the  instrument  or  from  the  date  of  recording? 

71.  How  are  the  expenses  in  administration  of  a  bankrupt's 
estate  established  and  how  paid? 

72.  (a)  Is  a  claim  for  damages  for  breach  of  warranty  upon  a 
sale  of  personal  property  a  provable  debt?  (b)  A  owed 
B  $500,  alleged  to  be  a  balance  due  on  a  gambling  transac- 
tion. May  the  claim  be  proved  against  A  who  is  bankrupt? 
(c)  A  secured  a  judgment  against  B  for  damages  for  per- 
sonal injuries  rucurred  by  reason  of  B's  negligence?  Is  the 
claim  provable  against  A? 

74.  (a)  On  what  debts  are  dividends  allowed?  (b)  When  may 
a  first  dividend  be  declared?  (c)  What  length  of  time 
must  elapse  before  a  second  dividend  may  be  declared?    (d) 
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If  dividends  remain  unclaimed  for  a  period  of  six  months 
after  a  final  dividend  has  been  declared,  what  disposition  is 
made  of  such  dividends? 

75.  (a)  Are  all  liens  created  within  a  period  of  four  months 
before  adjudication  invalid?  (b)  [What  is  meant  by  a  bona 
fide  lien? 

76.  State  the  provision  of  the  statute  in  respect  tcT set-offs. 

78.  If  a  trustee  seeks  to  avoid  a  preference  created  by  a  bank- 
rupt, in  what  courts  may  he  bring  action? 

79.  By  whom  are  the  records  in  bankruptcy  kept? 

80.  What  is  the  purpose  of  the  General  Orders  in  Bankruptcy  ? 
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QUIZ  QUESTIOlsrS 
LAW  OF  PATENTS 

(The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  When  did  modern  invention  begin  to  develop? 

2.  State  the  characteristics  of  ai  great  podern  ipyentor. 

3.  To  whom  did  Lord  Bacon  in  his  book,  ''NcwfitnaOrganiim,'' 
compare  an  inventor? 

;   4.   State  the  basis  of  the  modern  patent,  syste^a* 

5.  Why  is  patent  practice  interesting?  ._.  , 

6.  Explain  the  origin  of  patent  monppplies,   i.^,.,^^, 

7.  What  was  the  Hanseatic  League  ? ,         , ; 

8.  What  was  the  effect  of  the  settlement  of  t|he.  Hansards  in 
llrlgland?  ,    .        .    .  ■    '•      -.. 

;9.    What  was  the  difference  between  letters  pate.nt   (literae 

patentes)  and  writs  close  (literae  clausae.),1/^ 
.1,0,   What  a,re  governinent  grants  in  this, counjry, palled? 

11.  When  was  the  Statute  of  Monopolies  passed  in  England  ? 

12.  State  the  substance  of,  the  exception' in  the  Statute  of 
Monopolies  which  authorized  English  patents. 

13.  Were  colonial  patents  issued  in  this  country  before  the 
.,,.,  JEievolution  ?  ,.  :;  . , 

14.  Why  were  few  patents  granted  before  the  19th  .century  ? 

15.  When  was  the  first  American  patent, act  parsed? 

16.  Up  to  what  time  did  the  government  issue  patents  without 
investigation?  .  ^.^  ;,■ 

17.  What  was  the  substantial  system  of  the  Patent  Act  of 
...1836?  ■   -i 

18.  State  some  of  the  differences  between  the  patent  laws  of 
this  country  and  of  foreign  coimtries. 

19.  Is4he  patentee  in  this  country  required  to  use  or  permit 
the  use  of  his  patent  ?  .       ..  ■  '. 
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20.  What  is  the  presumption  of  the  validity  of  a  United  States 
patent! 

21.  State  in  substance  the  rate  of  growth  of  United  States  pat- 
ents since  1790. 

22.  State  the  constitutional  provision  authorizing  patents. 

23.  Is  the  constitutional  provision  operative  without  legisla^ 
tion? 

24.  May  states  issue  patents? 

25.  Could  Congress  grant  a  patent  for  an  unlimited  time  ? 

26.  Could  Congress  authorize  the  grant  of  a  patent  to  the  intro- 
ducer of  a  new  art  who  had  not  invented  it  ? 

27.  State  the  difference  in  the  patent  law  between  invention 
and  discovery. 

28.  Is  the  discovery  of  a  natural  force  patentable  ? 

29.  Describe  the  eighth  claim  in  Morse's  patent  for  the  tele- 
graph. 

30.  What  is  invention  within  the  meaning  of  the  constitutional 
provision? 

31.  Must  invention  be  the  result  of  a  prolonged  mental  action  ? 

32.  When  has  invention  become  complete  in  the  sense  of  the 
patent  law? 

33.  What  are  the  subjects  of  patents  under  the  English  law  ? 

34.  What  were  originally  the  subjects  of  patents  under  the 
earlier  American  statutes? 

35.  What  are  now  the  subjects  of  patents  under  the  American 
law? 

36.  State  the  requisites  of  patentable  invention   under  the 
American  law. 

37.  What  is  an  art? 

38.  What  is  the  distinction  between  a  patent  for  a  process  and 
for  a  natural  principle  ? 

39.  What  are  the  advantages  of  a  process  patent  ? 

40.  What  is  a  machine  ? 

41.  What  is  the  difference  between  a  process  and  a  machine  ? 

42.  What  is  manufacture  ? 

43.  Can  a  patent  issue  for  a  process  and  for  the  manufac- 
tured result  of  the  process? 

44.  What  is  a  composition  of  matter  ? 

45.  What  class  of  designs  are  patentable? 

46.1  What  is  the  essential, requisite  of  a  patent  for  a  design? 
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47.  Can  there  be  a  valid  patent  for  the  shape  of  an  article  of 
utility y  .■■■  ■■■•'■'  ■■'■■■ 

48.  What  two  ideas  are  involved  in  a  patent;  for  an  improve- 
ment? 

49.  "What  is  the  difference  between  improvements  in  simple  in- 
ventions and  in  combinations  ? 

50.  Does  a  patent  for  an  improvement  protraet  the  original 
patent  ? 

51.  Can  a  patent  be  issued  for  an  invention  not  new  in  fact 
but  new  to  the  applicant? 

52.  What  was  the  English  rule  in  respect  to  the  place  in  which 
there  must  have  been  no  prior  knowledge  Of  the  invention  ? 

63.   Under  the  American  law  in  what  locality  does  prior  knowl- 
edge invalidate  the  patent? 

54.  Is  there  a  legal  presumption  that  an  inventor  knew  of 
the  public  use  or  sale  of  any  invention  in  foreign  countries  ? 

55.  Will  an  incomplete  prior  use  invalidate  the  patent  ? 

56.  Can  a  valid  patent  be  taken  out  in  this  country  if  the  in- 
-yention  has  been  before  patented  or  described  in  a  printed 

publication  in  any  part  of  the  world? 

57.  Can  a  private  patent  issued  abroad  invalidate  An  American 
patent? 

58.  Is  a  second  patent  issued  to  the  same  patentee  for  the  same 
invention  valid? 

59.  What  is  a  printed  publication  within  the  meaning  of  the 
patent  laws  ? 

60.  Is  a  business  circular  sent  only  to  persons  ill-  a  particular 
trade  a  publication  ? 

61.  Is  publication  proved  by  the  existence  of  a  ^gle  copy  in 
a  public  library? 

62.  Is  the  date  of  publication  printed  in  a  book  bonclusive  ? 

63.  Is  testimony  admissible  to  show  that  the'  description  in  a 
prior  patent  or  publication  is  not  accurate  ? 

64.  Is  a  prior  incomplete  publication  sufficient  ? 

65.  What  is  the  rule  for  determining  the  date  of  an  invention? 

66.  Is  a  patent  valid  for  a  machine  which  will  net  work  ? 

67.  Is  a  patent  valid  for  a  gambling  machine  ? 

68.  Is  the  exteiit  of  utility  material  in  a  patent? 

69.  Why  is  the  question  whether  an  invention  baa  utility  dif- 
ficult in  suits  on  paper  patents? 
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70.  What -is  tke  effect  of  the  abandonment  of  a  patents 

71.  What  is  the  effect  of  a  cancellation  of  a  claim  for  an  inven- 
tion in. an  application  pending  in  the  Patent  Office? 

72.  What  is  the  constructive  abandonment  of  an  invention  ? 

73.  Can  a  patent  be  abandoned  by  non-user  ? 

74.  What  is  the.  present  rule  as  to  the  abandonment  of  inven- 
tions patfented  abroad  and  not  patented  in  this  country? 

75.  Who  can  apply  for  a  patent? 

76.  Describe,  the  organization  of  the  Patent  Office. 

77.  State  the  practice  as  to  examinations  in  the  Patent  Office. 

78.  State  the  requisites  for  appearing  as  an  attorney  in  the 
Patent  Office. 

79.  What  was  a  caveat,  and  when  was  it  abolished  ? 

80.  State  the  substance  of  the  form  for  an  application  for  a 
patent.  ^ 

81.  State  the  substance  of  an  applicant's  oath  in  an  applica- 
tion for  a  patent. 

82.  May  an  application  be  made  for  a  patent  for  an  invention 
for  which  a  previous  patent  has  been  issued  to  another 
person  ? 

83.  State  the  rule  as  to  joinder  of  separate  inventions  in  one 
patent  by  the  Patent  Office  and  the  courts. 

84.  State  the  substantial  requisites  of  the  specifications. 

8^.  Why  is  it  essential  that  the  description  shall  fully  explain 
and  tlie  claims  precisely  claim  the  invention? 

86.  Is  an  invention  shown  in  the  description  but  not  claimed 
patented? 

87.  May  there  be  a  valid  claim  for  a  mere  function? 

88.  What  is  the  present  rule  in  regard  to  the  necessity  of  fur- 
nishing drawings  or  models? 

89.  What  is  the  usual  inethod  of  the  examination  of  applica- 
tions for  patents? 

90.  If  an  application  is  rejected  what  appeals  may  be  taken? 

91.  What  is  an  interference? 

92.  What  is  the  effect  of  a  decision  in  the  Patent  Office  in  an 
interference  case  ? 

93.  State  the  substance  of  the  form  of  a  patent  as  granted. 

94.  What  is  the  term  of  a  patent  in  this  country? 

95.  What  notice  is  required  to  be  stamped  on  a  patented 
article  f 
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96.  "What  is  the  penalty  for  stamping  an  unpatented  article  ? 

97.  What  is  a  disclaimer  1 

98.  What  is  a  reissue  ? 

99.  What  is  a  broadened  reissue  ? 

100.  May  a  patent  be  sued  on  when  an  application  for  a  reissue 
is  pending? 

101.  What  is  the  effect  of  a  reissue  on  judgments  in  suits  on 
the  original  patent  ? 

102.  What  is  the  date  of  a  reissued  patent  ? 

103.  May  a  reissued  patent  claim  an  invention  not  made  orig- 
inally? ^ 

104.  How  may  property  in  patents  be  reached  by  suits  ? 

105.  What  is  an  assignment  of  a  patent  ? 

106.  What  is  a  grant  of  a  patent  1 

107.  What  is  a  license  of  a  patent  ? 

108.  Must  a  license  be  recorded? 

109.  What  constitutes  infringement  of  a  process  patent? 

110.  What  constitutes  infringement  of  a  machine  patent  ? 

111.  What  constitutes  infringement  of  a  combination  patent? 

112.  What  is  a  primary  invention? 

113.  What  is  the  test  of  invention  in  a  patent  for  a  design  ? 

114.  What  is  contributory  infringement  ? 

115.  What  right  has  a  patentee  to  impose  restrictions  on  the 
purchaser  of  a  patented  article? 

116.  What  courts  have  exclusive  jurisdiction  of  suits  under  the 
patent  law? 

117.  What  courts  have  exclusive  jurisdiction  of  suits  on  eon- 
tracts  relating  to  patents? 

118.  In  what  district  must  a  suit  for  infringement  be  brought  ? 

119.  What  are  the  remedies  for  the  infringement  of  a  patent? 

120.  Can  an  injunction  be  obtained  in  an  action  at  law  for  in- 
fringement ? 

121.  What  is  the  rule  in  a  suit  in  equity  for  infringement  as 
to  recovery  of  damages  and  profits  ? 

122.  How  is  the  evidence  taken  in  equity  suits  ? 

123.  When  is  a  preliminary  injunction  granted  in  patent  suits? 

124.  What  is  the  rale  as  to  damages  in  actions  at  law  and  in 
suits  in  equity  for  infringement? 

125.  Can  a  suit  in  equity  be  maintained  after  the  expiration  of 
a  patent? 
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QUIZ  QUESTIONS 
LAW  OF  COPYRiaHT 

(The  numbers  refer  to  the  numbered  sections' in  the  text.) 

1.  (a)  Define  the  term  "copyright."  (b)."What?miist  be  the 
nature  of  a  work  in  order  to  be  subject  to  copyright?  (c) 
"When  was  the  present  United  States  copyright  law  enacted 
and  what  is  granted  by  it? 

2.  Enumerate  some  of  the  differences  between  a  copyright  and 
a  trademark. 

3.  (a)  What  right  existed  in  intellectual  property  prior  to 
the  passage  of  the  Act  for  the  Encouragement  of  Learning 
in  1710?  (b)  How  was  this  law  interpreted  by  the  House 
of  Lords?  (c)  Upon  what  provision  of  the  Constitution 
have  our  copyright  laws  been  b^^ed? 

4.  What  right  exists  in  xmpublished  literary  works? 

5.  (a)  What  works  may  be  copyrighted  under  the  Copyright 
Act!  (b)  Name  the  classes  into  which  aU  works  are  divided 
by  this  law.  (e)  What  was  held  in  the  ease  of  Bleistein  v. 
Donaldson  Lithographing  Co.  ? 

6.  What  does  the  term  "book"  include? 

7.  Name  some  works  which  are  not  subject  to  copyright. 

8.  Who  may  secure  copyright  ? 

9.  (a)  Describe  the  manner  in  -which  copyright  is  obtained 
under  the  present  law.  (b)  Explain  the  provision  relative 
to  the  deposit  of  copies,  (e)  What  character  of  affidavit  is 
necessary  in  the  case  of  books? 

10.  What  is  an  ad  interim  copyright  and  how  is  it  obtained? 
IL  What  rights  are  obtained  by  copyright? 

12.  What  is  "the  date  of  publication"  of  works  reproduced  for 
sale  or  distribution  ? 

13.  What  protection  is  given  by  the  copyright  statute  to  unpub- 
Bshed  books? 
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14.  (a)  What  is  the  proper  notice  of  copyright?  (b)  Where 
must  the  copyright  notice  be  placed  ? 

15.  (a)  What  is  the  duration  of  a  copyright  certificate?  (b) 
Who  may  renew  the  copyright?  (e)  What  is  the  renewal 
period?  (d)  What  provision  is  made  for  the  renewal  of 
copyright  obtained  under  former  laws? 

16.  What  is  the  copyright  fee  ? 

17.  Within  what  time ,  must  an  assignment  of  a  copyright  be  re- 
corded in  the  copyright  office? 

18.  What  constitutes  infringement  of  a  copyright? 

19.  What  courts  have  jurisdiction  of  matters  arising  under  the 
copyright  laws  ?    • 

20.  (a)  How  is  iiifringement  'prevented ?  (b)  What  damages 
may  be  obtaincid?  (c)  May  infringement  be  punished  as  a 
misdemeanor? 

21.  How  is  registration  of  prints  and  labels  obtained? 
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QUIZ  QUESTIONS 
LAW  OF  TRADEMARKS 

»     (The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  (a)  Define  a  trademark,  (b)  Give  some  instances  of  well 
known  marks. 

2.  Point  out  some  differences  between  a  trademark  and  a  pat- 
ent, and  distinguish,  carefully  between  a  trademark  and  a 
copyright. 

3.  (a)  What  is  an  attributive  trademark  law?  (b)  What  a 
declaratory  law?  (c)  What  are  the  advantages  and  dis- 
advantages of  each? 

4.  Is  a  trademark  a  monopoly? 

5.  Explain  the  reason  for  the  early  use  of  trademarks. 

6.  Give  instances  of  the  early  use  of  trademarks. 

7.  What  was  held  in  the  various  early  English  trademark 
cases? 

8.  What  did  Thomas  Jefferson  report  to  congress  upon  the 
subject  of  trademark  laws? 

9.  What  was  the  extent  of  trademark  litigation  in  the  United 
States  prior  to  1870  ? 

10.  (a)  What  were  the  main  features  of  the  trademark  act  of 
1870?  (b)  Upon  what  ground  was  this  law  held  invalid? 
(c)  What  use  of  a  mark  was  required  to  secure  registration 
under  the  Act  of  1881? 

11.  Upon  what  provision  of  the  Constitution  is  the  present 
federal  trademark  law  based? 

12.  (a)  What  is  a  trade  name?  (b)  How  is  a  trade  name 
distinguished  from  a  trademark? 

13.  Distinguish  between  unfair  trade  and  trademark  infringe- 
ment. 

14.  Give  some  reasons  why  descriptive  words  or  misspelled 
descriptive  words  are  not  valid  trademarks. 

XII-38  593 


32  LAW  OP  TRADEMAEKS 

15.  Give  some  instances  of  valid  and  some  of  invalid  marks. 

16.  (a)  What  is  a  generic  term?  (b)  Give  some  instances  of 
such  terms. 

17.  Is  a  word  indirectly  descriptive  of  an  article  on  which 
it  is  used,  a  valid  mark? 

18.  What  is  the  law  relative  to  the  use  of  a  surname  as  a  trade- 
mark? 

19.  (a)  Is  a  geographical  term  a  valid  mark?     (b)  Why? 

20.  Why  is  the  name  of  a  patented  article  not  a  valid  mark 
after  the  patent  has  expired? 

21.  What  is  the  rule  relative  to  the  use  of  a  foreign  word  as  a 
trademark  ? 

22.  Is  the  national  flag  valid  as  a  trademark? 

23.  What  is  the  provision  of  the  law  relative  to  the  use  of  the 
Red  Cross  as  a  trademark? 

24.  (a)  Is  the  name  of  a  book  a  valid  trademark?  (b)  Is  the 
title  of  a  periodical  publication  a  valid  trademark?  (c) 
Why  is  the  rule  different  relative  to  the  name  of  a  book  and 
the  title  of  a  periodical? 

25.  Is  a  deceptive  mark  capable  of  protection? 

26.  (a)  Is  it  necessary  to  use  amark  before  it  can  be  regarded 
as  a  trademark?  (b)  On  what  must  it  be  used  in  order 
to  be  valid? 

27.  What  is  the  rule  relative  to  affixing  the  mark  to  the  goods? 

28.  (a)  May  a  mark  be  assigned  independent  of  the  bxisiness 
in  which  it  is  used?  (b)  Does  the  transfer  of  the  "assets" 
of  a  business  convey  the  right  to  the  trademark  used? 

29.  What  constitutes  abandonment  of  a  trademark? 

30.  (a)  Name  some  way  in  which  the  right  to  the  use  of  a 
mark  may  be  lost?  (b)  When,  as  a  rule,  should  suits  for 
infringement  be  begun? 

31.  What  constitutes  infringement  of  a  trademark? 

32.  (a)  Give  a  rule  for  determining  what  degree  of  similarity 
between  marks  constitutes  infringement,  (b)  What  is  not 
a  proper  test? 

33.  Give  some  illustrations  of  marks  held  to  be  deceptively 
similar. 

34.  (a)  When  are  goods  said  to  be  of  the  same  descriptive  prop- 
erties?    (b)   Give  instances. 
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35.  (a)  What  degree  of  care  is  required  of  purchasers  to  avoid 
confusion  in  marks?  (b)  Explain  the  diflferent  views  on 
this  subject. 

36.  (a)  Explain  the  different  rule  in  trademark  and  in  unfair 
competition  eases,  (b)  When  is  the  intent  of  the  defendant 
important? 

37.  Is  expert  testimony  valuable  in  determining  infringement 
in  trademark  cases? 

38.  (a)  In  what  way  may  infringement  be  prevented!  (b) 
When  will  a  preliminary  injunction  be  issued?  (c)  What 
are  some  of  the  defenses  which  may  be  made  in  a  suit  for 
infringement  ? 

39.  (a)'  What  is  an  injunction?     (b)  How  enforced? 

40.  When  must  suit  be  brought  in  a  state  court? 

41.  What  are  some  of  the  advantages  of  bringing  suit  in  a 
federal  court?  ^ 

42.  What  is  the  general  character  of  state  registration  laws? 

43.  (a)  When  did  the  present  federal  trademark  law  go  into 
effect,     (b)  Upon  what  authority  is  it  based? 

44.  (a)  Who  may  register. a  trademark  under  the  Act  of  Feb.  20, 
1905?  (b)  May  registration  be  obtained  before  a  mark  has 
been  used? 

45.  (a)  To  whom  must  an  application  for  registration  be  ad- 
dressed?   (b)  What  must  be  set  forth  in  the  statement? 

46.  What  allegations  must  the  declaration  include  ? 

47.  (a)  What  may  be  shown  in  the  drawing?  (b)  How  many 
specimens  are  required? 

48.  (a)  What  allegations  must  a  foreign  applicant  make  in 
addition  to  those  required  of  a  domestic  applicant?  (b) 
What  kind  of  certificate  must  a  foreign  applicant  furnish? 
(c)  What  goods  may  a  foreign  applicant  specify? 

49.  Name  some  marks  which  may  not  be  registered. 

50.  (a)  What  degree  of  similarity  will  prevent  the  registration 
of  a  second  mark?  (b)  May  the  same  mark  be  registered 
on  goods  of  different  descriptive  properties? 

51.  What  character  of  marks  may  be  registered  under  the  "ten- 
year  proviso"? 

52.  (a)  What  is  the  provision  of  the  trademark  law  relative  to 
publication  of  a  trademark?     (b)  Who  may  file  an  opposi- 
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tion  against  the  registration  of  a  mark  which  has  been 
published  ? 

53.  (a)  Under  what  conditions  will  an  interference  be  declared? 

(b)  What  is  determined  by  an  interference? 

54.  What  is  necessary  to  show  in  order  to  have  a  registered 
mark  canceled? 

55.  (a)  What  is  the  government  fee  for  registration  of  a  trade- 
mark?   (b)  What  is  the  term  of  a  certificate  of  registration? 

(c)  When  must  an  application  for  renewal  of  a  trademark 
registration  be  made? 
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QUIZ  QUESTIONS 

UNFAIR  COMPETITION  AND 
aOOD  -WILL 

(The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  (a)  What  is  good-will?  (b)  What  text-writer's  definition 
has  been  approved  by  the  United  States  Supreme  Court? 
(c)  Is  good- will  tangible  property?  (d)  What  connection 
exists  between  good- will,   trademarks  and  trade  names? 

(e)  Does  a  conveyance  of  "good- will"  or  "business"  con- 
vey the  trademarks  and  trade  names  used  in  a  business? 

(f)  What  is  the  effect  of  unfair  competition  upon  good- 
will? (g)  What  does  good-will  include?  (h)  How  does 
the  sale  of  good-will  affect  the  question  of  unfair  competi- 
tion as  between  seller  and  buyer?  (i)  In  an  action  between 
bujrer  and  seller  what  use  may  be  made  of  the  Sherman 
Anti-Trust  Law  as  a  defense? 

2.  (a)  Define  unfair  competition,  (b)  Name  some  particular 
forms  of  action  included  in  the  term,  (c)  What  relation- 
ship exists  between  unfair  competition  and  the  law  of  trade- 
marks? (d)  Upon  what  social  necessities  is  the  law  of  un- 
fair competition  based? 

3.  (a)  From  what  time  does  the  history  of  the  law  of  unfair 
competition  date?  (b)  What  forms  of  unfair  competition 
will  the  law  punish  ? 

4.  How  are  unfair  competition  cases  classified  in  the  text  ? 

5.  Define  the  term  "secondary  meaning"  as  used  in  unfair 
competition  cases. 

6.  How  does  the  question  of  the  locality  in  which  he  has  done 
business  affect  a  trader's  right  to  protection  against  unfair 
competition? 

7.  What  bearing  have  color  and  configuration  upon  questions 
of  unfair  competition  ? 
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8.  May  color  alone  control  the  question  of  unfair  competition ! 
If  so,  when? 

9.  What  is  the  effect  of  the  expiration  of  a  patent  upon  the 
right  to  suppress  simulation  of  color  ? 

10.  (a)  May  configuration  alone  be  enjoined?  (b)  What  is  the 
effect  of  proving  that  configuration  to  be  common  to  the 
trade?  (c)  Or  proving  resemblances  of  form  to  be  essen- 
tial to  the  vendible  quality  of  the  merchandise? 

11.  (a)  May  unfair  competition  be  effected  by  the  display  of 
fixed  signs?  (b)  What  is  the  test  of  resemblance  in  such 
cases  ? 

12.  When  may  the  use  of  circulars  be  enjoined? 

13.  (a)  What  difference  of  proof  exists  between  trademark 
and  other  unfair  competition  cases?  (b)  Of  what  value 
is  expert  testimony  upon  this  issue? 

14.  How  are  labels  involved  in  unfair  competition  cases  ? 

15.  How  are  cartons  and  other  containers  involved  in  unfair 
competition  cases? 

16.  (a)  May  trade-union  labels  be  protected  as  trademarks? 

(b)  May  they  be  protected  against  unfair  competition? 

(c)  If  so,  by  whom  may  the  action  be  maintained? 

17.  (a)  Will  equity  restrain  false  representations  as  to  the 
plaintiff's  goods?  (b)  Or  a  conspiracy  of  several  parties  to 
ruin  plaintiff's  business  by  false  reports? 

18.  Define  substitution. 

19.  What  is  the  remedy  for  refilling? 

20.  How  do  trademark  and  other  unfair  competition  eases  dif- 
fer as  to  the  element  of  fraud? 

21.  How  may  traveling  conveyances  be  used  as  an  instrumen- 
tality of  unfair  competition? 

22.  (a)  What  is  copyright?  (b)  May  intellectual  productions 
be  protected  under  the  law  of  unfair  competition  ?  If  not, 
why  not? 

23.  (a)  In  a  case  of  unfair  competition  would  you  seek  a  rem- 
edy at  law  or  in  equity,  and  why?  (b)  Distinguish  be- 
tween damages  at  law  and  in  equity,  (c)  Define  "laches," 
"unclean  hands,"  "trade  puffing." 

24.  What  is  meant  by  "class  of  merchandise,"  and  of  what 
importance  is  it  in  cases  of  unfair  competition? 
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25.  Is  it  a  defense  that  defendant's  goods  are  equal  in  quality 
to  those  of  plaintiff?     If  not,  why  not? 

26.  What  is  the  measure  of  damages  in  cases  of  unfair  compe- 
tition? 

27.  What  is  the  general  rule  as  to  ordering  an  accounting  in 
equity  in  such  cases,  and  its  exceptions? 

28.  To  what  credits  is  the  defendant  entitled  upon  the  account- 
ing? 

29.  What  is  the  ten-year  provision  of  the  Trademark  Act  of 
1905,  and  its  effect  upon  actions  for  unfair  competition? 
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LEADING  ILLUSTEATIVE  CASES 
CONFLICT  OF  LAWS 

CHAPTER  I. 
INTRODUCTORY. 

Introduction  of  Law  by  Settlement. 

McKENNON  v.  WINN. 
1  Okla.  327.    1893. 

BURFORD,  J.  The  appellant  filed  his  complaint  in  the 
court  below  to  enforce  the  specific  perforinance  of  a  contract 
for  the  conveyance  of  real  estate  situated  in  Oklahoma  City, 
Oklahoma  County,  Oklahoma  Territory.  A  demurrer  was  filed 
to  the  complaint,  alleging  as  grounds:  First.  That  the  court 
has  no  jurisdiction  of  the  person  of  defendant,  or  the  subject 
of  the  action.  Second.  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was 
sustained,  to  which  the  appellant  excepted  and  brings  the  case 
to  this  court  by  appeal.     *    *     * 

The  second  ground  for  demurrer  presents  two  questions: 
First.  Can  a  parol  contract  for  the  conveyance  of  real  estate, 
or  an  interest  therein,  made  after  the  settlement  of  this  country, 
and  prior  to  the  adoption  of  our  organic  act,  be  enforced? 
Second.  Is  a  contract  for  the  conveyance  of  real  estate,  entered 
into  before  title  is  acquired  from  the  United  States,  and  to  be 
executed  after  title  is  acquired,  void,  as  against  public  policy? 

The  first  proposition  seems  to  be  settled  by  the  adjudicated 
eases  and  text  writers  in  favor  of  the  appellant.  "Every  con- 
tract, on  whatever  subject,  may  be  in  oral  words,  which  will 
have  the  same  effect  as  if  written,  except  when  some  positive 
rule  of  the  common  or  statutory  law  has  provided  otherwise." 
Bish.  Cont.,  §153;  Mallory  v.  GiUett,  21  N.  Y.  412;  Wyman 
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V.  Goodrich,  26  Wis.  21 ;  Green  v.  Brooking,  23  Mich.  48 ;  White 
V.  Maynard,  111  Mass.  250.  By  the  common  law,  prior  to  the 
enactment  of  the  statute  of  Frauds  (29  Car.  II.  c.  3,  A.  D. 
1676),  contracts  for  the  sale  of  real  estate,  or  an  interest  therein, 
were  not  required  to  be  in  writing.  Bish.  Cont.,  §  1231 ;  4 
Kent.  Com;,  P.  450.  The  English-speaking  people  brought  the 
common  law  to  America  with  them,  in  the  first  settlement  of  the 
colonies;  and  it  has  prevailed  in  all  the  States  and  Territories, 
modified  by  legislative  acts,  local  conditions,  and  such  of  the 
English  statutes  adopted  prior  to  the  settlement  of  our  colonies 
as  were  of  general  application,  and  suited  to  our  conditions, 
except  in  some  portions  where  the  French  or  civil  law  pre- 
vailed. At  the  time  of  the  settlement  and  discovery  of  America 
the  Statute  of  Frauds  had  not  been  adopted,  and  has  only 
become  the  law  of  the  United  States,  or  of  our  several  States  and 
Territories,  by  legislative  enactment. 

This  leads  us  to  the  inquiry,  Did  the  common  law  prevail  in 
the  Territory  in  April,:  1889?  It  is  contended  that  prior  to 
the  settlement  of  Oklahoma,  and  until  the  same  was  superseded 
by  the  statutory  laws,  the  Code  Napoleon,  or  civil  law,  pre- 
vailed. Whatever  may  have  been  the  laws  of  the  country  now- 
known  as  Oklahoma,  they  ceased  to  operate  in  the  region  origi- 
nally comprising  the  Indian  Territory  when  the  Territory 
ceased  to  be  a  part  of  the  Territory  of  Louisiana,  and  the  laws 
of  the  Territoiry  of  Indiana  and  the  Territory  of  Missouri,  which 
may  have  once  prevailed  in  said  region,  became  inoperative  in 
and  ceased  to  have  any  force  or  effect  in  the  Indian  Territory, 
when  that  Territory  ceased  to  be  a  part  of  said  Territories. 
Eailroad  Co.  v.  O'Loughlin,  49  Fed.  Rep.  440.  There  was  no 
law  in  the  Indian  Territory  regulating  the  making  of  contracts 
at  the  time  of  the  approval  of  the  Act  of  Congress  establishing 
a  United  States  district  court  in  said  Territory  by  the  Act  of 
March  1,  1889.  25  Stat.  783.  Congress,  with  the  assent  of 
the  Indians,  created  the  court  for  the  whole  of  Indian  Terri- 
tory, which  included  Oklahoma,  and  conferred  on  it  jurisdic- 
tion in  all  civil  cases  between  citizens  of  the  United  States  who 
are  residents  of  the  Territory,  or  between  citizens  of  the  United 
States  or  of  any  state  or  territory,  and  any  citizen  of,  or  person 
residing  or  found  in,  the  Indian  Territory.  It  gave  the  court 
authority,  and  imposed  upon  it  the  duty,  to  apply  the  estab- 
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lished  rules  and  principles  of  the 'common  law  to  the  adjudica- 
tion of  those  cases  of  which  it  was  given  jurisdiction.  Pyeatt 
V.  Powell,  51  Fed.  Rep.  551.  But  if  it  be  held  that  the  estab- 
lishment of  a  United  States  court  in  the  Indian  Territory  did 
not  put  the  common  law  in  force  in  said  Territory,  except  in  so 
far  as  was  necessary  to  execute  the  powers  of  said  court,  and 
for  the  adjudication  of  such  cases  as  actually  went  into  that 
forum,  then  there  was  no  law  in  Oklahoma,  at  the  date  of  its 
settlement,  regulating  the  making  of  contracts.  If  this  should 
be  conceded,  then  it  necessarily  follows,  on  principle,  that  when 
people  from  all  parts  of  the  United  States  on  the  22nd  day  of 
April,  1889,  settled  the  country ,  known  as  Oklahoma,  built 
cities,  towns,  and  villages,  and  began  to  carry  on  trade  and 
I  commerce  in  all  its  various  branches,  they  bijought  into  Okla- 
homa, with  them,  the  established  principles  and  rules  of  the 
common  law,  as  recognized  and  promulgated  by  the  American 
courts,  and  as  it  existed  when  imported  into  this  country  by  our 
early  settlers,  and  unmodified  by  American  or  English  statutes. 
So  that,  in  any  event,  the  common  law  prevailed  in  Oklahoma 
at  the  time  the  contract  between  the  appellant  and  appellee  was 
entered  into ;  and  as,  at  common  law,  contracts  for  the  sale  and 
conveyance  of  real  estate  were  not  required  to  be  in  writing,  the 
contract  mentioned  in  the  complaint  may  be  enforced,  unless 
void  for  other  reasons. 
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CHAPTER  II. 

JUKISDICTION. 

Person  Temporarily  Within  Territory. 

DARRAH  V.  WATSON. 

36  Iowa  116.    1873. 

MILLER,  J.  The  judgment  record,  on  which  this  action 
s  brought,  shows  that  the  action  was  commenced  in  the  county 
sourt  of  Monongalia  County,  Virginia  (now  West  Virginia), 
jy  the  issuance  of  a  summons,  returnable  on  the  first  Monday 
)f  June,  1859.  The  sheriff's  return  on  the  summons  shows  a 
Dersonal  service  thereof  on  the  6th  day  of  June, •1859a....*     *     * 

On  the  trial  the  defendant  Watson  was  sworn  as  a  witness, 
ind  testified  that  during  the  year  1859,  he  resided  in  Greene 
[!ounty,  Pennsylvania,  and  had  so  resided  there  for  about  three 
)r  four  years  prior  to  June,  1859,  and  never  afterward  resided 
n  the  State  of  Virginia ;  that  during  the  month  of  June,  1859, 
le  went  from  his  residence  in  Pennsylvania  into  Monongalia 
bounty,  Virginia,  temporarily  and  on  business;  was  there  only 
;wo  or  three  hours  and  returned  again  to  Greene  County,  Penn- 
ylvania,  which  latter  county  adjoins  Monongalia  County,  Vir- 
ginia; that  while  thus  in  the  latter  county  he  was  served  with 
lome  kind  of  paper  or  process,  which  was  the  only  paper  or 
)rocess  ever  served  on  him  in  said  county;  that  he  paid  no 
ittention  to  the  matter,  never  appeared  in  the  action,  made  no 
lefense  and  authorized  no  one  to  appear  for  him.  Whereupon 
lefendant's  counsel  asked  the  court  to  instruct  the  jury  in 
lubstance,  that  if  they  found  that  the  defendant,  at  the  time 
if  the  rendition  of  the  judgment  in  Virginia,  was  not  a  resident 
>f  or  domiciled  in  said  State,  but  was  a  resident  of  and  domi- 
liled  in  the  State  of  Pennsylvania;  that  defendant,  when  the 
lummons  or  original  process  was  served  upon  him,  was  in  the 
3tate  of  Virginia  only  for  a  few  hours  temporarily  and  on  busi- 
less;  that  defendant  never  afterward  resided   in   said    State; 
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that  defendant  did  not  appear  to  the  action  or  authorize  any 
one  to  appear  for  him,  then  the  county  court  of  Monongalia 
County,  Virginia,  did  not,  by  virtue  of  such  service  or  by  any 
proceedings  in  said  action,  acquire  jurisdiction  of  the  person 
of  defendant  to  render  such  a  personal  judgment  as  would  be 
binding  against  him  in  this  State. 

This  instruction  was  refused,  and  this  ruling  is  assigned  as 
error. 

"We  have  before  said  that  the  insufficient?^  of  the  service  of 
the  summons  would  not  have  the  effect  to  render  the  judgment 
void  as  for  want  of  jurisdiction.  But  it  is  insisted  by  appel- 
lant's counsel  that  "even  admitting  that  the  summons  had  been 
served  in  time  and  personally  on  defendant  in  Virginia,"  the 
court  did  not  acquire  jurisdiction  of  the  defendant  who  was  a 
resident  of  another  State,  and,  never  afterward  a  resident  of 
Virginia,  but  was  merely  temporarily  therein  when  he  was 
served  with  the  original  process  in  the  action.  The  position 
assumed  by  counsel  is,  that  the  courts  of  Virginia  could  not 
acquire  jurisdiction  of  the  person  of  a  citizen  and  resident  of 
Pennsylvania  by  the  service  of  original  process  upon  him  while 
temporarily  in  the  former  State  on  business. 

The  doctrine  is  well  settled  that  no  State  can  by  its  judginents 
rendered  in  its  courts  bind  personally  a  defendant  who  is  not 
within  its  jurisdiction,  and  on  whom  no  notice  has  been  served. 
Melhop  &  Kingman  v.  Doane  &  Co.,  31  Iowa,  397,  and  caSes 
cited.  And  that  to  entitle  a  judgment  rendered  in  one  State  to 
the  full  faith  and  credit  mentioned  in  the  Constitution  and  laws 
of  the  United  States  the  court  must  have  had  jurisdiction  not 
only  of  the  subject-matter,  but  of  the  person  of  the  defendant. 
Ibid.  But  is  it  true  that  the  courts  of  one  State  cannot  acquire 
jurisdiction  of  the  person  of  a  citizen  and  resident  of  a  sister 
State  by  the  service  of  original  process  upon  such  citizen  within 
the  jurisdiction  of  the  former  State?  We  think  it  is  not.  In 
the  only  case  cited  by  appellant's  counsel,  Bissell  v.  Briggs,  9 
Mass.  462,  Chief  Justice  Parsons,  on  page  470,  says:  "Now, 
an  inhabitant  of  one  State  may,  without  changing  his  domicile, 
go  into  another;  he  may  there  contract  a  debt  or  commit  a 
tort,  and  while  there  he  owes  a  temporary  allegiance  to  that 
State,  is  bound  by  its  laws,  and  is  amenable  to  its  courts."  We 
have  found  no  case  holding  a  contrary  doctrine  to  this. 
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Applying  this  doctrine  to  the  case  before  use,  we  hold  that 
the  county  court  of  Virginia  did  acquire  jurisdiction  of  the 
person  of  the  defendant  by  the  service  of  the  summons  upon 
him  while  temporarily  within  its  local  jurisdiction,  and  that  its 
judgment  is  entitled  to  the  same  faith  and  credit  in  this  State 
as  it  was  entitled  by  the  laws  of  the  State  where  rendered.  The 
court  below  did  not  err,  therefore,  in  refusing  the  instruction 
asked,  and  its  judgment  is  Affirmed. 

Having  More  Than  One  Home. 

GILMAN  V.  GILMAN. 
52  Maine  165.    1863. 

DAVIS,  J.  This  case  comes  before  us  upon  an  appeal  from 
a  decree  of  the  Probate  Court,  admitting  to  probate  and  allow- 
ing the  last  will  and  testament  of  Nathaniel  Gilman.  It  was 
proved  by  a  copy,  the  original  being  beyond  the  jurisdiction  of 
the  court. 

The  validity  of  the  will  is  not  questioned.  But  the  testator 
left  a  large  amount  of  property  in  the  city  of  New  York  as  well 
as  in  this  State;  and  the  will  has  been  proved  and  allowed 
there,  on  proof  of  its  execution  merely,  without  any  inquiry  in 
regard  to  domicile.  The  Surrogate  seems  to  have  assumed  that 
jurisdiction  of  the  property  conferred  original  jurisdiction  of 
the  will,  whether  the  testator's  domicile  was  there  or  elsewhere. 
Even  if  his  decree  were  conclusive,  which  cannot  be  admitted, 
no  decree  was  made  by  him  upon  that  point,  or  that  was  in- 
tended to  settle  it,  as  a  judgment  binding  upon  the  courts  of 
any  other  State. 

If  the  domicile  of  the  testator,  at  the  time  of  his  death,  was 
in  New  York,  then  his  will  should  be  allowed,  and  recorded  in 
this  State  as  a  foreign  will.  R.  S.,  e.  64,  §  8.  And,  in  that 
case,  the  movable  property  in  this  State  would  be  disposed  of, 
under  the  will,  according  to  the  laws  of  the  State  of  New  York. 
Jarman  on  Wills,  2.  But  if  his  domicile  was  in  this  State,  then 
the  Probate  Court  here  has  original  jurisdiction,  and  our  laws 
must  govern  the  construction  of  the  will,  and  the  disposal  of  the 
property.  Harrison  v.  Nickerson,  9  Pet.  483;  Story's  Conflict 
of  Laws,  §  481 ;  Bempde  v.  Johnsone,  3  Ves.  199. 
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It  would  be  well,  if  possible,  to  have  a  distinct  and  clear  idc 
of  what  we  mean  by  the  term  "domicile,"  before  applying 
to  this  case.  It  is  no  easy  matter,  however,  to  find  a  definitio 
that  has  not  been  questioned.  Vattel  defines  it  as  "the  habiti 
tion  fixed  in  any  place,  with  an  intention  of  always  stayin 
there."  This  is  quoted  with  approbation  by  Savage,  C.  J.,  i 
Thompson's  Case,  1  Wend.  43 ;  and  in  the  ease  of  Robert's  "Wil 
8  Paige,  519,  Chancellor  Walworth  adopts  it  in  substanci 
"Domicile  is  the  actual  residence  of  an  individual  at  a  partici 
lar  place,  with  the  animus  manendi,  or  a  fixed  and  settle 
determination  to  remain  there  the  remainder  of  his  l;ife."  Th 
was  slightly  varied  in  Massachusetts,  by  Wilde,  J.,  in  Jenniso 
V.  Hapgood,  10  Pick.  77,  where  it  is  said  to  be  residence  at 
place  "accompanied  with  the  intention  to  remain  there  perm; 
nently,  or  at  least  for  an  indefinite  time."  Vattel's  definitio 
was  questioned  by  Parker,  J.,  in  Putnam  v.  Johnson,  10  Mas 
488,  in  which  "domicile"  is  said  to  be  "the  habitation  fixed  i 
any  place,  without  any  present  intention  of  removing  theri 
from."  This  form  has  been  recognized  in  this  State  as  moi 
nearly  correct  than  any  of  the  others.  Warren  v.  Thomastoi 
4.3  Maine,  406. 

All  definitions  of  this  kind  were  criticised,  with  much  fore 
by  Lord  Campbell,  C.  J.,  in  the  case  of  Regina  v.  Stapleton,  1 
Eng.  Law  and  Eq.  301,  in  which  he  suggests  that,  if  one  shou] 
go  to  Australia,  with  the  intention  of  remaining  there  ten  year 
and  then  returning,  his  domicile  could  hardly  be  said  to  co: 
tinue  in  England.  If  he  should  leave  his  family  in  England,  i 
stated  in  the  supposed  case,  his  domicile  might  properly  1 
considered  there.  But,  if  a  citizen  of  Maine,  with  his  family,  c 
having  no  family,  should  go  to  California,  to  engage  in  businei 
there,  with  the  intention  of  returning  at  some  future  time,  deJ 
nite  or  indefinite,  and  should  establish  himself  there,  in  trac 
or  agriculture,  it  is  difficult  to  see  upon  what  principle  h 
domicile  could  be  said  still  to  be  here.  His  residence  ther 
with  the  intention  of  remaining  there  a  term  of  years,  might  s 
connect  him  with  all  the  interests  and  institutions,  social  an 
public,  of  the  community  around  him,  as  to  render  it  not  on] 
proper,  but  important,  for  him  to  assume  the  responsibilities  ( 
citizenship,  with'  all  its  privileges  and  its  burdens.  Such  res 
dences  are  not  strictly  within  the  terms  of  any  definition  ths 
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has  been  given;  and  yet  it  can  hardly  be  doubted  that 
they  would  be  held  to  establish  the  domicile. 

Other  definitions  have  been  given,  which,  though  more  gen- 
eral, are  better  adapted  to  ^determine  the  case  at  bar.  Thus 
Story,  in  his  Conflict  of  Laws,  says  that  one's  domicile  is  "his 
true,  fixed,  permanent  home,  and  principal  establishment,  to 
which,  whenever  he  is  absent,  he  means  to  return."  And,  in 
Miuiroe  v.  Mnnroe,  7  CI.  &  Fin.  877,  Lord  Cottenham  says  that, 
to  effect  the  abandonment  of  one's  domicile,  and  to  substitute 
another  in  its  place,  "is  required  the  choice  of  a  place,  actual 
residence  in  the  place  chosen,  and  that  it  should  be  the  principal 
and  permanent  residence." 

That  the  testator's  original  residence  was  in  "Waterville  is 
admitted.  There  he  established  himself  in  business,  accumu- 
lated property,  was  married,  and  owned  a  house,  in  which, 
either  continuously  or  at  intervals,  he  resided,  with  his  family, 
until  he  died  there  in  1859. 

It  has  been  laid  down  as  a  maxim  on  this  subject,  that  every 
person  must  have  a  domicile  somewhere.  Abington  v.  North 
Bridgewater,  23  Pick.  170.  This  may  be  doubtful  in  its  appli- 
cation to  some  questions.  A  life  may  be  so  vagrant  that  a  per- 
son will  have  no  home  in  any  city  or  town  where  he  can  claim 
any  of  the  rights  or  privileges  appertaining  to  that  relation. 
But,  in  regard  to  questions  of  citizenship,  and  the  disposition 
of  property  after  death,  every  person  must  have  a  domicile.  1 
Amer.  Lead.  Cas.  725,  note.  For  every  one  is  presumed  to 
be  a  subject  of  some  government  while  living;  and  the  law  of 
some  country  must  control  the  disposition  of  his  property  upon 
his  decease.  It  is  therefore  an  established  principle  of  juris- 
prudence, in  regard  to  the  succession  of  property,  that  a  dom- 
icile once  acquired  continues  until  a  new  one  is  established. 
Therefore  the  ^testator's  domicile  must  be  considered  in  Water- 
ville,  for  the  purpose  of  settling  his  estate,  unless  he  had  not 
only  abandoned  it,  but  had  actually  acquired  a  new  domicile  in 
New  York. 

It  appears  in  evidence  that  he  commenced  business  in  New 
York  about  1831,  at  first  being  there  transiently;  that  in  1836 
or  1837,  having  been  married  a  second  time,  he  was  in  the 
habit  of  spending  considerable  time  there  with  his  family  at  the 
Astor  House,  and  other  hotels ;  that  he  hired  a  house  there,  in 
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which  he  lived  portions  oi;  the  year  from  1841  to  1844 ;  that  1 
bought  a  house  in  Brooklyn,  which  he  occupied  at  interva 
from  1847  to  1852 ;  that  he  bought  a  lot  in  Greenwood  Cemeter 
on  which  he  built  an  expensive  tomb ;  that,  after  1836,  his  pri: 
cipal  business  was  in  New  York,  and  that  several  of  his  childr( 
were  married  and  settled  there  in  business.  But  he  nevi 
disposed  of  his  house  in  Waterville ;  he  always  kept  it  f  urnishe 
in  repair,  and  supplied  with  fuel ;  he  kept  a  horse  and  carriai 
there ;  he  generally  spoke  of  Waterville  as  his  home ;  and,  wii 
the  exception  of  one  or  two  years  (and  during  those  years  1 
did  not  keep  house  anywhere  else),  he  lived  in  his  house  the 
a  portion  of  the  year  with  his  family. 

A  person  may  have  two  places  of  residence,  for  purposes  ( 
business  or  pleasure.  Thomdikfe  v.  Boston,  1  Met.  242 ;  Sears 
Boston,  1  Met.  250.  But,  in  regard  to  the  succession  of  h 
property,  as  he  must  have  a  domicile  somewhere,  so  he  ca 
have  only  one.  Green  v.  Green,  11  Pick.  410.  It  is  not  vei 
uncommon  for  wealthy  merchants  to  have  two  dwelling-house 
one  in  the  city  and  another  in  the  country,  or  in  two  diflferei 
cities,  residing  in  each  a  part  of  the  year.  In  such  cases,  lookit 
at  the  domestic  establishment  merely,  it  might  be  difficult  i 
determine  whether  the  domicile  was  in  one  place  or  the  othe 
Bernal  v.  Bemal,  3  Mylne  &  Craig,  555,  note.  In  the  case  ( 
Somerville  v.  Somerville,  5  Ves.  750,  788,  it  is  stated  as  a  gener; 
rule,  "that  a  merchant,  whose  business  is  in  the  metropoli 
shall  be  considered  as  having  his  domicile  there,  and  not  at  h 
country  residence."  But  no  such  rule  can  be  admitted.  Tl 
cases  differ,  and  are  distinguished  by  other  facts  so  importan 
that  the  domicile  cannot  always  be  held  to  be  in  the  city.  It : 
frequently  the  case  that  the  only  real  home  is  in  the  countrj 
so  that,  while  some  such  merchants  talk  of  going  to  the  counti 
to  spend  the  summer,  others,  with  equal  propriety  speak  ( 
going  into  the  city  to  spend  the  winter. 

If  any  general  rule  can  be  applied  to  such  cases,  we  think 
is  this:  that  the  domicile  or  origin,  or  the  previous  domicil 
shall  prevail.  This  is  in  accordance  with  the  general  doctrin 
that  the  forum  origines  remains  until  a  new  one  is  acquirec 
3  Kent,  431 ;  Kilburn  v.  Bennett,  3  Met.  199 ;  Moore  v.  Wilkin 
10  N.  H.  455;  Hood's  Case,  21  Penn.  106.  And  this  would  gei 
erally  be  in  harmony  with  the  other  circumstances  of  each  cas 
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If  the  merchant  was  originally  from  the  country,  and  he  keeps 
up  his  household  establishment  there,  his  residence  in  the  city 
will  be  likely  to  have  the  characteristics  of  a  temporary  abode. 
While,  if  his  original  domicile  was  in  the  city,  and  he  purchases 
or  builds  a  country  house  for  a  place  of  summer  resort,  he  will 
not  be  likely  to  establish  any  permanent  relations  with  the 
people  or  the  institutions  of  the  town  in  which  it  is  located. 

If  we  apply  this  rule  to  the  case  at  bar,  it  wiU  bring  us  to  the 
conclusion  that  the  testator's  domicile  in  Waterville  remained 
unchanged.  Are  there  any  facts  that  should  make  this  case  an 
exception  to  the  rule? 

The  testator  continued  to  vote  in  Waterville  about  one-half 
of  the  time.  There  is  no  evidence  that  he  ever  voted  in  New 
York.  His  manner  of  life  there,  boarding  generally  at  hotels, 
where  he  always  registered  his  name  as  from  "Maine,"  renders 
it  probable  that  he  never  claimed  or  was  admitted  to  be  a  voter 
in  that  city.  ^ 

He  paid  a  tax  upon  personal  as  well  a%  real  estate  in  Water- 
ville, a  few  of  the  years  after  he  went  into  business  in  New 
York.  He  does  not  appear  ever  to  have  paid  any  tax  in  the 
latter  place  but  one  year.  He  evidently  belonged  to  that  class 
of  men,  fortunately  small  in  number,  who  have  no  stronger 
desire  than  to  avoid  the  payment  of  taxes  anywhere. 

These  facts  have  little  tendency  to  establish  anything  but  the 
intention  of  the  testator.  Residence,  being  a  visible  fact,  is  not 
usually  in  doubt.  The  intention  to  remain  is  not  so  easily 
proved.  Both  must  concur  in  order  to  establish  a  domicile. 
Harvard  College  v.  Gore,  5  Pick.  370.  And,  as  both  are  known 
to  be  requisite  in  order  to  subject  one  to  taxation,  or  to  giye 
him  the  right  of  suffrage,  any  resident  who  submits  to  the  one, 
or  claims  the  other,  may  be  presumed  to  have  such  intention. 
Both  parties  claim  that  the  will  itself  furnishes  evidence  of  the 
testator's  domicile.  At  most,  it  can  be  of  little  weight,  except  on 
the  question  of  his  intention.  Such  intention  must  relate  to  the 
futiTre  and  not  to  the  past.  A  will  made  at  or  near  the  close 
of  life  will  not  be  likely  to  throw  much  light  on  that  question. 
It  must  be  an  intention  to  reside.  An  intention  to  dispose  of 
his  property  according  to  the  laws  of  any  place,  does  not  tend 
to  fix  the  testator's  domicile  there.  So  that,  if  the  will  is  made 
in  conformity  with  our  laws,  and  even  if,  as  is  contended,  some 
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of  its  provisions  would  be  void  by  the  laws  of  New  York,  tha< 
cannot  affect  the  question  of  domicile.  Hoskins  v.  Matthews,  35 
Eng.  Law  and  Eq.  532;  Anstruther  v.  Chalmer,  2  Simons,  1. 
Nor.,  on  the  other  hand,  does  the  fact  that  he  described  himself, 
in  the  will,  and  in  the  codicil,  as  "of  the  city  and  State  of  New 
York,"  make  any  material  difference.  Whicker  v.  Hume,  5  Eng, 
Law  and  Eq.  52. 

During  the  last  twenty  years  of  the  testator's  life,  his  ruling 
purpose  seems  to  have  been  to  accumulate  property  abroad,  and 
escape  taxation  there  and  at  home.  This  led  Mm  to  sacrifice, 
to  a  large  extent,  the  enjoyments  of  domestic  life,  and  to  sever 
or  neglect  all  those  social  ties  which  might  have  given  him  posi- 
tion and  influence  in  the  community.  He  pursued  this  process 
of  isolation,  because,  while  it  did  not  interfere  with  his  gains, 
it  diminished  his  expenses.  This  was  what  rendered  his  dom- 
icile a  question  of  doubt.  This  is  what  gives  to  the  testimony, 
'as  it  gave  to  his  life,  an  aspect  of  inconsistency  and  contradic- 
tion. But  through  it  all  there  is  apparent  an  intention  to 
retain  his  home  at  Waterville,  as  a  place  of  retreat  for  himseli 
during  life,  and  a  place  of  residence  for  his  family  after  his 
decease.  He  never  had  any  such  home  elsewhere.  And,  upon 
the  whole  evidence,  we  are  satisfied  that  his  domicile  was  nevei 
changed.  The  decree  of  the  Probate  Court  is  afiSrmed,  witli 
costs  for  the  appellees. 


Change  of  Domicile  by  Agent. 

BANGS  V.  BREWSTER. 

Ill  Mass.  382.    1873. 

MORTON,  J.  The  question  at  the  trial  was  whether  th( 
plaintiff  had  on  May  1,  1869,  acquired  a  domicile  in  Orleans 
There  is  no  doubt  as  to  the  rule  of  law  that  the  plaintiff's  dom- 
icile of  origin  in  Brewster  adhered  to  him  until  he  had  acquired 
a  domicile  somewhere  else,  and  that  in  order  to  effect  a  changt 
of  domicile  he  must  not  only  have  had  the  intent  to  make  his 
home  in  some  other  town,  but  he  must  im  fact  have  made  hii 
home  there.  The  intent  and  the  act  must  concur,  and  until  th( 
intent  was  consummated  by  an  actual  removal  of  his  home,  nc 
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change  of  domicile  was  effected.  Whitney  v.  Sherbom,  12  Allen, 
111.    Carnoe  v.  Freetown,  9  Gray,  357. 

The  qtiestion  is  as  to  the  application  of  this  rule  to  the  facts 
of  this  case.  The  plaintiff  was  a  shipmaster,  most  of  whose  time 
was  spent  at  sea.  He  went  to  sea  in  November,  1867,  taking  his 
wife  with  him,  and  in  December,  1868,  he  sent  his  wife  to 
Orleans,  and  she  arrived  there  in  February,  1869.  He  did  not 
arrive  at  Orleans  until  July,  1869,  so  that  he  was  not  personally 
present  in  Orleans  on  May  1,  1869.  The  special  findings  of  the 
jury  settle  conclusively  that  when  he  went  to  sea  in  November, 
1867,  he  had  the  definite  intent  to  make  Orleans  his  home,  and 
that  in  December,  1868,  he  sent  his  wife  to  Orleans  in  pursuance 
of  that  intent.  We  think  the  jury  were  justified  in  finding  that 
his  domicile  was  in  Orleans  on  the  first  of  May. 

By  sending  his  wife  to  Orleans  with  the  intent  to  make  it  his 
home,  he  thereby  changed  his  domicile.  The  fact  of  removal 
and  the  intent  concurred.  Although  he  was  not  personally  pres- 
ent, he  established  his  home  there  from  the  time  of  his  wife's 
arrival. 

Jurisdiction  Based  on  Domicile. 

HENDERSON  v.  STANIFORD. 

105  Mass.  504.    1870. 

Contract  on  a  promissory  note  dated  October  20, 1864,  made  by 
the  defendant  payable  in  one  month  to  the  order  of  the  plaintiff, 
who  was  described  in  the  writ  (which  was  dated  January  20, 
1869),  as  of  Crescent  City  in  the  county  of  Del  Norte  and  State 
of  California.  The  answer  put  the  plaintiff  to  his  proof  concern- 
ing the  making  of  the  note,  and  set  up  "that  if  the  plaintiff 
shall  show  that  the  defendant  made  the  note,  the  defendant 
answers  that  there  is  a  judgment  upon  said  note  in  the  county 
of  Del  Norte  and  State  of  California,  against  the  defendant  and 
in  favor  of  the  plaintiff,  and  the  same  has  never  been  reversed, 
reviewed,  or  annulled,  but  is  still  in  force  against  the  defendant 
in  said  State,  where  said  contract  was  made,  and  where  the 
defendant  for  a  long  time,  to-wit,  from  the  year  1849  until  some 
time  in  the  year  1867,  had  his  residence, — that  he  came  to  the 
State  of  Massachusetts  some  time  in  the  year  1867,  but  with  the 
intention  in  a  short  time  of  returning  to  the  State  of  California. ' ' 

618 


LEADING  ILLUSTRATIVE  CASES  Vc 

The  parties  stated  the  case,  referring  to  the  pleadings,  ad 
mitting  the  making  of  the  note  by  the  defendant,  and  continuing 
as  foUows:  "In  the  year  1849  the  defendant  went  from  Massa 
chusetts  to  California,  and  voted  and  was  taxed  there  until  h( 
returned  to  Massachusetts  in  the  year  1867.  When  he  cam( 
to  Massachusetts  it  was  his  intention  to  return  to  California,  bu 
in.  consequence  of  domestic  affliction  he  has  remained  here 
While  in  California  he  had  his  residence  in  the  township  o: 
Crescent,  otherwise  known  as  Crescent  City.  In  June,  1868 
the  plaintiff  commenced  an  action  before  a  justice's  court 
against  this  defendant,  in  Crescent  township  and  county  of  De 
Norte,  where  said  defendant  had  resided,  upon  the  note  in  thii 
suit,  notice  of  the  pendency  of  said  action  being  duly  given  bj 
publication;  and  the  same  was  prosecuted  to  final  judgmen 
upon  default,  the  defendant  not  appearing  personally  or  bj 
counsel.  Said  judgment  has  never  been  arrested,  reversed 
reviewed,  or  annulled,  but  is  now  a  valid  and  unsatisfied  judg 
ment  in  full  force  in  the  State  of  California.  Upon  the  abov< 
facts  it  is  agreed  that  the  court  may  render  such  judgment  as  i 
warranted  by  the  pleadings."  The  superior  court  gave  judg 
ment  for  the  defendant,  and  the  plaintiff  appealed. 

WELLS,  J.  The  defendant  was  not  in  California  when  th( 
action  was  commenced  against  him  there ;  nor  at  any  time  during 
its  pendency.  No  service  of  process  or  notice  was  ever  mad< 
upon  him  personally.  He  did  not  appear  by  counsel,  or  other 
wise,  nor  assent  to  the  judgment,  which  was  rendered  upon  hii 
default  of  appearance.  But  he  had  been,  for  a  long  time  befort 
that,  a  citizen  of  California;  the  contract  was  made  there;  ant 
that  continued  to  be  his  legal  domicile  when  the  judgment  was 
rendered.  He  was,  therefore,  upon  principles  of  Internationa 
right,  subject  to  the  laws,  and  to  the  jurisdiction  of  the  courts  o: 
that  State.  Story  Confl.  Laws,  §§546,  548;  HaU  v.  Williams 
6  Pick.  232,  240 ;  Gillespie  v.  Commercial  Insurance  Co.,  12  Gray 
201.  In  Massachusetts,  jurisdiction  is  assumed  to  be  exercisec 
in  suits  between  parties  who  have  been  inhabitants  of  the  State 
although  not  so  at  the  time  of  action  brought.  Gen.  ,Sts.  c.  126 
§  1 ;  Morrison  v.  Underwood,  5  Cush.  52 ;  Orcutt  v.  Ranney,  1( 
Cush.  183.  We  must  presume  that  the  exercise  of  jurisdiction 
in  the  suit  in  question,  was  in  accordance  with  the  laws  of  Call 
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fornia.  The  agreed  facts  state  that  the  judgment  "is  now  a 
valid  and  unsatisfied  judgment,  in  full  force  in  the  State  of 
California."    *     *     * 

In  the  cases  of  Middlesex  Bauls  v.  Butman,  29  Maine  19,  and 
"Whittier  v.  Wendell,  7  N.  H.  257,  to  which  we  are  referred,  and 
also  in  Rangley  v.  Webster,  11  N.  H.  299,  it  was  held  that  when 
an  action  is  brought  upon  the  original  demand,  and  a  judgment 
recovered  thereon  in  another  State  is  set  up  in  bar,  the  plaintiff 
may  allege- in  reply  the  invalidity  of  that  judgment.  *  *  * 
The  decisions  were  put  upon  the  ground  that  such  judgments, 
when  sought  to  be  enforced  in  another  State,  or  availed  of  in 
any  manner  as  judgments,  were  mere  nullities,  coram  non  judice. 
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CHAPTER  III. 

CREATION  OF  PERSONAL  RIGHTS. 

Validity  of  Indian  Marriages. 

WALL  V.  WILLIAMSON. 

8  Ala.  48.    1845. 

Assumpsit,  by  Williamson,  against  the  defendant,  as  maker 
of  a  promissory  note.  At  the  trial,  upon  the  general  issue,  the 
defendant  produced  evidence  tending  to  prove,  that  she  and  one 
David  Wall,  lived  together,  as  man  and  wife,  from  the  year 
1831  until  the  year  1839,  in  the  territory  belonging  to  the 
Choctaw  Indians,  until  that  was  annexed  to,  and  made  the 
county  of  Sumter;  after  which  they  lived  in  the  same  relation, 
in  that  county,  near  the  same  place  where  they  previously  had 
resided,  and  until  the  said  David  left  the  State  of  Alabama,  in 
1839,  and  went  to  the  Choctaw  country,  west  of  the  Mississippi. 
Both  were  of  Indian  extraction,  and  of  the  Choctaw  tribe ;  that 
they  were  regarded  as  man  and  wife  by  the  tribe,  and  as  having 
been  properly  married,  according  to  the  laws  and  customs  of  the 
Choctaws.  The  defendant  had  said,  that  she  had  been  advised 
that  she  had  not  been  legally  married;  that  she  had  been  mar- 
ried in  the  Choctaw  territory,  by  one  Pistole,  a  justice  of  the 
peace  of  Marengo  County.  It  was  also  in  proof,  that  by  the  laws 
and  customs  of  the  Choctaws,  the  husband,  by  his  marriage, 
takes  no  part  of  his  wife's  property;  that  among  them,  a  man 
takes  a  wife  at  pleasure,  and  dissolves  the  marriage  whenever  he 
pleases,  and  that  the  men  are  allowed  a  plurality  of  wives. 

Upon  this  state  of  proof,  the  defendant  requested  the  court 
to  instruct  the  jury,  that  a  marriage  under  the  laws  and  customs 
of  the  Choctaws,  entered  into  in  a  place  where  such  laws  and 
customs  are  in  force,  is  recognized  as  a  valid  marriage  by  the 
laws  of  Alabama,  when  the  same  are  extended  over  the  territory 
where  the  parties  so  married  reside. 

This  was  refused,  and  the  court  charged  the  jury.    1.    That 
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the  living  together  of  an  Indian  man  and  woman  would  not  be 
regarded  by  the, laws  of  this  State,  as  such  a  marriage  as  would 
affect  a  contract  entered  into  by  the  female.  2.  That  if  the 
defendant  was  abandoned  by  Wall,  and  she  executed  the  note 
after  he  had  left  her,  that  she  would  be  bound  by  her  contract, 
although  she  might  have  been  married.  3.  That  if,  according 
to  the  customs  among  the  Choctaws,  the  parties  to  a  marriage 
can  dissolve  it  at  pleasure,  by  mere  separation,  and  that  the 
defendant  and  Wall  did  so  separate,  then  the  defendant  was 
liable  on  her  contract,  as  a  feme  sole. 

The  defendant  excepted  to  the  refusal  of  the  court  to  give  the 
chai-ge  requested,  as  well  as  those  given,  and  the  error  is  assigned 
xapon  the  bill  of  exceptions. 

GOLDTHWAITE,  J.  Previous  to  entering  upon  the  consid- 
eration of  the  questions  raised,  by  the  refusal  to  give  the  charge 
requested  by  the  defendant,  it  is  not  improper  to  ascertain  what 
facts  had  to  be  ascertained  by  the  jury,  from  the  evidence.  The 
existence  of  a  marriage  between  David  Wall  and  the  defendant, 
at  the  time  when  the  note  sued  on  was  given  by  Mrs.  Wall,  was 
one  of  the  principal  matters  to  be  passed  upon.  Once  estab- 
lished, to  the  satisfaction  of  the  jury,  as  having  been  entered 
into,  in  conformity  with  the  usages  of  the  Choctaw  tribe  of 
Indians,  its  effect,  in  connection  with  the  laws  of  this  State, 
became  a  very  material  subject  of  inquiry.  The  defendant  in- 
sisted then,  and  now,  that  if  this  marriage  was  valid,  by  the 
laws  and  usages  of  the  Choctaw  tribe  of  Indians,  it  is  recognized 
as  valid  by  the  laws  of  Alabama.  The  validity  of  the  marriage, 
and  not  the  consequences  of  it,  as  to  the  defendant,  was,  at  that 
time,  the  subject  for  instruction.  If  the  marriage  is  not  to  be 
recognized  as  valid  by  our  law,  it  was  of  no  consequence  to  the 
defendant  what  further  charge  was  given  for  or  against  her, 
because  her  entire  defense  rested  on  sustaining  that  proposition. 
All  the  testimony  in  relation  to  rights  of  husband  and  wife  under 
the  Choctaw  law  may  have  been  of  a  disputable  or  doubtful 
nature.  Those  observations  are  called  for  because  it  has  been 
assumed  that  this  charge  was  immaterial,  and  that  all  the  case 
is  covered  by  the  charge  actually  given  by  the  court. 

1.    With  respect  to  the  refusal  of  this  charge,  it  is  not  unlikely 
that  the  Circuit  Court  intended  to  be  understood  by  the  counsel 
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that  the  charge  was  refused,  not  as  an  incorrect  proposition,  bul 
for  the  reason  that  the  case  was  clear  for  the  plaintiff,  even  if  i1 
was  conceded.  If  such  was  the  impression  of  the  court,  the 
charge  should  have  been  given,  with  the  necessary  explanatior 
to  direct  the  jury  to  the  consideration  of  those  points  deemed 
to  be  more  material.  The  general  rule  upon  this  subject  is,  thai 
a  marriage  valid  at  the  place  where  contracted  is  deemed  to  b( 
valid  everywhere  else.  Story,  Confl.  of  Laws,  §§  77,  79,  103 
n3a.  It  is  said  by  the  same  author  that  the  most  prominent 
if  not  the  only  exceptions  to  this  rule,  are  those  marriages  in- 
volving polygamy  and  incest.     lb.  §§  113a,  114. 

These,  the  learned  author  says,  Christianity  is  understood  tc 
prohibit,  and  therefore  no  Christian  country  would  recognize 
polygamous  or  incestuous  marriages.  Lord  Brougham,  in  "War 
render  v.  Warrender  (cited  in  a  note  to  §  114,  9  Bligh.  112) 
says,  "It  is  important  to  observe  that  we  regard  it  (marriage] 
as  a  wholly  different  thiiig,  a  different  status,  from  Turkish  o: 
other  marriages  among  infidel  nations ;  because  we  clearly  neve: 
should  recognize  the  plurality  of  wives,  and  consequent  validity 
of  second  marriages,  standing  the  first,  which  second  marriage 
the  laws  of  those  countries  authorize  and  validate."  If  thi 
doctrine  is  to  be  understood  as  leading  to  the  conclusion  that  i 
court  can  collaterally  inquire  into  the  existence  of  such  a  rela 
tionship  as  would,  in  a  direct  prbceeding,  annul  the  marriage 
it  is  very  questionable  whether  it  is  sustainable.  1  Black.  Com 
434.  A  parallel  case  to  a  Turkish  or  other  marriage  in  an  infide 
country  will  probably  be  found  among  all  our  savage  tribes 
but  can  it  be  possible  that  the  children  must  be  illegitimate  i 
born  of  the  second  or  other  succeeding  wife  ?  However  the  tru 
rule  may  be,  it  is  immaterial  to  this  case,  unless  it  can  be  show] 
that  when  the  law  tolerates  polygamy  there  can  be  neither  law 
ful  wife  nor  legitimate  children,  for  here  the  evidence  does  no 
disclose  any  previous  marriage. 

The  validity  of  the  marriage  may  possibly  have  been  deniei 
upon  the  impression  that  having  been  contracted  within  th 
territorial  limits  of  the  State,  it  cannot  be  affected  by  Chocta'\ 
usages  and  customs,  though,  both  parties  were  of  that  tribe  am 
resident  within  its  bounds. 

2.  The  refusal  cannot  be  sustained  on  this  ground.  Waivin 
the  consideration  of  the  peculiar  relation  which  these  India: 
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tribes  bear  to  the  States,  within  the  limits  of  which  they  were 
resident,  and  assuming  that  the  individuals  composing  the  tribes 
could  by  the  States  have  been  made  subject  to  their  general 
laws,  the  question  yet  remains  whether,  at  the  time  of  the  sup- 
posed marriage,  the  laws  and  usages  of  the  Choctaw  tribe  had 
been  abolished  or  superseded;  or  whether  they  composed  a  dis- 
tinct community,  governed  by  their  own  chiefs  and  laws.  It  is 
not  pretended  that  any  statute  producing  this  effect  was  then 
passed,  and  therefore,  if  lost  at  all,  their  local  laws  must  have 
been  lost  in  consequence  of  their  living  within  the  territorial 
limits  of  the  States.  It  may  be  difficult  to  ascertain  the  precise 
period  of  time  when  one  nation,  or  tribe,  is  swallowed  up  by 
another,  or  ceases  to  exist;  but  imtil  then  there  cannot  be  said 
to  be  a  merger.  It  is  only  by  positive  enactments,  even  in  the 
case  of  conquered  and  subdued  nations,  that  theiir  laws  are 
changed  by  the  conqueror.  The  mere  acquisition,  whether  by 
treaty  or  war,  produces  no  such  effect.  It  may  therefore  be  con- 
sidered that  the  usages  and  customs  of  the  Choctaw  tribe  con- 
tinued as  their  law,  governed  their  people,  at  the  time  when  this 
marriage  was  had.  The  consequence  is,  that  if  valid  by  those 
customs  it  is  so  recognized  by  our  law. 

For  that  error,  in  refusing  thus  to  charge,  the  judgment  must 
be  reversed  and  the  cause  remanded. 

3.  But  although  this  result  is  arrived  at,  it  yet  remains 
necessary  to  ascertain  what  further  instructions  ought  to  have 
been,  or  should  be,  given.  The  evidence  tended  to  show  that 
by  the  Choctaw  law  the  husband  takes  no  part  of  the  vdfe  's 
property.  A  necessary  consequence  of  this  peculiarity  is,  that 
the  wife  must  have  the  capacity  to  contract,  for  otherwise  she 
would  be  incapable,  in  many  instances,  to  preserve  or  protect  her 
property.  The  bill  of  exceptions  is  silent  as  to  any  positive  law 
among  them,  as  to  this  point,  but  the  inference  is  direct  and 
immediate,  from  what  was  proved.  Having,  by  their  law,  the 
capacity  to  contract,  it  is  also  likely  that  means  were  provided 
by  it  for  its  enforcement;  but  if  that  was  the  case,  we  do  not 
see  how  she  could  be  sued  in  a  court  of  law,  so  long  as  the  mar- 
riage continued.  It  would  present  nothing  but  the  case  of  a 
wife  with  a  separate  estate  to  her  own  use.  It  may  be  possible 
that  the  objection  to  the  form  of  action  could  not  be  urged  at  the 
trial,  but  it  is  unnecessary  to  consider  this  point  further,  because 
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we  are  clear  that  the  marriage  was  dissolved  according  to  the 
Choctaw  usages  by  the  abandonment  of  the  husband. 

4.  Whatever  may  have  been  the  capacity  of  the  husband  to 
abandon  his  wife,  and  thereby  to  dissolve  the  marriage,  if  both 
had  become  residents  of  Alabama  after  the  tribe  had  departed 
from  its  limits,  it  is  very  clear  that  the  same  effect  must  be 
given  to  a  dissolution  of  the  marriage  by  the  Choctaw  law  as 
given  to  the  marriage  by  the  same  law.  By  that  law  it  appears 
that  the  husband  may  at  pleasure  dissolve  the  relation.  His 
abandonment  is  evidence  that  he  has  done  so.  We  conceive  the 
sai^ae  effect  must  be  given  to  this  act  as  would  be  given  to  a 
lawful  decree  in  a  civilized  community  dissolving  the  marriage. 
However  strange  it  may  appear,  at  this  day,  that  a  marriage  may 
thus  easily  be  dissolved,  the  Choctaws  are  Scarcely  worse 
than  the  Romans,  who  permitted  a  husband  to  dismiss  his  wife 
for  the  most  frivolous  causes.    Story,  Confl.  of  Laws,  169. 

The  jury  then  should  have  been  instructed  that  notwithstand- 
ing the  marriage,  if  contracted  according  to  Choctaw  usage, 
between  members  of  the  tribe,  in  their  own  territory,  befrire  their 
laws  were  abrogated,  was  valid,  yet  the  wife  had  the  eaf)aclty  to 
contract,  and  in  case  of  a  valid  contract,  was  liable  to  be  sued  as 
feme  sole,  if  the  marriage  could,  by  the  Choctaw  law,  be  dis- 
solved by  the  husband  at  his  pleasure,  and  was  so  dissolved, 
which  might  be  inferred  if  the  husband  abandoned  his  wife  and 
went  with  his  tribe  beyond  the  Mississippi  or  elsewhere. 

Judgment  reversed  and  remanded. 

Divorce  with  Provision  Against  Remarriage. 

WARTER  v.  WARTER. 

15  Probate  Division  152  (Bng.).     1890. 

SIR  JAMES  HANNEN,  President.  The  plaintiff  claims  pro- 
bate of  a  win  dated  February  6,  1880,  made  by  her  father, 
Henry  de  Grey  Warter,  who  died  on  March  23,  1889.  The  de- 
fendant, the  son  of  Henry  de  Gray  Warter,  alleges  that  the 
will,  dated  February  6,  1880,  was  revoked  by  the  subsequent 
marriage  of  the  testator  with  Annette  Louisa  Tayloe  on  April  2, 
1881.  The  question  in  the  cause  is  whether  the  marriage  cele- 
brated on  April  2,  1881,  was  the  marriage  of  the  parties — ^that 
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is,  wtether  they  had  not  concluded  a  valid  marriage  before  the 
execution  of  the  will — ^namely,  on  February  3,  1880.  The  mate- 
,rial  facts  are  as  foUows:  The  mother  of  the  plaintiff  and  de- 
fendant was  formerly  the  wife  of  John  Edward  Tayloe,  and 
was  resident  with  him  in  India.  In  1879  Henry  de  Grey  "Warter, 
the  deceased  in  this  cause,  was  a  major  in  the  Royal  Artillery, 
stationed  in  India.  In  1879  John  Edward  Tayloe,  being  so 
resident,  instituted  proceedings  in  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal  for  the  dissolution  of  his  marriage  on 
the  ground  of  his  wife's  adultery  with  Major  de  Grey  Warter, 
and  a  decree  nisi  was  pronounced  on  May  19, 1879.  This  decree 
was  made  absolute  on  November  27,  1879.  By  the  Indian 
Divorce  Act  of  1869,  jurisdiction  is  given  to  dissolve  the  mar- 
riage when  the  petitioner  professes  the  Christian  religion  and 
resides  in  India  at  the  time  of  presenting  the  petition- — ^that  is, 
though  he  or  she  may  not  be  domiciled  there.  On  the  institu- 
tion of  the  proceedings  Mrs.  Tayloe  returned  to  England.  Major 
de  Grey  Warter  afterwards  joined  her  in  England,  and  went 
through  a  ceremony  of  marriage  on  February  3,  1880.  At  the 
time  of  the  marriage  Major  de  Grey  Warter  was  domiciled  in 
England.  By  the  Indian  Divorce  Ac1>-Act  No.  4  of  1869 — 
under  which  the  proceedings  were  taken,  it  is  enacted  that 
"when  six  months  after  the  date  of  any  decree  of  the  High 
Court  dissolving  a  marriage  have  expired,  and  no  appeal  has 
been  presented  against  such  decree  to  the  High  Court  in  its 
appellate  jurisdiction,  but  not  sooner,  it  shall  be  lawful  for  the 
respective  parties  to  the  marriage  to  inarry  again  as  if  the  prior 
marriage  had  been  dissolved  by  death."  The  marriage  in  ques- 
tion in  this  case  took  place  within  three  months  of  the  decree. 
It  was  contended  that  as  this  marriage  was  celebrated  in  Eng- 
land the  parties  were  freed  from  the  restraint  imposed  by  the 
Indian  Divorce  Act.  I  am  of  opinion  that  that  is  not  the  case. 
Mrs.  Tayloe  was  subject  to  the  Indian  law  of  divorce,  and  she 
could  only  contract  a  valid  second  marriage  by  showing  that  the 
incapacity  arising  from  her  previous  marriage  had  been  effectu- 
ally removed  by  the  proceedings  taken  under  that  law.  This 
could  not  be  done,  as  the  Indian  law,  like  our  own,  does  not  com- 
pletely dissolve  the  tie  of  marriage  until  the  lapse  of  a  specified 
time  after  the  decree.  This  is  an  integral  part  of  the  proceed- 
ings by  which  alone  both  the  parties  can  be  released  from  their 
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incapacity  to  contract  a  fresh  marriage.  The  case  of  Scott  v. 
Attorney-General,  11  P.  D.  128,  was  relied  on  for  the  plaintiff. 
I  there  held  that  a  colonial  law  prohibiting  the  marriage  of  the 
guilty  party,  so  long  as  the  other  remained  unmarried,  did  not 
operate  as  a  bar  to  marriage  where  the  guilty  party  had  acquired 
a  domicil  in  this  country.  The  distinction  between  that  case  and 
the  present  is  that  there  the  incapacity  to  remarry  imposed  by 
the  colonial  law  only  attached  to  the  guilty  party.  It  was, 
therefore,  penal  in  its  character,  and  as  such  was  inoperative  out 
of  the  jurisdiction  under  which  it  was  inflicted.  A  case  to  the 
same  effect,  and  based  on  the  same  principle,  was  cited  from  an 
American  report :  Ponsford  v.  Johnson,  2  Blatchf .  51.  For  these 
reasons  I  am  of  opinion  that  the  marriage  of  February  3,  1880, 
was  invalid,  and  consequently  that  the  will  of  February  6,  1880, 
was  revoked  by  the  valid  marriage  celebrated  on  April  2,  1881. 
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CHAPTER  IV. 

CREATION  OF  PKOPERTY  RIGHTS  AND  INHERITANCE. 

Immovables. 

CLAEK  V.  GRAHAM. 

6  Wheat.  577  (U.S.).  1821. 

TODD,  J.  This  is  an  action  of  ejectment  brought  in  the  Cir- 
cuit Court  for  the  District  of  Ohio.  At  the  trial,  the  plaintiff 
proved  a  title  sufficient  in  law,  prima  facie,  to  maintain  the 
action.  The  controversy  turned  altogether  upon  the  title  set 
up  by  the  defendants.  That  title  was  as  follows:  A  letter  of 
attorney,  purporting  to  be  executed  by  John  Graham,  bearing 
date  the  23d  of  September,  1805,  authorizing  Nathaniel  Massie  to 
sell  all  his  estate,  etc.,  in  all  his  lands  in  Ohio.  This  power  was 
executed  in  the  presence  of  two  witnesses  in  Richmond,  in  Vir- 
ginia, and  was  there  acknowledged  by  Graham  before  a  notary 
public. 

Nathaniel  Massie,  by  a  deed  dated  the  7th  day  of  June,  1810, 
and  executed  by  him  in  Ohio,  in  his  own  right,,  as  well  as 
attorney  to  John  Graham,  conveyed  to  one  Jacob  Smith,  under 
whom  the  defendants  claimed  the  land  in  controversy.  This 
deed  was  executed  in  presence  of  one  witness  only,  and  was  duly 
acknowledged  and  recorded  in  the  proper  county  in  Ohio.  The 
deed  and  letter  of  attorney  so  executed  and  acknowledged,  were 
offered  in  evidence  by  the  defendants,  and  were  rejected  by  the 
court,  upon  the  ground  that  they  were  not  sufficient  to  convey 
lands  according  to  the  laws  of  Ohio.  The  defendants  also 
offered  in  evidence  a  deed  from  Jacob  Smith  and  wife,  to  the 
said  Graham,  dated  the  7th  of  March,  1811,  duly  witnessed, 
acknowledged,  and  recorded,  conveying  a  certain  tract  of  land  in 
Ohio,  and  offered  further  to  prove  that  the  tract  of  land  so 
conveyed  was  given  in  exchange  for  and  in  consideration  of 
the  lands  conveyed  by  the  deed  first  mentioned  to  Smith.  This 
evidence,  also,  was  rejected  by  the  court.    A  bill  of  exceptions 
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was  taken  to  these  proceedings  by  the  defendants ;  and  the  jury- 
found  a  verdict  for  the  plaintiff,  upon  which  a  judgment  was 
entered  for  the  plaintiff,  and  the  present  writ  of  error  is  brought 
by  the  defendants  to  revise  that  judgment. 

The  principal  question  before  this  court  is,  whether  the  deed 
so  executed  by  Massie  was  sufiQcient  to  convey  lands  by  the  laws 
of  Ohio.  If  not,  it  was  properly  rejected ;  if  otherwise,  the^  judg- 
ment should  be  reversed.  Two  objections  have  been  takeU  to 
the  execution  of  this  deed ;  first,  that  the  power  of  attorney  was 
not  duly  acknowledged,  as  every  deed  is  required  to  be  in  Ohio 
in  order  to  convey  lands;  and  if  so,  then  the  subsequent  con- 
veyance is  void,  for  it  is  a  general  principle,  that  a  power  to 
convey  lands  must  possess  the  same  requisites,  and  observe  the 
same  solemnities,  as  are  necessary  in  a  deed  directly  conveying 
the  lands.  On  this  objection,  which  is  apparently  well  founded, 
it  is  unnecessary  to  dwell,  as  another  is  fatal;  that  is,  the  deed 
of  Massie  was  executed  in  the  presence  of  one  witness  only, 
whereas  the  law  of  Ohio  requires  all  deeds  for  land  to  be  executed 
in  the  presence  of  two  witnesses.  It  is  perfectly  clear,  that  no 
title  to  lands  can  be  acquired  or  passed,  unless  according  to  the 
laws. of  the  state  in  which  they  are  situate.  The  act  of  Ohio 
regulating  the  conveyances  of  lands,  passed  on  the  14th  of 
February,  1805,  provides,  "that  all  deeds  for  the  conveyance  of 
lands,  tenements,  and  hereditaments,  situate,  lying,  and  being 
within  this  State,  shall  be  signed  and  sealed  by  the  grantor  in  the 
presence  of  two  witnesses,  who  shall  subscribe  the  said  deed  or 
conveyance,  attesting  the  acknowledgment  of  the  signing  and 
sealing  thereof;  and  if  executed  within  this  State,  shall  be 
acknowledged  by  the  party  or  parties,  or  proven  by  the  subscrib- 
ing witnesses,  before  a  judge  of  the  Court  of  Common  Pleas,  or  a 
justice  of  the  peace  in  any  county  in  this  State."  Although 
there  are  no  negative  words  in  this  clause,  declaring  all  deeds 
for  the  conveyance  of  lands  executed  in  any  other  manner  to  be 
void;  yet  this  must  be  necessarily  inferred  from  the  clause  in 
the  absence  of  all  words  indicating  a  different  legislative  intent, 
and  in  point  of  fact  such  is  understood  to  be  the  uniform  con- 
struction of  the  act  in  the  courts  of  Ohio.  The  deed,  then,  in 
this  case,  not  being  executed  according  to  the  laws  of  the  State, 
the  evidence  was  properly  rejected  by  the  Circuit  Court. 

The  remaining  point,  as  to  the  rejection  of  the  evidence  of 
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the  deed  from  Smith  to  Graham,  and  the  proof. to  show, that  it 
was  given  in  exchange  for  the  land  in  controversy,  has  not-  been 
much  relied  on  in  this  court.  It  is,  indeed,  too  plain  for  argu- 
ment, that  if  a  deed  imperfectly  executed  would  not  convey  any 
estate  or  interest  in  the  land,  a  parol  exchange,  or  parol  proof 
of  an  intention  to  convey  the  same  in  exchange,  cannot  be  per- 
mitted to  have  any  such  effect. 
Judgment  affirmed,  with  costs. 


Movables  Carried  to  Another  State. 

LANGWORTHY  v.  LITTLE. 

12  Cush.  109  (Mass.).  1853. 

This  was  an  action  of  tort  for  a  horse  and  buggy  wagon, 
attached  by  the  defendant,  a  deputy-sheriff,  as  the  property  of 
one  Charles  E.  McCarty,  September  11,  1849.  The  plaintiff,  an 
inhabitant  of  HiUsdale,  in  the  State  of  New  York,  claimed  title 
under  a  prior  mortgage  from  said  McCarty,  made  and  dated  at 
said  Hillsdale,  September  1,  1849,  at  which  time  the  property 
was  at  Hillsdale,  and  in  the  possession  of  the  said  McCarty.  The 
mortgage  was  duly  filed  in  the  town-clerk's  office  of  Hillsdale, 
according  to  the  laws  of  New  York,  which  were  produced  and 
read  at  the  trial  in  the  Court  of  Common  Pleas.  Rev.  Sts.  of 
New  York,  vol.  2,  p.  71.  The  plaintiff  also  proved  a  due  de- 
mand on  the  defendant  for  the  payment  of  the  amount  due  him 
on  said  mortgage,  pursuant  to  Rev.  Sts.,  c.  90,  sect.  79,  and  that 
payment  was  refused.  The  defendant  offered  to  prove  that  said 
McCarty,  the  mortgagor,  at  the  time, of  making  the  mortgage, 
resided  in  the  town  of  Mount  "Washington,  in  this,  county,  and 
after  the  mortgage  was  made,  immediately  returned  with  it  to 
this  State,  and  the  same  remained  here  in  his  possession,  until  it 
was  attached  by  the  defendant,  on  a  writ  in  favor  of  citizens  of 
Connecticut,  who  had  no  knowledge  of  the  mortgage;  nor  was 
the  same  recorded  in  the  town  of  Mount  "Washington.  Mellen, 
J.,  ruled  that  these  facts  constituted  no  defence  to  the  action, 
and  the  verdict  being  for  the  plaintiff,  the  defendant  excepted 
to  such  ruling.  The  other  facts  of  the  case  are  stated  in  the 
opinion.  ' 
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SHAW,  C.  J.  This  mortgage  of  personal  property  was  made 
in  New  York,  the  property  then  being  there,  to  a  citizen  of  New 
York,  there  residing,  recorded  in  the  town  clerk's  office  in 
the  town  of  Hillsdale,  New  York,  and  so  made  as  to  be  valid, 
and  bind  the  property  in  that  State.  Being  removed  into  Massa- 
chusetts, it  was  here  attached  by  the  defendant,  as  the  property 
of  the  mortgagor.  The  property  in  question  was  a  horse  and 
buggy  wagon,  and  it  appeared  that  the  horse  and  wagon  were 
sold  by  the  plaintiff  at  Hillsdale,  to  McCarty,  the  mortgagor, 
and  mortgaged  back  at  the  same  time,  to  secure  McCarty 's  note 
given  at  the  same  time,  in  part  payment  for  said  purchase.  The 
plaintiff,  by  this  conveyance,  acquired  a  good  qualified  .title  to 
the  property,  by  the  laws  of  the  State  of  New  York,  a  property 
sufficient  to  enable  him  to  maintain  trover  against  a  wrongdoer ; 
and  an  officer  attaching  the  property  as  the  property  of,  the  mort- 
gagor, especially  without  paying,  and  in  fact  refusing  to  pay  the 
debt  of  the  mortgagee,  when  notified  to  him  and  demanded  of 
him,  is  as  to  him  a  wrongdoer.  A  party  who  obtains  a  good  title 
to  property,  absolute  or  qualified,  by  the  laws  of  a  sister  State, 
is  entitled  to  maintain  and  enforce  those  rights  in  this  State.  It 
is  a  case  where  the  lex  loci  contractus  must  govern. 

We  think  there  is  no  ground  for  the  argument,  that  by  St. 
1843,  c.  72,  this  mortgage  should  have  been  recorded  by  the  clerk 
of  the  town  where  the  mortgagor  resides,  and  also  of  the  town 
where  he  principally  transacts  his  biisiness,  or  follows  his  calling, 
and  that  said  statute  obviously  applies  only  to  mortgages  made  in 
Massachusetts. 

Exceptions  overruled. 


Assignment  of  Choses  in  Action. 

LEE  V.  ABDY. 
17  Q.  B.  D.  309  (Eng.).    1886. 

Action  against  the  trustees  of  the  Reliance  Mutual  Life  In- 
surance Society  on  a  policy  of  insurance  upon  the  life  of  Ellis 
Laurence  Lee,  deceased,  by  an  assignee  of  the  policy. 

The  defence  (inter  alia)  stated  as  follows:  At  the  date  of 
the  alleged  assignment  of  the  policy  the  said  Ellis  Laurence 
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Lee  was,  and  he  remained  till  his  death,  a  merchant  domiciled  in 
,  Ciapei  Colttriy,  and  the  plaintiff  was  his  wife.  The  title  to  the 
policy  hioney  is  governed  by  the  law  of  the  said  colony,  accord- 
ing to  which  the  alleged  assignment,  if  executed,  was  and  is 
void  by  reason  of  the  alleged  assignee  being  the  wife  of  the  said 
Ellis  Laurence  Lee,  and  by  reason  that  the  said  Ellis  Laurence 
Lee  was,  and  remained  till  his  death,  insolvent,  and  that  his 
creditors  are  entitled  to  the  policy  moneys. 

The  plaintiff  in  her  reply  objected  that  the  above  statements  of 
the  defence  showed  no  defence  in  law.  It  was  ordered  by  "Wills, 
J.,  that  the  question  of  law  whether,  assuming  the  facts  stated 
in  the  defence  to  be  true,  the.  rights  of  the  plaintiff  under  the 
assignment  of  the  policy  were  governed  by  the  law  of  Cape 
Colony  or  by  that  of  England,  should  be  disposed  of  before  the 
trial,  and  that  the  policy  should  be  produced  on  the  argument. 
It  appeared  in  the  course  of  the  argument  to  be  an  admitted 
fact  that  the  assignment  was  executed  in  Cape  Colony,  though  it 
was  not  expressly  so  stated  on  the  pleadings. 

It  appeared  from  the  policy  that  it  was  effected  by  the  de- 
ceased, Ellis  Laurence  Lee,  who  was  described  therein  as  resi- 
dent at  Kimberley,  in  South  Africa,  with  the  society,  which  was 
a  life  insurance  company  in  London.  It  recited  that  the  pro- 
posal for  assurance,  and  the  usual  declaration  by  the  assured, 
had  been  delivered  at  the  ofSce  of  the  society  by  him,  and 
that  the  truth  of  the  statements  therein  were  to  form  the  basis 
of  the  contract.  The  policy  money,  together  with  such  further 
sum,  if  any,  as  might  be  apportioned  by  way  of  bonus  to  the 
policy,  was  to  be  paid  within  three  calendar  months  after  proof 
satisfactory  to  the  directors  had  been  given  of  the  death  of  the 
assured  having  happened  within  the  term  of  the  insurance.  The 
policy  contained  the  usual  clause  to  the  effect  that  the  funds  of 
the  society  should  alone  be  answerable  for  any  demand  under 
the  policy. 

DAY,  J.  If  it  were  necessary  to  determine  where  the  assured 
was  domiciled  when  the  policy  was  entered  into,  or  where  the 
policy  must  be  considered  as  having  been  made,  or  where  it  ia 
payable,  there  might  be  some  difficulty  in  doing  so  upon  the  facts 
so  far  as  they  at  present  appear  before  us ;  but  in  the  view  I  take 
it  is  unnecessary  to  go  into  those  questions.    It  seems  to  me  that 
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quite  independently  of  those  considerations  the  assignment  of 
the  policy  was  invalid.    The  subject  matter  of  the  assignment  is 
a  chose  in  action  which  has  no  locality.    The  general  rule,  sub- 
ject to  exceptions  which  do  not  seem  to  me  to  apply  to  the  present 
case,  is  that  the  validity  and  incidents  of  a  contract  must  be 
determined  by  the  law  of  the  place  where  it  is  entered  into.    The 
assignment  here  in  question  is  an  assignment  that  exists  if  at  all 
by  virtue  of  a  contract  between  as'signor  and  assignee,  and  I 
cannot  see  how,  if  there  was  no  valid  contract  between  them, 
there  can  be  any  valid  assignment.    Now,  the  contract  in  fact 
entered  into  by  the  parties  to  the  assignment  was  entered  into  in 
Cape  Colony,  and  the  parties  were  domiciled  there,  and,  as  I 
have  said,  it  had  relation  to  a  chose  in  action  which  has  no 
locality.    It  is  argued  that  the  validity  of  this  contract  must  be 
determined  by  the  law  of  'England.     Wfiy  should  that  be  so  ? 
The  reason  given  is  that  the  parties  are  contracting  with  refer- 
ence to  a  contract  which  is  affected  by  the  law  of  England.    That 
consideration  seems  to  me  to  be  immaterial.    They  are  domiciled 
and  are  contracting  in  Cape  Colony,  and  by  the  law  of  that 
colony,  as  it  seems  to  me,  the  validity  or  invalidity  of  such 
contract  must  be  determined.     It  was  urged  upon  us  that  this 
conclusion  would  occasion  great  inconvenience  to  insurance  com- 
panies.    But  I  cannot  see  that  much  greater  difficulty  would 
arise  in  ascertaining  whether  an  assignment  was  good  according 
to  foreign  law  than  in  the  ordinary  case  of  an  assignment  under 
English  law.    No  doubt  people  are  theoretically  bound  to  know 
the  law  of  their  country,  but  in  point  -of  fact  in  many  cases  they 
do  not,  and  there  might  often  be  difficulties  in  ascertaining 
whether  an  alleged  assignment  according  to  English  law  had 
been  validly  effected.     I  do  not  think  that  any  additional  diffi- 
culty occasioned  by  the  assignment  being  governed  by  foreign 
law  is  of  so  much  moment  as  was  suggested.     We  are  pressed 
with  the  authority  of  the  ease  of  Lebel  v.  Tucker,  Law  Rep.  3 
Q.  B.  77,  but  the  decision  there  had  relation  to  a  bill  of  exchange, 
and  I  do  not  think  that  case  is  analogous  to  the  present.     It 
seems  to  me  that  the  question  which  really  arises  here  is  one 
of  the  validity  of  a  contract  which  is  purely  foreign,  though  such 
contract  has  relation  to  a  chose  in  action  which  possibly  arises 
upon  an  English  contract.    For  these  reasons  I  think  that  our 
judgment  must  be  for  the  defendants. 
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Resulting  Trusts. 

ACKER  V.  PRIEST. 

92  Iowa  610.    1894. 

DEEMER,  J.'  The  plaintiffs  in  the  equity  suit  are  the  heirs- 
at-law  of  Elizabeth  Priest,  deceased,  and  the  defendant,  Stephen 
Priest,  is  their  father.  Mrs.  Priest  was  a  daughter  of  one  Joseph 
Abrams.  Joseph  Abrams  had  one  son  and.  three  daughters,  be- 
sides Mrs.  Priest.  In  the  month  of  July,  1884,  Abrams,  who  was 
then  living  in  the  State  of  Kansas,  concluded  to  make  a  partial 
distribution  and  advancement  of  his  property  to  his  children. 
|Ie  was  then  the  owner  of  two  farms  in  Kansas,  one  of  which  was 
known  as  hid  "Home  Farm,"  and  the  other  was  occupied  by 
defendant  Priest  and  his  family.  Thomas  W.  King,  another  son- 
in-law,  owned  and  occupied  another  and  a  third  farm  in  the  same 
county  as  the  other  two.  In  order  to  carry  out  his  purpose, 
and  make  an  equal  distribution  of  property  to  his  daughters, 
Abrams  made  arrangements  with  King  to  exchange  the  home 
farm,  valued  at  $8,000,  for  the  King  place,  at  the  agreed  price 
of  $4,000.  Prior  thereto,  however,  Abrams  had  had  a  con- 
versation with  defendant  Priest,  in  which  he  told  him  he  intended 
to  give  him  a  farm.  After  making  arrangements  with  King, 
Abrams  informed  defendant  that  he  had  an  opportunity  to  trade 
the  home  farm  for  King's  land,  and  directed  defendant  to  go 
and  look  at  the  farm,  and  if  it  suited  him  he  (Abrams)  would 
make  the  exchange.  Defendant,  after  examining  the  place,  was 
pleased  with  it,  and  so  informed  Abrams,  and  Abrams  made  the 
contemplated  exchange.  Abrams  deeded  the  home  farm  to  King, 
and  King,  by  direction  of  Abrams,  and  with  the  knowledge, 
direction,  and  consent  of  the  deceased,  Mrs.  Priest,  made  a  deed 
to  his  place  to  the  defendant  Priest.  This  last  deed  was  a  war- 
ranty deed,  in  the  usual  form,  and  for  the  expressed  considera- 
tion of  $4,000.  Shortly  after  the  making  of  these  deeds,  the 
defendant  moved  onto  the  King  farm,  and  used  and  occupied  it 
for  a  year  or  more,  when  he  sold  it,  and  with  the  proceeds  pur- 
chased a  farm  in  Cass  County,  Iowa,  from  one  Isabella  Goodale. 
The  deed  to  the  Cass  County  land  was  taken  in  the  name  of  the 
defendant  with  the  knowledge  and  consent  of  his  wife.    De- 
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fendant  and  his  wife  immediately  took  possession  of  the  Cass 
County  land,  and  occupied  and  used  the  same  until  the  death  of 
his  wife,  in  April,  1888.  After  the  death  of  his  wife,  and  in  May, 
1891,  the  defendant  sold  the  land  in  Cass  County,  and  at  the  time 
of  the  commencement  of  this  suit  was  in  possession  of  a  large 
part  of  the  proceeds  of  the  sale.  Plaintiffs  claim  that  the  de- 
fendant at  all  times  had  the  title  to  the  Kansas  land  and  to  the 
land  in  Cass  County  in  trust  for  his  wife,  Elizabeth  V.  Priest, 
and  that  they,  as  her  heirs-at-law,  are  entitled  to  have  a  trust 
impressed  upon  the  funds  now  in  the  hands  of  the  defendant, 
arising  out  of  the  sale  of  the  Cass  County  land.  Defendant  Isaac 
Dickerson  was  made  a  party  to  the  suit  because  of  his  having 
possession  of  some  of  the  funds  arising  from  the  sale  of  the  land 
in  this  State.    *    •    • 

Plaintiffs  do  not — ^nor,  indeed,  could  they,  under  the  statutes 
of  either  Kansas  or  of  this  State — claim  an  express  trust  in  the 
land,  or  the  proceeds  thereof.  Their  claim  is  that  from  the  trans- 
actions between  the  parties,  as  proved,  there  arose  an  implied,  a 
resulting,  or  a  constructive  trust,  which  the  law  will  recognize 
and  enforce.  We  turn  then  to  the  evidence,  and  find  that  while 
it  was  the  intention  of  Abrams  to  make  a  partial  distribution  of 
his  estate  among  his  heirs,  yet  it  did  not  appear  to  him  to  be 
important  to  whom!  he  made  the  deeds, — ^whether  to  his  daugh- 
ters, in  their  own  names,  or  to  their  husbands.  The  deed  to  the 
home  farm  was  made  to  King,  the  husband  of  one  of  his  daugh- 
ters, and  the  deed  to  the  King  farm  was  made  direct  to  defend- 
ant Priest.  Abrams  had  previously  spoken  to  defendant  about 
giving  him  a  farm,  and  while  the  deed  was,  no  doubt,  made  so  as 
to  place  all  his  children  on  an  equality,  it  is  quite  evident  to  us 
that  it  was  wholly  immaterial  to  him  to  whom  the  deed  should 
be  made.  Before  having  the  deed  made  to  defendant,  Abrams 
spoke  to  his  daughter,  Mrs.  Priest,  about  how  the  deed  should  be 
made,  and  "she  said  to  make  it  to  her  husband;  it  was  all  the 
same."  Again,  Abrams  testifies,  "My  daughter  gave  no  reason 
(for  making  the  deed  to  her  husband),  except  that  it  would  be 
all  right,  recognizing  him  as  her  huslfiand."  Even  if  Abrams 
intended  the  deed  to  be  for  the  benefit  of  Mrs.  Priest  and  her 
children,  as  he  says,  he  did  not  so  state  to  defendant,  and  de- 
fendant had  no  knowledge  but  that  he  was  to  take  the  beneficial 
as  well  as  the  legal  estate.    Abrams  directed  King  to  make  the 
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deed  to  defendant,  and  King  had  no  conversation  whatever  with 
defendant 

Applying  these  facts  to  the  statutes  of  Kansas,  before  quoted, 
with  reference  to  the  creation  of  trusts,  it  is  clear  that  de- 
fendant took  an  absolute  title  to  the  land  deeded  to  him  by  King, 
xinincumbered  with  any  trust.  It  is  contended,  however,  that  the 
laws  of  Kansas  have  no  application  to  his  case,  that  the  statutes 
above  quoted  relate  simply  to  the  remedy,  and  that  the  lex  fori 
governs.  Without  deciding  this  question,  so, far  as  it  relates  to 
the  Statute  of  Frauds,  for  it  is  not  necessary  to  a  determination 
of  the  case,  and  passing  it  with  the  single  remark  that  where  the 
statute  relates  simply  to  the  remedy,  and  does  not  make  the  parol 
contract  void,  as  is  the  case  with  the  statute  in  question,  there 
is  much  force  in  appellant's  position,  we  are  clearly  of  the 
opinion,  however,  that  the  other  statutes  with  reference  to  the 
creation  of  trust  estates  are  binding,  for  they  go  to  the  validity 
and  operation  of  the  contract,  and  of  the  alleged  trust  in  the 
land.  It  is  familiar  doctrine  that  the  law  of  the  place  where  the 
contract  is  made  is  to  govern  as  to  its  nature,  validity,  obliga- 
tion, and  interpretation,  and  the  law  of  the  forum  as  to  the 
remedy.  Bank  v.  Donnally,  8  Pet.  316;  Scudder  v.  Bank,  91 
U.  S.  406;  Burchard  v.  Dunbar,  82  111.  450.  It  is  also  every- 
where acknowledged  that  the  title  and  disposition  of  real  prop- 
erty are  exclusively  subject  to  the  laws  of  the  country  where  it 
is  situated,  which  can  alone  prescribe  the  mode  by  which  title  to 
it  can  pass  from  one  person  to  another.  Kerr  v.  Moon,  9  Wheat. 
565 ;  McCormick  v.  SuUivant,  10  Wheat.  196.  And  a  title  in  or 
to  real  estate  can  be  acquired,  enforced,  or  lost  only  according 
to  the  law  of  the  place  Where  such  property  is  situated.  Bentley 
V.  Whittemore,  18  N.  J.  Eq.  373 ;  Hosford  v.  Nichols,  1  Paige, 
220;  Williams  v.  Maus,  6  Watts,  278;  Wills  v.  Cowper,  2 
Ohio,  124. 

If  we  are  correct  in  our  premises,  it  necessarily  follows,  as  a, 
conclusion,  that  under  the  laws  of  Kansas  there  was  no  trust 
created  by  law  in  the  Kansas  land,  even  if  it  be  said  that  Mrs. 
Priest  furnished  the  consideration  paid  for  the  land,  because 
there  was  no  agreement  on  the  part  of  the  defendant  that  he 
should  hold  the  title  in  trust  for  his  wife. 

********** 

The  judgment  and  decree  in  these  cases  will  be  aflSrmed. 
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Marital  Property. 

SMITH  V.  McATEB. 
27  Md.  420.     1867. 

CRAIN,  J.  The  attachment  in  this  ease  was  issued  by  the 
appellee  to  affect  the  proceeds  of  sale  of  the  real  estate  of  the 
wife,  to  pay  the  debt  of  the  husband.  The  facts  as  presented  in 
the  record  are,  that  Nicholas  Leister  and  wife  were  citizens  of 
this  State  imtil  August,  1854,  when  they  removed  to  Illinois, 
where  they  resided  when  this  attachment  issued.  Before  remov- 
ing from  the  State  Leister  became  indebted  to  the  appellee,  who 
has  always  resided  in  Washington  County,  Maryland.  The  fund 
in  controversy  was  derived  from  the  sale  of  the  real  estate  of 
Mary  Gehr,  the  mother  of  Sarah  Leister,  the  wife  of  Nicholas. 

Mary  Gehr  died  in  1855,  leaving  real  estate  in  Washington 
County,  and  by  her  last  wiU  and  testament  devised  a  child's 
share  of  said  estate  to  Sarah,  the  wife  of  Nicholas.  In  January, 
1856,  a  bill  was  filed  in  the  Circuit  Court  for  Washington  County 
against  Leister  and  his  wife  and  the  other  devisees,  for  the  sale 
of  the  real  estate  for  partition.  The  bill  was  answered  by  Leister 
and  his  wife.  In  their  answer  Sarah,  the  wife  of  Nicholas,  claimed 
her  portion  of  the  estate  as  her  sole  and  separate  estate,  free 
from  the  debts  of  her  husband,  and  insisted  that  the  same  should 
not  be  divested  from  her  by  a  sale  thereof.  Nicholas,  the  hus- 
band^ disclaimed  all  right,  title,  or  interest  at  law  or  in  equity 
to  any  portion  of  the  estate  of  Mary  Gehr,  by  virtue  of  his  mar- 
riage with  the  said  Sarah  or  otherwise.  A  decree  was  passed  in 
the  cause  on  the  12th  of  August,  185  6,  for  the  sale  of  the  property, 
and  in  the  decree  it  was  provided  that  the  proportion- of  the 
proceeds  of  the  sale  of  the  property  allotted  to  Sarah  should  be 
deemed  her  separate  estate,  for  her  sole  and  separate  use  and 
benefit,  free  from  any  claim  or  control  of  her  husband  or  his 
creditors.  After  the  sale  of  the  property  the  amount  of  the 
proceeds  due  Sarah  was  credited  to  her  sole  and  separate  iise,  and 
paid  over  to  the  appellant  as  her  attorney,  when  it  was  attached 
by  the  appellee  to  pay  the  debt  of  her  husband. 

At  the  trial  of  the  cause  two  bills  of  exception  were  taken  by 
the  appellant ;  the  first  to  the  admissibility  of  evidence,  and  the 
second  upon  the  granting  of  the  plaintiff's  and  the  rejection  of 
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the  defendant's  prayers.    To  arrive  at  a  proper  solution  of  the 
questions  to  be  determined  by  this  appeal,  we  must  ascertain  the 
rights  of  Sarah,  the  wife,  under  the  will  of  her  mother  and  the 
proceedings  and  decree  of  the  court,  and  whether  the  proceeds 
of  the  estate  audited  to  her  and  received  by  Mr.  Smith,  as  her 
attorney,  were  liable  to  be  attached  in  our  courts  for  the  payment 
of  the  husband's  debt.     In  1841,  the  legislature,  recognizing 
the  just  and  equitable  right  of  the  wife  to  the  enjoyment  of  her 
real  estate,  passed  a  law  to  protect  the  real  estate  of  the  wife 
from  the  debts  of  the  husband.    This  legislation  in  favor  of  the 
wife  against  the  creditors  of  the  husband  so  favorably  impressed 
itself  upon  the  public  mind,  that  by  the  38th  section  of  the  3d 
article  of  the  constitution  of  1851,  the  legislature  was  required 
to  pass  laws  necessary  to  protect  the  property  of  the  wife  from 
the  debts  of  the  husband  during  her  life,  and  for  the  securing 
the  same  to  her  issue  after  her  death.    The  legislature,  acknowl- 
edging the  wisdom  of  this  provision,  in  obedience  to  the  mandate 
of  the  constitution,  enacted  the  law  of  1853,  chapter  245.    That 
act  provides  that  all  the  property  of  the  wife  acquired  or 
received,  after  her  marriage,  by  purchase,  gift,  grant,  devise,  be- 
quest, or  in  the  course  of  distribution,  shall  be  protected  from 
the  debts  of  the,  husband,  and  not  in  any  way  be  liable  for  the 
payment  thereof.    And  to  effect  the  objects  of  the  law,  the  wife 
was  given  the  benefit  of  all  such  remedies  for  her  relief  and 
security  as  then  existed,  or  should  be  devised  in  the  courts  of 
law  or  equity,  without  the  necessity  of  the  interposition  of  a 
trustee.     The  object  contemplated  by  this  law  is  too  clear  for 
doubt;  by  its  enactment  the  legislature  intended  to  give  full 
protection  and  security  to  the  property  of  the  wife  against  the 
creditors  of  the  husband,  as  previous  to  its  enactment  the  cases 
of  Peacock  v.  Pembroke  &  Clarke,  4  Md.  Rep.  280,  and  Turton's 
Ex'rs.  V.  Turton,  6  Md.  Rep.  375,  had  been  decided  by  this  court, 
and  in  each  case  the  property  was  adjudged  to  be  the  husband's 
and  subject  to  the  payment  of  his  debts.    This  act,  soon  after  its 
passage,  received  a  judicial  interpretation  in  the  case  of  linger 
and  Wife  v.  Price,  9  Md.  Rep.  552.    In  that  case,  Mrs.  Unger 
had  sold  her  potential  right  of  dower,  and  invested  the  money  in 
personal  property,  and  it  was  held  by  this  court  to  be  exempted 
from  the  debts  of  the  husband.     The  case  of  Mrs.  Leister  is 
equally  strong,  and  comes  within  the  principle  settled  in  Unger 
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and  Wife  v.  Price.  She  was  the  devisee  of  real  estate,  and  with 
the  consent  of  her  husband  the  proceeds  of  sale  of  the  property 
under  the  decree  of  a  court  of  equity  were  held  to  her  sole  and 
separate  use,  so  audited  to  her  and  paid  over  to  the  appellant., 
But  the  appellee  insists,  that  the  proceedings  and  decree  were  not 
admissible  evidence  against  him,  because  they  were  res  inter  alios 
acta.  We  admit,  as  a  general  rule,  that  judgments  and  decrees 
are  evidence  binding  only  between  parties  and  privies,  i  But 
there  are  many  exceptions  to  this  rule,  and  we  are  of  opinion  that 
this  case  forms  one  of  the  exceptions  and  comes  within  the 
principle  settled  by  this  court  in  the  case  of  Key  v.  Dent,  14 
Md.  Rep.,  96.  The  record  was  introduced  in  this  case  to  show 
how  the  fund  was  derived,  and  that  the  conversion  from  realty 
into  personalty  was  not  to  prejudice  the  rights  of  the  wife.  For 
that  purpose,  according  to  the  decision  in  Key  v.  Dent  and  the 
authorities  relied  on  by  Justice  Eccleston,  who  delivered  the 
opinion  of  the  court,  the  record  was  evidence.  Head's  Rep's,  v. 
McDonald,  7  Mon.  207;  4  Phillips  on  Evidence,  920,  921,  977 
(ed.  of  1843).  The  record  was  confirmatory  of  the  answers  of 
the  gaiAi8be»naBdj  pj;oof  that  the  decree  was  had  as  there  set 
forth.  It  was  t3ie 'decree  of  a  court  of  competent  jurisdiction, 
which  in  the  exercise  of  its  powers  as  a  court  of  chancery  settled 
the  property  to  the  sole  and  separate  use  of  Mrs.  Leister.  And 
although  we  find  this  right  of  the  wife  to  her  property,  pro- 
tected in  this  State  by  public  policy,  by  statute,  and  by  a  decree 
of  a  court  of  equity,  yet  it  was  earnestly  contended  by  the 
learned  counsel  for  the  appellee,  that  a  creditor  of  the  hus- 
band had  a  right  to  attach  this  fund  in  our  courts  of  justice 
for  the  debt  of  the  husband,  as  by  the  laws  of  Illinois,  where 
the  husband  and  wife  resided,  the  husband  was  entitled  to  all 
the  personal  property  of  the  wife,  and  that  by  virtue  of  this 
law  of  the  domieil  the  fund  was  vested  in  the  husband.  And 
he  claimed  this  right  to  divest  the  wife  of  her  property  by  the 
law  of  the  domieil,  on  the  ground  of  comity.  In  this  case  we 
cannot  sanction  such  a  right,  for  it  has  been  decided  that 
comity  is  overruled  by  positive  law,  and  that  it  is  only  in  the 
silence  of  any  particular  rule,  affirming,  denying,  or  restraining 
the  operation  of  foreign  laws,  that  courts  of  justice  presume  a 
tacit  adoption  of  them  by  their  own  government.  Gardner 
V.  Lewis,  7  Gill,  395.     It  is  certainly  competent  for  any  State 
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to  adopt  laws  to  protect  its  own  property  as  well  as  to  regulate 
it,  and  "no  State  will  suffer  the  laws  of  another  to  interfere 
with  her  own,  and  in  the  conflict  of  laws,  when  it  must  often  be 
a  matter  of  doubt  which  shall  prevail,  the  court  which  decides 
will  prefer  the  laws  of  its  own  country  to  that  of  the  stranger. ' ' 
Story's  Conflict  of  Laws,  sect.  28.  The  courts  of  our  State  have 
perfect  jurisdiction  over  all  personal  property  as  well  as  real 
within  its  limits,  belonging  to  the  wife,  and  they  have  a  right 
to  protect  both  from  the  debts  of  the  husband.  If  therefore 
our  legislative  enactment  in  regard  to  the  property  of  the  wife 
and  the  laws  of  Illinois  conflict,  it  cannot  be  made  a  question 
in  our  own  courts  which  shall  prevail.  "Where  there  is  no 
constitutional  barrier,  we  are  bound  to  observe  and  enforce  the 
statutory  provisions  of  our  own  State."  Davis  v.  Jacquin,  5 
Har.  &  J.  109 ;  Gardner  v.  Lewis,  7  Gill,  395. 

As  this  fund  by  our  laws  is  held  by  the  appellant  for  the 
sole  and  separate  use  of  Mrs.  Leister,  a  creditor  of  the  hus- 
band seeking  a  remedy  against  him  in  our  courts  must  be  gov- 
erned and  regulated  by  our  laws;  for  Justice  Story  says:  "A 
person  suing  in  this  eoimtry  must  take  the  law  as  he  finds  it, 
and  wherever  a  remedy  is  sought,  it  must  be  administered 
according  to  the  lex  fori ;  and  such  a  judgment  is  to  be  given  as 
the  law  of  the  State  where  suit  is  brought  authorizes."  Story's 
Conflict  of  Laws,  sects,  571,  572.  And  in  this  court,  in  the  case 
of  Wilson  &  Co.  V.  Carson  &  Co.,  12  Md.  Rep.  VS,  Le  Grand, 
Chief  Justice,  says:  "The  recognition  of  the  laws  of  another  . 
State,  in  the  administration  of  justice  in  this,  is  not  a  right 
stricti  juris;  it  depends  entirely  on  comity,  and  in  extending  it, 
courts  are  always  careful  to  see  that  the  statutes  of  their  own 
State  are  not  infringed  to  the  injury  of  their  own  citizens." 

We  think  these  authorities  decisive  of  the  question,  and  that 
the  appellant  has  a  right  to  rely  in  a  court  of  law  upon  the  title 
of  Mrs.  Leister  to  the  fund  in  controversy.  Her  right  had  not 
been  divested  by  her  own  act  or  by  operation  of  law,  and  the 
fund  in  his  hands  was  not  liable  to  be  attached  by  the  creditor 
of  the  husband. 

The  views  which  we  have  expressed  of  the  legal  propositions 
governing  this  case  are  conclusive  upon  the  right  of  the  plain- 
tiff to  recover,  and  it  is  unnecessary  to  examine  the  flrst  bill 
of  exceptions,   to  ascertain  whether  the   evidence  offered  by 
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the  defendant  of  the  laws  of  Illinois  touching  the  rights  of  hus- 
band and  wife  were  admissible  or  not.  It  follows  from  what 
we  have  said,  that  the  instructions  given  by  the  court  at,  the 
instance  of  the  plaintiff  and  contained  in  the  second  bill  of 
exceptions  were  erroneous.  The  prayers  asked  by  the  de- 
fendant's counsel  embrace  in  our  opinion  the  true  theory  of 
the  law  of  the  case  and  ought  to  have  been  granted.  For  these 
reasons  we  reverse  the  judgment  of  the  Circuit  Court. 
Judgment  reversed,  without  procedendo. 


Interstate  Succession — Movables. 

LAWRENCE  v.  KITTERIDGE. 

21  Conn.  576.     1852. 

CHURCH,  C.  J.  The  lirst  decree  of  the  Court  of  Probate 
appealed  from  was  predicated  upon  facts  essentially  a^  fol- 
lows, viz.,  Cephas  Pettibone,  the  intestate,  at  the  time  of  his 
death,  was  an  inhabitant  and  had  his  domicil  in  the  State  of 
Vermont,  and  was  possessed  of  an  estate  there;  and  there  was 
due  to  him  here,  from  a  citizen  of  this  State,  a  debt  of  about 
one  thousand  dollars.  Original  administration  upon  his  estate 
was  granted  in  the  State  of  Vermont,  and  was  in  progress  when 
an  ancillary  administration  was  granted  in  this  State.  "When 
the  decree  appealed  from  was  made,  there  were  no  unsatisfied 
debts  due.  from  the  estate  here,  or  in  Vermont,  and  nothing  but 
a  distribution  of  the  estate  remained  to  be  done. 

The  intestate  died,  leaving  brothers  and  sisters  of  the  whole 
and  half  blood ;  all,  excepting  the  late  Augustus  Pettibone,  esq., 
of  Norfolk,  who  was  a  brother  of  the  whole  blood,  residing  in 
Vermont,  or  elsewhere,  out  of  this  State;  and  he  had  no  other 
heirs-at-law.  By  the  laws  of  Vermont,  the  brothers  and  sis- 
ters of  an  intestate  of  the  whole  and  half  blood  are  entitled 
equally  to  the  estate,  under  the  statute  of  distribution. 

Upon  the  foregoing  state  of  facts,  the  Court  of  Probate  for 
the  district  of  Norfolk  was  of  opinion  that  the  personal  estate 
of  Cephas  Pettibone — a  chose  in  action  of  one  thousand  dollars 
— should  be  distributed  according  to  the  laws  of  the  State  of 
Vermont ;  and  that  this  could  better  be  done,  and  without  injury 
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to  any  citizen  of  this  State,  by  transmitting  the  money  to  the 
administrator  there,  and  to, the  jurisdiction  of  the  Court  of 
Principal  Administration,  than  to  order  a  distribution  of  it 
here.    And  therefore  the  decree  appealed  from  was  made. 

The  anpellant,  who  is  the  representative  of  Augustus  Petti- 
bone,  the  brother  of  the  whole  blood  residing  in  the  District  of 
Norfolk,  objects  to  this  decree,  and  appeals  from  it.  He  claims 
that  the  assets  or  inoney  in  the  hands  of  the  administrator  here 
should  have  been  distributed  here,  and  according  to  the  laws 
of  this  State,  which  prefer  a  brother  or  sister  of  the  whole  blood 
to  one  of  the  half  blood. 

.1.  We  had  supposed  that  the  law  of  the  country  of  the 
domicil  of  an  intestate  governed  and  regulated  the  distribution 
of  his  personal  estate;  and  that  this  was  a  principle  of  inter- 
national law,  long  ago  recognized  by  jurists  in  all  enlightened 
governments,  and  especially  recognized  by  this  court  in  the 
recent  case  of  Holcomb  v.  Phelps,  16  Conn.  R.  127, 133,  in  which 
we  say  that  "It  certainly  is  now  a  settled  principle  of  interna- 
tional law,  that  personal  property  shall  be  subject  to  that  law 
which  governs  the  person  of  the  owner,  and  that  the  distribution 
of  and  succession  to  personal  property,  wherever  situated,  is 
to  be  governed  by  the  laws  of  that  country  where  the  owner  or 
intestate  had  his  domicil  at  the  time  of  his  death."  Sto.  Conf. 
Laws,  403,  in  notis,  sects.  480,  465;  2  Kent's  Com.,  Lect.  37; 
2  Kaine's  Prin.  Eq.  312,  826;  Potter  v.  Brown,  5  East.  124;  Bal- 
four v.  Scott,  6  Bro.  Pari.  Cas.  550  (Toml.  ed.) ;  Bempde  v. 
Johnstone,  2  Ves.  198;  Pepon  v.  Pepon,  Amb.  25,  415;  Guier  v. 
0 'Daniel,  1  Binn.  349,  in  notis;  Harvey  v.  Richards,  1  Mason, 
381. 

It  is  not  necessary  that  we  should  now  examine  the  reasons, 
whether  of  public  policy  or  legal  propriety,  which  have  led 
tribunals  of  civilized  nations  to  relax  from  antiquated  notions 
on  this  subject;  some  of  these  are  well  considered  by  Judge 
Story,  in  the  ease  of  Harvey  v.  Richard^,  1  Mason,  381,  and  by 
Chancellor  Kent,  in  his  Commentaries,  vol.  2,  Lect.  37. 

It  is  true  that  it  is  in  the  power  of  every  sovereignty,  and 
within  the  constitutional  powers  of  the  States  of  this  Union,  to 
repudiate  this  salutary  doctrine  in  its  application  to  themselves, 
or  to  modify  it  for  what  they  may  suppose  to  be  the  protection 
of  their  own  citizens;  but  without  some  peculiar  necessity,  it 
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cannot  be  supposed  that  any  well-regulated  government  will 
do  it.  It  was  claimed  in  argument,  in  this  case,  that  this  had 
been  done  in  this  State,  and  by  the  provision  of  the  49th  sec- 
tion of  our  statute  for  the  settlement  of  estates  (Statute  357), 
by  declaring  that  when  there  are  no  children,  etc.,  of  an  intes- 
tate, his  "real  and  personal  estate  shall  be  set  off  equally  to 
the  brothers  and  sisters  of  the  whole  blood."  But  it  was  not 
the  purpose  of  this  provision  to  disregard  the  universal  and 
salutary  doctrines  of  the  law  to  which  we  have  referred,  but 
only  to  regulate  the  descent  and  distribution  of  the  estate  of 
our  own  citizens.  This  provision  of  our  statute  is  not  peculiar 
to  ourselves;  a  similar  one,  we  presume,  may  be  fouud  in  the 
codes  of  other  States;  at  least,  imperative  enactments  exist  in 
every  State,  directing  the  distribution  of  estates;  but  none  of 
them  are  intended  to  repeal  the  law  of  the  domicil  in  its  effect 
upon  the  personal  estate  of  the  owner.  The  controversy  in  the 
case  of  Holcomb  v.  Phelps  arose  under  the  same  section  of  our 
law  as  does  the  one  now  under  consideration,  and  the  result  of 
that  case  must  settle  this  question,  if  it  be  one. 

There  are  cases  in  which  the  law  of  the  domicil  has  been 
modified  or  restrained,  in  its  full  operation,  for  what  courts 
have  supposed  to  be  the  proper  protection  of  the  rights  of  the 
citizens  of  their  own  States ;  but  these  are  generally  confined  to 
cases  in  which  creditors  are  in  some  way  interested  under  in- 
solvent proceedings,  assignments,  or  bankrupt  laws,  and  never, 
we  believe,  are  extended  to  mere  eases  of  distribution,  as  here 
claimed.    Sto.  Conf.  L.,  277,  sect.  337. 


Testate  Succession — ^Immovables. 

CARPENTER  v.  BELL. 

96  T^enn.  294.     1896. 

BEARD,  J.  The  will  which  is  the  subject  of  this  litigation 
was  executed  by  a  feme  covert,  who  was,  at  the  date  of  its 
execution  as  well  as  at  the  time  of  her  death,  a  resident  of  the 
State  of  Kentucky,  and  by  it  the  testatrix  undertakes  to  dis- 
pose of  real  property  in  this  State.  Notwithstanding  all  the 
formalities  required  by  our  statutes  to  validate  such  a  will  have 
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been  observed  in  this  case,  yet  it  is  insisted  that,  as  the  law  of 
Kentucky  incapacitates  a  married  woman  from  making  a  dis- 
position of  such  property  by  last  will  and  testament,  this  inca- 
pacity foUows  the  instrument  into  this  State  and  defeats  the 
devise  of  realty  located  here.  The  bill  in  this  cause  is  filed  on 
this  theory. 

The  contention  is  unsound,  as  is  well  settled  by  the  authori- 
ties. As  to  immovable  property,  the  rule  is  that  the  lex  rei  sitae 
governs  as  to  the  capacity  or  incapacity  of  the  testator,  the 
extent  of  his  power  of  disposition,  and  the  forms  and  solemni- 
ties necessary  to  give  the  will  its  due  authority  and  effect. 
Pritchard  on  Wills,  sect.  53 ;  Williams  v.  Saunders,  5  Cold.  60 ; 
Borer  on  Int.  Law,  288,  note ;  Story  on  Con.  of  Laws,  sect.  474 ; 
White  V.  Howard,  46  N.  Y.  144 ;  Ford  v.  Ford,  70  Wis.  19. 

The  result  is,  that  the  decree  of  the  Chancellor  dismissing  the 
complainant's  bill  will  be  affirmed  with  costs. 
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Tort  Rights. 

LB  POEEST  V.  TOLMAN. 

117  Mass.  109.    1875. 

GRAY,  C.  J.  In  order  to  mamtain  an  action  of  tort, 
founded  upon  an  injury  to  person  or  property,  and  not  upon 
a  breach  of  contract,  the  act  which  is  the  cause  of  the  injury 
and  the  foundation  of  the  action  must  at  least  be  actionable  or 
punishable  by  the  law  of  the  place  in  which  it  is  done,  if  not 
also  by  the  law  of  the  place  in  which  redress  is  sought.     *    *     * 

In  the  case  at  bar,  the  injury  sued  for  was  done  to  the  plain- 
tiff in  New  Hampshire  by  a  dog  owned  and  kept  by  the  de- 
fendant in  Massachusetts.  Such  an  action  could  not  be  main- 
tained at  common  law,  without  proof  that  the  defendant  knew 
that  his  dog  was  accustomed  to  attack  and  bite  mankind.  Pop- 
pleweU  V.  Pierce,  10  Gush.  509;  Pressed  v.  Wirth,  3  Allen,  191. 
No  evidence  of  such  knowledge,  or  of  the  law  of  New  Hamp- 
shire, was  introduced  at  the  trial.  Nor  is  it  contended  that  the 
defendant  would  be  liable  to  any  action  or  indictment  by  the 
laws  of  that  State. 

The  plaintiff  relies  upon  the  statute  of  this  Gommonweaith, 
which  provides  that  "every  owner  or  keeper  of  a  dog  shall  for- 
feit to  any  person  injured  by  it  double  the  amount  of  the 
damage  sustained  by  him,  to  be  recovered  in  an  action  of  tort. ' ' 
Gen.  Sts.,  c.  88,  sect.  59.  This  statute  is  not  a  penal,  but  a 
remedial  statute,  giving  all  the  damages  to  the  person  injured. 
Mitchell  V.  Clapp,  12  Gush.  278.  It  does  not  declare  the  owning 
or  keeping  of  a  dog  to  be  unlawful,  but  that  if  the  dog  injures 
another  person,  the  owner  or  keeper  shall  be  liable,  without 
regard  to  the  question  whether  he  had  or  had  not  a  license  to 
keep  the  dog.  The  wrong  done  to  the  person  injured  consists 
not  in  the  act  of  the  master  in  owning  or  keeping,  or  neglecting 
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to  restrain,  the  dog,  but  in  the  act  of  the  dog  for  which  the 
master  is  responsible. 

The  defendant  having  done  no  wrongful  act  in  this  Com- 
monwealth, and  the  injury  for  which  the  plaintiff  seeks  to 
recover  damages  having  taken  place  in  New  Hampshire,  and 
not  being  the  subject  of  action  or  indictment  by  the  laws  of 
that  State,  this  action  cannot  be  maintained. 

Exceptions  sustained. 


Capacity  to  Contract. 

MILLIKBN  V.  PBATT. 
125  Mass.  374.    1878. 

Contract  to  recover  $500  and  interest  from  January  6,  1872. 
Writ  dated  June  30, 1875.  The  case  was  submitted  to  the  Supe- 
rior Court  on  agreed  facts,  in  substance  as  follows: 

The  plaintiffs  are  partners  doing  business  in  Portland, 
Maine,  under  the  firm  name  of  iDeering,  MiEiken  &  Co.  The 
defendant  is,  and  has  been  since  1850,  the  wife  of  Daniel 
Pratt,  and  both  have  always  resided  in  Massachusetts.  In  1870, 
Daniel,  who  was  then  doing  business  in  Massachusetts,  applied 
to  the  plaintiffs  at  Portland  for  credit,  and  they  required  o£ 
him,  as  a  condition  of  granting  the  same,  a  guaranty  from  the 
defendant  to  the  amount  of  five  hundred  dollars,  and  accord- 
ingly he  procured  from  his  wife  the  following  instrument: 

"Portland,  January  29,  1870.  In  consideration  of  one  dollar 
paid  by'  Deering,  Milliken  &  Co.,  receipt  of  which  is  hereby 
acknowledged,  I  guarantee  the  payment  to  them  by  Daniel 
Pratt  of  the  sum  of  five  hundred  dollars,  from  time  to  time  as 
he  may  want-y-this  to  be  a  continuing  guaranty.  Sarah  A. 
Pratt." 

This  instrument  was  executed  by  the  defendant  two  or  three 
days  after  its  date,  at  her  home  in  Massachusetts,  and  there 
delivered  by  her  to  her  husband,  who  sent  it  by  mail  from 
Massachusetts  to  the  plaintiffs  in  Portland;  and  the  plaintiffs 
received  it  from  the  postoffice  in  Portland  early  in  February, 
1870. 

The    plaintiffs   subsequently    sold    and    delivered    goods    to 
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Daniel  from  time  to  time  until  October  7,  1871,  and  charged 
the  same  to  him,  and,  if  competent,  it  may  be  taken  to  be  true, 
that  in  sd  doing  they  relied  upon  the  guaranty..  Between 
February,  1870,  and  September  1,  1871,  they  sold  and  deliv- 
ered goods  to  him  on  credit  to  an  amount  largely  exceeding 
$500,  which  were  fully  settled  and  paid  for  by  him.  This 
action  is  brought  for  goods  sold  from  September  1,  1871,  to 
October  7, 1871,  inclusive,  amounting  to  $860.12,  upon  which  he 
paid  $300,  leaving  a  balance  due  of  $560.12.  The  one  doUar 
mentioned  in  the  guaranty  was  not  paid,  and  the  only  con- 
sideration moving  to  the  defendant  therefor  was  the  giving  of 
credit  by  the  plaintiffs  to  her  husband.  Some  of  the  goods 
were  selected  personally  by  Daniel  at  the  plaintiff's  store  in 
Portland,  others  were  ordered  by  letters  mailed  by  Daniel 
from  Massachusetts  to  the  plaintiffs  in  Portland,  and  all  were 
sent  by  the  plaintiffs  by  express  from  Portland  to  Daniel  in 
Massachusetts,  who  paid  aU  express  charges.  The  parties  were 
cognizant  of  the  facts. 

By  a  statute  of  Maine,  duly  enacted  and  approved  in  1866, 
it  is  enacted  that  "the  contracts  of  any  married  woman,  made 
for  any  lawful  purpose,  shall  be  valid  and  binding,  and  may  be 
enforced  in  the  same  manner  as  if  she  were  sole.'*  The  statutes 
and  the  decisions  of  the  court  of  Maine  may  be  referred  to. 

Payment  was  duly  demanded  of  the  defendant  before  the 
date  of  the  writ,  and  was  refused  by  her. 

The  Superior  Court  ordered  judgment  for  the  defendant  and 
the  plaintiff  appealed  to  this  court. 

GRAY,  C.  J.  The  general  rule  is  that  the  validity  of  a  con- 
tract is  to  be  determined  by  the  law  of  the  State  in  which  it  is 
made;  if  it  is  valid  there,  it  is  deemed  valid  everywhere,  and 
will  sustain  an  action  in  the  courts  of  a  State  whose  laws  do 
not  permit  such  a  contract.  Scudder  v.  Union  National  Bank, 
91  U.  S.  406.  Even  a  contract  expressly  prohibited  by  the 
statutes  of  the  State  in  which  the  suit  is  brought,  if  not  in  itself 
immoral,  is  not  necessarily  nor  usually  deemed  so  invalid  that 
the  comity  of  the  State,  as  administered  by  its  courts,  will 
refuse  to  entertain  an  action  on  such  a  contract  made  by  one  of 
its  own  citizens  abroad  in  a  State  the  laws  of  which  permit  it. 
Greenwold  v.  Curtis,  6  Mass.  358 ;  Mclntyre  v.  Parks,  3  Met.  207. 
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If  the  contract  is  completed  in  another  State,  it  makes  no 
difference  in  principle  whether  the  citizen  of  this  State  goes 
in  person,  or  sends  an  agent,  or  writes  a  letter,  across  the  boun- 
dary line  between  the  two  States.  As  was  said  by  Lord  Lynd- 
hurst,  "If  I,  residing  in  England,  send  down  my  agent  to 
Scotland,  and  he  makes  contracts  for  me  there,  it  is  the  same 
as  if  I  myself  went  there  and  made  them."  Pattison  v.  Mills, 
1  Dow  &  CL,  342,  363.  So  if  a  person  residing  in  this  State 
signs  and  transmits,  either  by  a  messenger  or  through  the  post- 
office,  to  a  person  in  another  State,  a  written  contract,  which 
requires  no  special  forms  and  solemnities  in  its  execution,  and 
no  signature  of  the  person  to  whom  it  is  addressed,  and  is 
assented  to  and  acted  on  by  him  there,  the  contract  is  made 
there,  just  as  if  the  writer  personally  took  the  executed  con- 
tract into  the  other  State,  or  wrote  and  signed  it  there;  and  it 
is  no  objection  to  the  maintenance  of  an  action  thereon  here, 
that  such  a  contract  is  prohibited  by  the  law  of  this  Common- 
wealth.   Mclntyre  v.  Parks,  above  cited. 

The  guaranty,  bearing  date  of  Portland,  in  the  State  of 
Maine,  was  executed  by  the  defendant,  a  married  woman,  hav- 
ing her  home  in  this  Commonwealth,  as  collateral  security  for 
the  liability  of  her  husband  for  goods  sold  by  the  plaintiffs 
to  him,  and  was  sent  by  her  through  him  by  mail  to  the  plain- 
tiffs at  Portland.  The  sales  of  the  goods  ordered  by  him  from 
the  plaintiffs  at  Portland,  and  there  delivered  by  them  to 
him  in  person,  or  to  a  carrier  for  him,  were  made  in  the  State 
of  Maine.  Orcutt  v.  Nelson,  1  Gray,  536;  Kline  v.  Baker,  99 
Mass.  253.  The  contract  between  the  defendant  and  the  plain- 
tiffs was  complete  when  the  guaranty  had  been  received  and 
acted  on  by  them  at  Portland,  and  not  before.  Jordan  v.  Dob- 
bins, 122  Mass.  168.  It  must  therefore  be  treated  as  made  and 
to  be  performed  in  the  State  of  Maine. 

The  law  of  Maine  authorized  a  married  woman  to  bind  her- 
self by  any  contract  as  if  she  were  unmarried.  St.  of  Maine  of 
1866,  e.  52;  Mayo  v.  Hutchinson,  57  Maine,  546.  The  law  of 
Massachusetts,  as  then  existing,  did  not  allow  her  to  enter  into 
a  contract  as  surety  or  for  the  accommodatioh  of  her  husband 
or  of  any  third  person.  Gen.  Sts.,  c.  108,  §  3 ;  Nourse  v. 
Henshaw,  123  Mass.  96.  Since  the  making  of  the  contract  sued 
on,  and  before  the  bringing  of  this  action,  the  law  of  this  Com- 
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monwealth  has  been  changed,  so  as  to  enable  married  women  to 
make  such  contracts.  St.  1874,  c.  184;  Major  v.  Holmes,  124 
Mass.  108;  Kenworthy  v.  Sawyer,  125  Mass.  28. 

The  question  therefore  is,  whether  a  contract  made  in  an- 
other State  by  a  married  woman  domiciled  here,  which  a  mar- 
ried woman  was  not  at  the  time  capable  o^  making  under  the 
law  of  this  Commonwealth,  but  was  then  allowed  by  the  law  of 
that  State  to  make,  and  which  she  could  not  lawfully  make  in 
this  Commonwealth,  will  sustain  an  action  against  her  in  our 
courts. 

It  has  been  often  stated  by  the  commentators  that  the  law  of 
the  domicil,  regulating  the  capacity  of  a  person,  accompanies 
and  governs  the  person  everywhere.  But  this  statement,  in 
modern  times  at  least,  is  subject  to  many  qualifications;  and 
the  opinions  of  foreign  jurists  upon  the  subject,  the  principal 
of  which  are  collected  in  the  treatises  of  Mr.  Justice  Story  and 
Dr.  Francis  Wharton  on  the  Conflict  of  Laws,  are  too  varying 
and  contradictory  to  control  the  general  current  of  the  English 
and  American  authorities  in  favor  of  holding  that  a  contract, 
which  by  the  law  of  the  place  is  recognized  as.  lawfully  made 
by  a  capable  person,  is  valid  everywhere,  although  the  person 
would  not,  under  the  law  of  his  domicil,  be  deemed  capable  of 
making  it. 

Mr.  "Westlake,  who  wrote  in  1858,  after  citing,  the  decision  of 
Lord  Eldon,  well  observed,  "That  there  is  not  more  authority 
on  the  subject  may  be  referred  to  its  not  having  been  ques- 
tioned;" and  summed  up  the  law  of  England  thus:  "While 
the  English  law  remains  as  it  is,  it  must,  on  principle,  be  taken 
BS  exceeding,  in  the  case  of  transactions  having  their  seat  here, 
not  only  a  foreign  age  of  majority,  but  also  all  foreign  deter- 
mination of  status  and  capacity,  whether  made  by  law  or  by 
judicial  act,  since  no  difference  can  be  established  between 
the  eases,  nor  does  any  exist  on  the  continent."  "The  validity 
of  a  contract  made  out  of  England,  with  regard  to  the  per- 
gonal capacity  of  the  contractor,  will  be  referred  in  our  courts 
to  the  lex  loci  contractus;  that  is,  not  to  its  particular  provi- 
sions on  the  capacity  of  its  domiciled  subjects;  but  in  this  sense, 
that,  if  good  where  made,  the  contract  will, be  held  good  here, 
and  conversely."  Westlake 's  Private  International  Law,  sects. 
401,  402,  404. 
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In  Greenwood  v.  Curtis,  Chief  Justice  Parsons  said,  "By  the 
common  law,  upon  principles  of  national  comity,  a  contract 
made  in  a  foreign  place^  and  to  be  there  executed,  if  valid  by 
the  laws  of  that  place,  may  be  legitimate  ground  of  action  in 
the  courts  of  this  State ;  although  such  contract  may  not  be 
valid  by  our  laws,  or  even  may  be  prohibited  to  our  citizens ; ' ' 
and  that  the  Chief:  Justice  considered  this  rule  as  extending  to 
questions  of  capacity  is  evident  from  his  subsequent  illustra- 
tion of  a  marriage  contracted  abroad  between  persons  pro- 
hibited to  intermarry  by  the  law  of  their  domiciL  6  Mass.  377- 
379.  The  validity  of  such  marriages  (except  in  case  of  polyg- 
amy, or  marriages  incestuous  according  to  the  general  opinion 
of  Christendom)  has  been  repeatedly  affirmed  in  this  Common- > 
wealth.  Medway  v.  Needham,  16  Mass.  157 ;  Sutton  v.  Warrrai, 
10  Met.  451 ;  Commonwealth  v.  Lane,  113  Mass.  458. 

The  recent  decision  in  Sottomayor  v.  De  Barros,  3  P.  D.  1, 
by  which  Lords  Justices  James,  Baggallay,  and  Cotton,  with- 
out referring  to  any  of  the  cases  that  we  have  citeid,  and 
reversing  th&  judgment  of  Sir  Robert  Phillimore  in  2  P.  D.  81, 
held  that  a  marriage  in  England  between  first  cousins,  Portu- 
guese subjects,  resident  in  England,  who  by  the  law  of  Portugal 
were  incapable  Of 'intermarrying  except  by  a  Papal  dispensa- 
tion, was  therefore  nuU  and  void  in  England,  is  utterly  opposed 
to  our  law;  and  consequently  the  dictum  of  Lord  Justice  Cot- 
ton, "It  is  a  well-recognized  principle  of  law  that  the  question 
of  personal  capacity  to  enter  into  any  contract  is  to  be  decided 
by  the  law  of  domicil,"  is  entitled  to  little  weight  here. 

It  is  true  that  there  are  reasons  of  public  policy  for  uphold- 
ing the  validity  of  marriages,  that  are  not  applicable  to  ordi- 
nary contracts ;  but  a  greater  disregard  of  the  lex  domicilii  can 
hardly  be  suggested,  than  in  the  recognition  of  the  validity  of 
a  marriage  contracted  in  another  State,  which  is  not  author- 
ized by  the  law  of  the  domicil,  and  which  permanently  affects 
the  relations  and. the  rights  of  two  citizens  and  of  others  to  be 
bom. 

Mr.  Justice  Story,  in  his  Commentaries  on  the  Conflict  of 
Laws,  after  daborate  consideration  of  the  authorities,  arrives 
at  the  condwrion  that  "in  regard  to  questions  of  minority  or 
majority,  coapetency  or  incompetency  to  marry,  incapacities 
incident  to  Mrerture,  guardianship,  emancipation,  and  otiier 
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personal  qualities  and  disabilities,  the  law  of  the  domicil  of 
birth,  or  the  law  of  any  other  acquired  and  fixed  domicil,  is  not 
generally  to  govern,  but  the  lex  loci  contractus  aut  actus,  the 
law  of  the  place  where  the  contract  is  made,  or  the  act  done;" 
or  as  he  elsewhere  sums  it  up,  "although  foreign  jurists  gen- 
erally hold  that  the  law  of  the  domicil  ought  to  govern  in 
regard  to  the  capacity  of  persons  to  contract;  yet  the  common 
law  holds  a  different  doctrine,  namely,  that  the  lex  loci  con- 
tractus is  to  govern."  Story  Conf.,  sects.  103,  241.  So  Chan- 
cellor Kent,  although  in  some  passages  of  the  text  of  his  Com- 
mentaries he  seems  to  incline  to  the  doctrine  of  the  civilians, 
yet  in  the  notes  afterwards  added  unequivocally  concurs  in  the 
conclusion  of  Mr.  Justice  Story.  2  Kent  Com;  233  note,  458, 
459  and  note. 

In  Pearl  v.  Hansborough,  9  Humph.  426,  the  rule  was  car- 
ried so  far  as  to  hold  that  where  a  married  woman  domiciled 
with  her  husband  in  the  State  of  Mississippi,  by  the  law  of 
which  a  purchase  by  a  married  woman  was  valid  and  the  prop- 
erty purchased  went  to  her  separate  use,  bdught  personal  prop- 
erty in  Tennessee,  by  the  law  of  which  married -women  were 
incapable  of  contracting,  the  contract  of  purchase  was  void 
and  could  not  be  enforced  in  Tennessee.  Some  authorities,  on 
the  other  hand,  would  uphold  a  contract  made  by  a  party  capa- 
ble by  the  law  of  his  domicil,  though  incapable  by  the  law  of 
the  place  of  the  contract.  In  re  Hellmaim's  Will,  and  Saul  v. 
His  Creditors,  above  cited.  But  that  alternative  is  not  here 
presented.  In  HiU  v.  Pine  Eiver  Bank,  45  N.  H.  800,  the  con- 
tract was  made  in  the  State  of  the  woman's  domicil,  so  that  the 
question  before  us  did  not  arise  and  was  not  considered. 

The  principal  reasons  on  which  continental  jurists  have  main- 
tained that  personal  laws  of  the  domicil,  affecting  the  status 
and  capacity  of  all  inhabitants  of  a  particular  class,  bind  them 
wherever  they  may  go,  appear  to  have  beieh  tha*  each  State 
has  the  rightful  power  of  regulating  the  status  aiid  condition 
of  its  subjects,  and,  being  best  acquainted  with' the  circum- 
stances of  climate,  race,  character,  manners,  and' customs,  can 
best  judge  at  what  age  young  persons  may  begin  to  act  for 
themselves,  and  whether  and  how  far  married 'women  may  act 
independently  of  their  husbands ;  that  laws  limiting  the  capacity 
of  infiants  or  of  married  women  are  intended' for  their  protee- 
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tion,  and  cannot  therefore  be .  dispensed  with  by  their  agree- 
ment; that  all  civilized  States  recognize  the  incapacity  of 
infants  and  married  women;  and  that  a  person,  dealing  with 
either,  ordinarily  has  notice,  by  the  apparent  age  or  sex,  that 
the  person  is  likely  to  be  of  a  class  whom  the  laws  protect,  and  is 
thus  put  upon  inquiry  how  far,  by  the  law  of  the  domicil  of 
the  person,  the  protection  extends. 

On  the  other  hand,  it  is  only  by  the  comity  of  other  States 
that  laws  can  operate  beyond  the  limit  of  the  State  that  makes 
them.  In  the  great  majority  of  cases,  especially  in  this  coun- 
try, where  it  is  so  common  to  travel,  or  to  transact  business 
through  agents,  or  to  correspond  by  letter,  from  one  State  to 
another,  it  is  more  just,  as  well  as  more  convenient,  to  have 
regard  to  the  law  of  the  place  of  the  contract,  as  a  uniform  rule 
operating  on  all  contracts  of  the  same  kind,  and  which  the  con- 
tracting parties  may  be  presumed  to  have  in  contemplation 
when  making  their  contracts,  than  to  require  them  at  their 
peril  to  know  the  domicil  of  those  with  whom  they  deal,  and  to 
ascertain  the  law  of  that  domicil,  however  remote,  which  in 
many  cases  could  not  be  done  without  such  •  delay  as  would 
greatly  cripple  the  power  of  contracting  abroad  at  all. 

As  the  law  6f  another  State  can  neither  operate  nor  be  exe- 
cuted in  this  State  by  its  own  force,  but  only  by  the  comity 
of  this  State,  its  operation  and  enforcement  here  may  bei 
restricted  by  positive  prohibition  of  statute.  A  State  may 
always  by  express  enactment  protect  itself  from  being  obliged 
to  enforce  in  its  courts  contracts  made  abroad  by  its  citizens, 
which  are  not  authorized  by  its  own  laws.  Under  the  French 
code,  for  instance,  which  enacts  that  the  laws  regulating  the 
status  and  capacity  of  persons  shall  bind  French  subjects,  even 
when  living  in  a  foreign  country,  a  French  court  cannot  enforce 
a  contract  made  by  a  Frenchman  abroad,  which  he  is  incapable 
of  making  by  the  law  of  France.   See  Westlake,  sects.  399,  400. 

It  is  possible  also  that  in  a  State  where  the  common  law  pre- 
vailed in  full  force,  by  which  a  married  woman  was  deemed 
incapable  of  binding  herself  by  any  contract  whatever,  it  might 
be  inferred  that  such  an  utter  incapacity,  lasting  through  the 
joint  lives  of  husband  and  wife,  must  be  considered  as  so 
fixed  by  the  settled  policy  of  the  State  for  the  protection  of  its 
own  citiziBus;  that  it  could  not  be  held  by  the  courts  of  that 
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State  to  yield  to  the  law  of  another  State  in  which  she  might 
undertake  to  contract. 

But  it  is  not  true  at  the  present  day  that  all  civilized  States 
recognize  the  absolute  incapacity  of  married  women  to  make 
contracts.  The  tendency  of  modem  legislation-  is  to  enlarge 
their  capacity  in  this  respect,  and  in  many  States  they  have 
nearly  or  quite  the  same  powers  as  if  unmarried.  In  Massa- 
chusetts, even  at  the  time  of  the  making  of  the  contract  in 
question,  a  married  woman  was  vested  by  statute  with  a  very 
extensive  power  to  carry  on  business  for  herself,  and  to  bind 
herself  by  contracts  with  regard  to  her  own  property,  busi- 
ness, and  earnings;  and,  before  the  bringing  of  the  present 
action,  the  power  had  been  extended  so  as  to  include  the  making 
of  all  kinds  of  contracts,  with  any  person  but  her  husband,  as  if 
she  were  unmarried.  There  is  therefore  no  reason  of  public 
policy  which  should  prevent  the  maintenance  of  this  action. 

Judgment  for  the  plaintiffs. 


Formalities  of  Contract. 

HUNT  V.  JONES, 

0 

12  E.  I.  265.    1879. 

DURFEE,  C.  J.  This  is  assumpsit  for  damages  for  breach 
of  contract.  On  trial  to  the  jury  the  plaintiff  submitted  testi- 
mony to  show  that  on  20th  of  July,  1876,  at  Providence,  in 
Rhode  Island,  he  sold  to  the  defendant,  or  entered  into  an  oral 
agreement  with  the  defendant  to  sell  him,  two  hundred  barrels 
of  Canaan  lime  at  $1.60  per  barrel,  to  be  delivered  at  the  foot 
of  Spring  Street  in  New  York  City,  and  notice  given  of  its 
delivery  to  the  defendant,  but  that  the  defendant  refused  to 
accept  it.  The  lime  was  afterwards  sold  at  a  loss  and  this  action 
brought  to  recover  damages. 

The  defendant  submitted  in  evidence  a  statute  of  the  State 
of  New  York,  which  provides  that  "ev«ry  contract  for  the  sale 
of  any  goods,  chattels,  or  thing  in  action,  for  the  price  of  fifty 
dollars  or  more,  shall  be  void,  unless  a  note  or  memorandum 
of  such  contract  be  in  writing  and  be  subscribed  by  the  parties 
to  be  charged  thereby,  or  unless  the  buyer  shall  accept  and 
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receive  part  of  such  goods  or  the  evidences,  or  some  of  them, 
of  such  things  in  action,  or  unless  the  buyer  shall  at  the  time 
pay  some  part  of  the  purchase-money." 

The  defendant  thereupon  requested  the  court  to  charge  the 
jury,  that  as  the  contract  was  to  be  performed  in  the  State  of 
New  York,  its  validity  and  construction  were  to  be  judged  by 
the  law  of  the  place  of  performance,  to  wit.  New  York,  and 
that  therefore,  the  contract,  being  void  in  New  York  the 
plaintiff  coTild  not  recover.  The  court  refused  to  charge  as 
requested,  but  did  charge  that  the  plaintiff  could  recover  upon 
the  contract,  if  otherwise  entitled,  notwithstanding  the  contract 
was  not  in  writing,  the  contract  being  valid  in  Rhode  Island, 
the  place  where  it  was  made.  To  this  charge  the  defendant  ex- 
cepted, and  now  petitions  for  a  new  trial,  the  jury  having 
returned  a  verdict  against  him. 

The  case  presents  the  question  whether  the  validity  of  a  con- 
tract, in  respect  of  the  form  or  mode  of  contracting,  depends 
on  the  law  of  the  place  where  it  was  made  or  on  the  law  of  the 
place  where  it  is  to  be  performed ;  or,  indeed,  whether  the  con- 
tract, if  it  conforms  to  either  law,  may  not  be  enforced.  No 
question  is  made  but  that  the  contract  in  suit  is  valid  in  Ehode 
Island,  if  resort  may  be  had  to  the  law  of  Ehode  Island  to  de- 
termine its  validity. 

There  is  some  conflict  and  confusion  of  authority  on  the  ques- 
tion, but  in  the  recent  decision  of  Scudder  v.  Union  National 
Bank,  1  Otto,  406,  Mr.  Justice  Hunt,  in  delivering  the  unani- 
mous judgment  of  the  Supreme  Court  of  the  United  States, 
holds  the  following  language,  to  wit:  "Matters  bearing  upon 
the  executiouy  the  interpretation,  and  the  validity  of  a  contract, 
are  determined  by  the  law  of  the  place  where  the  contract  is 
made.  Matters  connected  with  its  performance  are  regulated  by 
the  law  prevailing  at  the  place  of  performance;  Matters  respect- 
ing the  remedy,  such  as  the  bringing  of  suits,  admissibility  of 
evidence,  statutes  of  limitation,  depend  upon  the  law  of  the 
place  where  the  suit  is  brought."  Accordingly,  in  Scudder  v. 
Union  National  Bank,  the  court  held  that  a  biU  of  exchange 
drawn  in  Illinois  upon  a  firm  in  Missouri,  and  orally  accepted 
in  Illinois,  where  such  an  acceptance  is  valid,  was  binding  upon 
the  drawees,  though  an  acceptance  in  Missouri  would  not  have 
been  binding  unless  made  in  writing. 
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Where  a  contract  is  entered  into  in  one  State  to  be  performed 
in  another,  there  are,  it  has  been  said,  two  loci  contractus,  the 
locus  celebrati  contractus  and  the  locus  solutionis;  and  the  law 
of  the  former  governs  the  interpretation,  nature,  and  validity 
of  the  contract,  that  of  the  latter  its  performance.  A  contract, 
however,  may  be  valid  by  the  law  of  both  places,  and  yet  fail 
practically,  if  the  lex  fori  does  not  permit,  its  enforcement. 
Leroux  v.  Brown,  12  C.  B.  801. 

The  rule  thus  laid  down,  considered  as  a  rule  for  personal 
contracts,  though  it  is  at  variance  with  many  dibta  and  decisions, 
is  weU  supported  on  authority.    *    *    * 

There  are  cases  which  go  farther  and  hold  that  a  contract 
made  ia  good  faith  in  one  State  to  be  performed  in  another, 
will  be  upheld  if  it  conforms  to  the  law  of  either  State.  In 
making  such  contracts,  it  is  argued,  the  parties  may  have  in 
view  either  the  law  of  the  State  where' the  contract  is  made  or 
the  law  of  the  State  where  it  is  to  be  performed ;  and  therefore 
the  contract,  if  made  in  good  faith  without  any  design  to  evade 
the  law,  ought  to  be  allowed  and  enforced  accordkig  to  its  pre- 
sumable intent,  ut  magis  valeat  quam  pereat.  This  rule  has  been 
applied  especially  to  stipulations  for  interest  on  contracts  for 
the  payment  of  money,  and  is  commended  by  Professor  Parsons 
as  reasonable  and  just.  Fisher  v.  Otis,  3  Chand.  83 ;  Depeau  v. 
Humphries,  8  Mart,  n.  s.  La.  1;  Cromwell  v.  County  of  Sac,  6 
Otto,  51;  Bolton  V.  Street,  3  Cold.  31^  Parsons,  Contracts,  583; 
"Wharton,  Conflict  of  Laws,  §  507. 

The  case  at  bar,  however,  involves  the  validity  of  the  contract 
in  matter  of  form  rather  than  of  substance,  and  seems  to  fall 
more  appropriately  under  the  former  rule  than  the  latter;  but 
it  is  immaterial  whether  the  foriaer  or  the  latter  is  applied, 
for  the  contract  in  suit  is  valid  under  either  of  them. 

We  think  the  charge  of  the  court  should  be  sustained  and  a 
new  trial  denied. 

Petition  dismissed. 
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Effect  of  Acts  Connected  with  Contracts. 

WAVERLY  NATIONAL  BANK  v.  HALL. 

150  Pa.  466.     1892. 

HEYDBICK,  J.  The  plaintiff  sues  upon  notes  tnade  by  C.  M. 
Crandall,  one  of  the  defendants,  in  his  own  name,  and  seeks  to 
charge  the  other  defendants  as  partners  of  Crandall  in  a  busi- 
ness in  which  the  proceeds  of  certain  other  notes,  of  which 
these  were  renewals,  were  used.  The  evidence  relied  upon  to 
establish  the  alleged  partnership  is  a  contract  in  writing  be- 
tween Crandall  of  the  one  part,  and  the  other  defendants  of 
the  other  part,  dated  February  24,  1885.  If  this  contract  does 
not  create  a  partnership  as  to  creditors  it  cannot  be  success- 
fully contended  that  all  the  evidence  in  the  cause  taken  together 
tends  to  charge  anybody  but  Crandall ;  and  inasmuch  as  all  the 
assignments  of  error  are  predicated  upon  the  a;9sumption  that 
such  partnership  was  created  by  that  contract,  it  is  evident 
that  if  that  assumption  was  unfounded  the  plaintiffs  could  not 
have  been  injured  by  the  rulings  complained  of,  and  hence, 
though  there  may  have  been  technical  error  therein,  the  judg- 
ment ought  not  to  be  disturbed.  It  is,  therefore,  pertinent  to 
inquire  what  were  the  rights  and  liabilities  of  the  parties  under 
that  contract,  although  the  question  is  not  directly  raised  by 
any  of  the  assignments  of  error. 

The  whole  scope  of  the  contract  indicates  that  a  loan  of  money 
to  Crandall  by  the  other  parties  in  consideration  of  a  share  of 
the  profits  of  a  business  in  which  he  was  to  embark  was  intended, 
and  not  a  contribution  to  the  capital  of  a  partnership  of  which 
the  parties  were  to  be  the  members.  The  parties  of  the  second 
part  covenanted  to  furnish  three  thousand  dollars  to  Crandall, 
and  not  to  a  firm ;  they  were  to  furnish  it  to  him  from  time  to 
time  as  he  might  require  it,  and  its  repayment  to  them  was  to 
be  secured  by  a  chattel  mortgage  upon  the  tools,  machinery, 
furniture,  and  fixtures  of  every  kind  and  nature  belonging  to 
or  connected  with  the  business  in  which  it  was  to  be  used. 
Crandall  might  repay  it  at  his  option  before  the  expiration  of 
the  full  term  for  which  he  had  a  right  to  demand  it;  and, 
although  it  was  stipulated,  that  the  money  so  to  be  furnished 
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should  be  used  in  the  business  contemplated,  the  right  of 
entire  control  of  that  business  was  recognized  to  be  in,  and  was 
expressly  conceded  to  Crandall.  And  it  was  further  stipu- 
lated that  nothing  in  the  writing  contained  should  be  construed 
as  creating  a  partnership  between  the  parties  thereto  except 
as  to  the  profits  of  the  business.  These  provisions  are  all  con- 
sistent with  the  relation  of  borrower  and  lender,  and  some  of 
them  are  inconsistent  with  any  other  relation.  It  is  therefore 
manifest  that  that  relation  was  intended  to  be  established ;  and 
the  next  question  is  whether,  in  spite  of  the  intention  of  the 
parties,  the  community  of  interest  in  the  profits  constituted  them 
a  partnership  as  to  creditors. 

If  this  were  a  Pennsj-lvania  contract  the  question  would  be  , 
answered  in  the  negative  by  the  act  of  April  6,  1870,  P.  L.  56, 
and  by  Hart  v.  Kelly,  S3  Pa.  286.  But,  although  it  was  made 
in  this  State,  it  was  to  be  executed  in  the  State  of  New  York. 
Such  cases  are  stated  by  the  approved  text  writers  to  be  an 
exception  to  the  general  rule  that  the  lex  loci  applies  in  respect 
to  the  nature,  obligation,  and  construction  of  contracts.  That 
exception  is  thus  stated  by  Judge  Story:  "But  where  the  con- 
tract is  either  expressly  or  tacitly  to  be  performed  in  any  other 
place  the  general  rule  is  in  conformity  to  the  presumed  intention 
of  the  parties  that  the  contract,  as  to  its  validity,  nature,  obli- 
gation, and  interpretation,  is  to  be  governed  by  the  law  of  the 
place  of  performance. ' '  Conflict  of  Laws,  §  280.  Chancellor 
Kent,  after  stating  the  exception  in  substantially  the  same  terms, 
adds  that  it  "is  more  embarrassed  than  any  other  branch  of  the 
subject  (the  lex  loci)  by  distinctions  and  jarring  decisions." 
2  com.  459.  But  whatever  conflict  of  authority  there  may  be  in 
respect  to  the  exception,  all  agree  that  matters  connected  with 
the  performance  of  a  contract  are  regulated  by  the  law  prevailing 
at  thiB  place  of  performance.  Brown  v.  Eailroad  Co.,  83  Pa.  316 ; 
Scudder  v.  Union  National  Bank,  91  U.  S.  406.  Under  the 
present  contract  it  is  clear  there  could  be  no  liability  to  third 
persons  without  a  performance  as  between  the  parties  to  it, 
and  therefore  the  question  of  such  liability  would  necessarily  be 
connected  with  or  grow  out  of  such  performance  and  be  deter- 
minable by  the  law  of  New  York. 

More  than  a  century  ago  Chief  Justice  De  Grey,  in  Grace  v. 
Smith,  2  Wm.  Bl.  998,  laid  down  the  proposition  that  "every 
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man  that  has  a  share  of  the  profits  of  a  trade  ought  also  to 
bear  his  share  of  the  loss."  In  a  few  years  the  principle  thus 
stated  became  recognized  as  a  part  of  the  law  of  England,  and 
so  continued  until  1860,  when  it  was  overthrown  by  the  House 
of  Lords  in  Cox  v.  Hickman,  S  H.  L.  C.  268.  On  this  side  of  the 
Atlantic,  and  especially  in  the  State  of  New  York,  it  was  ac- 
cepted without  question,  so  far  as  I  have  observed,  as  to  the 
soundness  of  the  reasons  put  forth  in  support  of  it,  until  it  was 
exploded  in  England.     *     *    * 

It  is  said,  however,  in  Hackett  v.  Stanley,  115  N.  Y.  625, 
*  *  *  that  "exceptions  to  the  rule  (that  participation  in 
profits  of  a  business  renders  the  participant  liable  to  creditors) 
are,  however,  found  in  eases  where  a  share  in  profits  is  con- 
tracted to  be  paid,  as  a  measure  of  compensation  to  employees 
for  services  rendered  in  the  business,  or  for  the  use  of  moneys 
loaned  in  aid  of  the  enterprise."'  It  is  not  material  to  inquire 
how  much  more  of  the  rule  is  left  by  this  exception  than  was 
left  by  Cox  v.  Hickman.  It  is  enough  that  the  present  case 
comes  within  the  letter  and  the  spirit  of  the  exception.  The 
parties  who  made  the  loan  and  who  are  now  sought  to  be  held 
liable  as  partners  had  no  voice  or  part  in  the  prosecution  of  the 
business  either  as  principals  or  otherwise,  nor  had  they  an 
irrevocable  right  to  demand  a  share  of  the  profits  as  was  the 
case  in  Hackett  v.  Stanley.  The  right  of  control,  or  any  voice 
in  the  control,  an  incident  of  proprietorship,  was  denied  to 
them.  And  the  implication  of  partnership  from  community  of 
interest  in  the  profits  was  excluded  by  an  express  stipulation, 
the  absence  of  which  in  Hackett  v.  Stanley  was  thought  to  be 
worthy  of  notice;  and  their  right  to  demand  a  share  of  the 
profits  was  to  terminate  upon  repayment  of  the  money  advanced 
at  the  end  of  five  years,  or  sooner  at  the  option  of  Crandall. 
In  all  its  material  provisions  the  contract  under  consideration 
is  not  distinguishable  from  that  in  Curry  v.  Fowler,  87  N.  Y. 
33,  or  from  those  provisions  of  the  contract  in  Hackett  v.  Stan- 
ley which  it  is  there  Conceded  would  create  no  other  relation 
than  that  of  borrower  and  lender. 

For  these  reasons  the  defendants  as  to  whom  issue  was  joined 
are  not  liable  to  the  plaintiff,  and  therefore  the  judgment  must 
be  affirmed. 
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RECOGNITION  AND  ENFORCEMENT  OF  RIGHTS. 

Rules  of  Evidence. 

HOADLEY  V.  NORTHERN  TRANSPORTATION  CO. 

115  Mass.  304.    1874. 

COLT,  J.  The  plaintiff  seeks  to  recover  in  tort  against  the 
defendant  as  a  common  carrier  for  the  loss  of  a  steam-engine 
which  it  had  undertaken  to  transport  from  Chicago,  Illinois, 
and  deliver  to  him  at  Lawrence  in  this  State.  The  engine  was 
destroyed  at  Chicago  in  the  great  fire  of  1871,  and  one  question 
at  the  trial  was,  whether  by  the  terms  of  the  contract  of  trans- 
portation the  defendant  was  liable  for  this  loss. 

The  plaintiff  put  in  the  bill  of  lading  received  by  his  agent 
in  Chicago  of  the  defendant  at  the  time  the  property  was  de- 
livered for  transportation.  It  is  in  the  usual  form,  and  the 
terms  and  conditions  are  expressed  in  the  body  of  the  paper 
in  a  way  not  calculated  to  escape  attention.  In  one  clause  it 
exempts  the  defendant  from  all  liability  for  loss  or  damage  by 
fire;  in  another  form  all  liability  "for  loss  or  damage  on  any 
article  or  property  whatever  by  fire  while  in  transit  or  while 
in  depots  or  warehouses  or  place  of  trans-shipment,"  and 
further  provides  that  the  delivery  of  the  bill  of  lading  shall  be 
conclusive  evidence  of  assent  to  its  terms. 

It  was  assumed  by  both  parties  as  now  settled  that  a  common 
carrier  may  by  special  contract  avoid  or  limit  his  liability  at 
common  law  as  an  insurer  of  property  intrusted  to  him  against 
loss  or  damage  by  fire  occurring  without  his  own  fault.  Such 
is  the  declared  law  of  this  Commonwealth,  and  the  Illinois  cases 
produced  at  the  trial  assume  that  the  same  rule  prevails  there. 
An  express  contract,  once  established,  is  in  both  States  effectual 
to  limit  the  carrier's  liability.  But  the  plaintiff  contended  that 
by  the  law  of  Illinois,  as  declared  in  the  courts  of  that  State, 
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the  mere  receipt,  without  objection,  of  a  bill  of  lading  which 
limits  the  carrier's  common  law  liability  for  loss  by  fire,  would 
not  raise  a  presumption  that  its  terms  were  assented  to,  but 
such  assent,  if  relied  on,  must  be  shown  by  other  and  addi- 
tional evidence.  The  jury  have  found  this  to  be  the  law  of  that 
State,  under  instructions  not  objected  to,  and  we  are  not 
reqitired  to  say  whether  there  was  sufficient  evidence  to  warrant 
the  finding.  Adams  Express  Company  v.  Haynes,  42  111.  89; 
American  Express  Company  v.  Schier,  55  lU.  140,  150 ;  Illinois 
Central  Railroad  v.  Frankenberg,  54  111.  88,  98.  The  court 
ruled  that  this  law  of  Illinois  must  govern  the  case,  and  that 
under  it  the  jury  could  not  find  that  the  mere  receipt  of  the 
bill  of  lading  would  be  evidence  of  assent  to  its  terms. 

The  law  of  this  Commonwealth  differs  from  the  law  of  Illi- 
nois as  thus  found.  In  Grace  v.  Adaips,  100  Mass.  505,  decided 
by  this  court  on  an  agreed  statement  of  facts,  it  was  held  that  a 
bill  of  lading  or  shipping  receipt,  taken  by  a  consignor  without 
dissent  at  the  time  of  the  delivery  of  the  property  for  trans- 
portation, by  the  terms  of  which  the  carrier  stipulates  against 
such  liability,  would  exempt  the  carrier  when  the  loss  was  not 
caused  by  his  own  negligence,  on  the  ground  that  such  accep- 
tance would  authorize  him  to  infer  assent,  and  amount  to  evi- 
dence of  the  contract  between  the  parties.  The  defendant 
contends  that  the  case  is  to  be  tried  by  the  law  of  this 
Commonwealth. 

It  is  a  general  rule  that  personal  contracts  must  have  the 
same  interpretation  and  binding  force  in  all  countries  which 
they  have  in  the  place  where  made.  The  contract  is  presumed 
to  have  been  entered  into  with  reference  to  the  law  of  that  place. 
If  formalities  and  solemnities  are  there  required  to  give  validity 
to  it,  the  requirement  must  be  shown  to  have  been  observed. 
But  the  law  of  the  place  where  the  action  is  brought,  by  the 
same  general  rule,  regulates  the  remedy  and  all  the  incidents 
of  the  remedy  upon  it.  The  law  of  the  former  place  determines 
the  right ;  the  law  of  the  latter  controls  the  admission  of  evidence 
and  prescribes  the  modes  of  proof  by  which  the  terms  of  the 
contract  are  made  known  to  the  court,  as  well  as  the  form  of 
the  action  by  which  it  is  enforced.  Thus  in  a  suit  in  Connecti- 
cut against  the  indorser  on  a  note  made  and  indorsed  in  New 
York,  it  was  held  that  parol  evidence  of  a  special  agreement 
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different  from  that  implied  by  law  would  be  received  in  defense, 
although  by  the  law  of  the  latter  State  no  agreement  different 
from  that  which  the  law  implies  from  a  blank  indorsement 
could  be  proved  by  parol.  Downer  v.  Chesebrough,  36  Conn.  39. 
And  upon  the  same  principle  it  has  been  held  that  a  contract 
valid  by  the  laws  of  the  place  where  it  is  made,  although  not  in 
writing,  will  not  be  enforced  in  the  courts  of  a  country  where 
the  statute  of  frauds  prevails  unless  it  is  put  in  writing  as 
required.  Leroux  v.  Brown,  12  C.  B.  801.  So  assumpsit  was 
held  to  lie  in  New  York  on  an  undertaking  in  Wisconsin  con- 
tained in  a  writing  having  a  scrawl  and  no  seal  affixed  to  the 
defendant's  name,  although  in  the  latter  State  it  had  in  plead- 
ings and  in  evidence  the  effect  of  a  seal.  Le  Roy  v.  Beard,  8 
How.  451.  The  statute  of  limitations  for  the  same  reasons 
affects  only  the  remedy,  and  has  no  extra-territorial  force. 

It  is  not  always  indeed  easy  to  determine  whether  the  rule 
of  law  sought  to  be  applied  touches  the  validity  of  the  contract  or 
only  the  remedy  upon  it.  In  the  opinion  of  the  court,  the  rule 
of  law  laid  down  in  Illinois  and  here  relied  on  by  the  plain- 
tiff affects  the  remedy  only,  and  ought  not  to  control  the  courts 
of  this  Commonwealth.  The  nature  and  validity  of  the  spe- 
cial contract  set  up  is  the  same  in  both  States.  It  is  only 
a  difference  in  the  mode  of  proof.  A  presumption  of  fact  in 
one  State  is  held  legally  sufficient  to  prove  assent  to  the  special 
contract  relied  on  to  support  the  defense.  In  the  other  State 
it  is  held  not  to  be  sufficient.  It  is  as  if  proof  of  the  contract 
depended  upon  the  testimony  of  a  witness  competent  in  one 
place  and  incompetent  in  the  other.  The  instructions  given  at 
the  trial  upon  this  point  did  not  conform  to  the  view  of ;  the 
law  above  stated,  in  which,  upon  more  full  consideration,  we 
all  concur.  Exceptions  sustained. 

Iiicapacit7  Imposed  as  a  Penalty. 

COMMONWEALTH  v.  GREEN. 

17  Mass.  515.    1822. 

PARKER,  C.  J.  The  prisoner,  having  been  convicted,  by 
the  verdict  of  a  jury,  of  the  crime  of  murder,  at  the  last  term 
of  the  court,  moved  for  a  new  trial;  because,  as  alleged  in  his 
motion,  one  Sylvester  Stoddard,  who  had  been  sworn  as  a  wit- 
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ness  on  the  part  of  government,  and  who  had  testified  to  the 
jury,  had  been  convicted  of  the  crime  of  larceny,  in  a  court 
having  jurisdiction  of  the  offense,  within  the  State  of  New 
York;  whereby,  as  is  alleged,  he  was  rendered  infamous,  and 
for  that  reason  his  testimony  could  not  be  received  in  a  court  of 
justice  in  this  Commonwealth.    *     *    * 

If  New  York  is  to  be  considered  on  the  footing  of  a  foreign 
State,  the  difficulty  of  giving  such  effect  to  a  conviction  seems 
insuperable.  The  objection  to  the  witness  on  account  of  infamy 
Ttmst  be  supported  by  a  record  of  the  judgment.  What  is  a 
record  of  a  foreign  State,  and  how  shall  it  be  authenticated,  are 
questions  of  delicacy  and  difficulty,  which  it  would  be  almost 
impossible  to  settle  in  the  course  of  a  trial,  which  must  always 
proceed  with  as  little  interruption  and  delay  as  possible. 
Whether  the  facts,  which  would  be  here  deemed  an  infamous 
crime,  are  the  same  which  would  constitute  the  like  offence  in 
the  country  from  which  the  record  comes,  the  court  would  have 
no  means  of  knowing  vsdth  certainty.  The  crime  of  treason  is 
known  to  be  different  in  different  countries;  what  is  felony, 
also,  in  one  country  may  not  be  felony  in  another;  and  it  is 
competent  to  the  legislature  of  every  nation  to  attach  disabilities 
to  the  commission  of  offences  which,  by  the  laws  of  other  nations, 
may  be  whoUy  without  such  consequences. 

Thus  one  State  may  enact  that  the  detention  of  another's 
property  after  demand  by  the  owner,  shall  be  deemed  and  taken 
to  be  larceny,  and  punished  as  such ;  and  that  a  general  descrip- 
tion of  the  offence,  in  the  indictment,  should  be  sufficient;  so 
that  a  foreign  court  could  never  know,  by  inspection  of  a  copy 
of  a  record,  what  were  the  ingredients  of  the  crime  which  had 
been  punished. 

So,  also,  the  non-payment  of  a  debt  may  be  branded  with 
infamy  by  the  laws  of  any  country,  and  designated  by  some 
term  usually  denoting  the  crimen  falsi ;  and  this  class  of  crimes 
may  be  enlarged  so  as  to  comprehend  transactions  which  in 
other  countries  are  considered  venial,  or  at  least  not  criminal. 

If  the  common  law  were  unchangeable,  the  courts  of  countries 
which  adopt  it  as  part  of  their  code  might  know  with  certainty 
the  nature  and  character  of  crimes ;  but  while  every  country  has 
its  legislature,  which  has  a  right  to  alter  or  repeal  the  common 
law,  such  certainty  cannot  be  attained.    Treason,  by  the  com- 
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mon  law,  renders  the  convict  infamous;  biit  many  acts  are 
made  treason  by  positive  enactments  in  one  country,  which 
would  not  be  so  in  another.  The  infamy,  therefore,  consequent 
upon  treason,  ought  not  to  pass  beyond  the  country  in  which  the 
crime  is  committed. 

Another  objection  to  receiving  such  evidence  for  such  a  pur- 
pose is,  that  a  person,  who  may  have  left  his  native  country  con- 
victed of  crime, .  however  long  he  may  have  lived  in  his  adopted 
country,  and  whatever  reputation  he  may  have  acquired  by 
a  course  of  upright  and  honorable  conduct,  has  no  means  of 
being  restored  to  credit.  For  the  pardoning  power  of  the 
country  where  he .  resides  cannot  reach  an  offence  committed 
without  its  jurisdiction.  And  thus  it  may  happen  that  a 
naturalized  citizen,  who,  by  his  virtue  and  talents,  and  a  long 
course  of  irreproachable  conduct,  may  have  obtained  the  confi- 
dence of  his  feUow-citizens,  and  even  their  suffrages  for  the 
most  important  offices,  may  be  met  in  a  court  oT  justice  by  some 
obsolete  record  of  a  conviction  of  some  crime,  perhaps  merely 
political,  which  may  be  deemed  infamous  in  the  country  from 
which  he  came;  and  can  have  no  power  of  effacing  the  stain, 
without  soliciting  a  pardon  where  he  may  be  wholly  forgotten, 
and  where  there  can  be  no  evidence  of  such  a  change  of  life  and 
.  manners  as  would  entitle  him  to  the  clemency  of  the  offended 
power. 

It  is  these  difficulties,  with  others  which  might  be  mentioned, 
which  justify  the  principle  that  appears  to  be  adopted  by  the 
English  courts,  and  which  we  are  disposed  to  think  is  a  maxim 
of  general  law,  recognized  by  all  nations,  viz.,  that  the  penal 
laws  of  a  country  do  not  reach,  in  their  effects,  beyond  the 
jurisdiction  where  they  are  established.  It  is  so  laid  down  by 
an  eminent  judge  in  the  case  of  Folliott  v.  Ogden,  1  H.  Black. 
131,  and  in  a  treatise  of  public  law.  by  Martens,  the  same  prin- 
ciple is  advanced  in  more  extensive  and  unlimited  terms.  In 
the  24th  section  of  his  work  he  says,  "The  criminal  power  being 
confined  to  thfe  territory,  no  act  of  its, authority  can  be  exercised 
in  foreign  countries  without  violating  their  rights."  In  the 
25th  section  he  says,  "By  the  same  principles  a  sentence,  which 
attacks  the  honor,  rights,  or  property  of  a  criminal,  cannot 
extend  beyond  the  limits  of  the  territory  of  the  sovereign  who 
pronounced  it.    So  that  he  who  has  been  declared  infamous  in 
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one  country  is  infamous  in  a  foreign  country  in  fact,  but  not  in 
law";  which  terms  the  author  probably  uses  in  allusion  to  the 
civil  law,  resembling,  in  some  degree,  our  distinction  between 
competency  and  credibility.  By  infamia  juris  is  meant  infamy 
established  by  law  as  the  consequence  of  crime;  infamia  facti 
is  where  the  party  is  supposed  to  be  guilty  of  such  crime,  but  it 
has  not  been  judicially  proved.  "And  the  confiscation  of  his 
property  cannot  affect  his  property  situated  in  a  foreign  coun- 
try. To  deprive  him  of  his  honor  and  property  judicially  there 
also  would  be  to  punish  him  a  second  time  for  the  offence. ' '  To 
refuse  a  man  the  right  to  be  a  witness  on  account  of  a  conviction 
in  another  country,  would  be  to  suffer  that  conviction  to  have 
force  here,  and, ,  in  some  measure,  to  carry  it  into  execution. 

If  it  be  said  that  it  wiE  be  dangerous  to  the  lives  and  reputa- 
tions of  the  citizens,  that  foreigners,  who  have  been  rendered 
infamous  abroad,  should  be  admitted  to  testify  against  them, 
the  answer  is,  that  their  former  condition  and  character  may  be 
made  known  to  the  jury  to  enable  them  to  judge  of  their  credi- 
bility; and  this  without  depriving  them  of  any  valuable  per- 
sonal right  by  reason  of  their  conviction  abroad.  Their  right 
to  stand  in  court  as  probi  et  legali  homines  is  sustained;  but 
as  all  other  men,  the  value  of  their  testimony  is  to  be  estimated 
by  their  general  reputation,  and  even  by  proof  of  particular 
facts  showing  a  conviction  and  punishment  for  crime;  and  the 
effect  of  such  proof  may  be  always  rebutted  by  evidence  of 
good  conduct,  a  virtuous  life,  etc. 

Infamy  is,  in  truth,  part  of  the  punishment  of  the  crimen 
falsi,  although  not  expressed  in  the  sentence;  and  it  creates  a 
disability  to  testify,  just  as  excommunication  in  a  spiritual  court 
does  to  sue  ia  the  courts  of  common  law.  To  hold  a  person 
incompetent  on  account  of  such  a  conviction,  is  to  give  effect 
to  the  conviction,  and  to  enforce  the  punishment;  and  thus  the 
penal  laws  of  one  country  would  reach  into  others,  contrary 
to  the  principle  above  stated. 

It  would  seem  to  be  consistent  with  sound  principles  also 
that,  wherever  there  is  a  crime  or  punishment  remaining  in 
force,  there  should  be  a  power  of  pardons;  but  the  act  of 
pardon  cannot  operate  upon  an  offence  committed  under 
another  jurisdiction;  nor  can  it  extend  beyond  the  jurisdiction 
of  the  offended  sovereign.     So  that  one  who  has  once  exposed 
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himself  to  a  punishment  which  renders  him  infamous  in  the 
country  where  the  offence  was  committed,  must  be  perpetually 
stigmatized  if  he  remove  into  another  country.  This  is  suffi- 
cient to  show  the  reasonableness  of  limiting  the  penal  effects  of 
crime  to  the  country  whose  laws  have  been  violated. 

We  do  not  find,  after  careful  examination,  as  well  by  the 
counsel  fqr  the  prisoners,  as  by  ourselves,  that  the  question 
before  us  has  arisen  in  the  English  courts,  or  in  those  of  any 
of  the  United  States.  AU  the  cases  in  the  English  books  in. 
which  objections  were  made  to  the  competency  of  witnesses  on 
the  ground  of  infamy,  seem  very  clearly  to  have  been  cases  of 
conviction  in  some  of  their  own  courts.  Indeed  the  strictness 
of  the  rule  under  which  such  evidence  is  admitted,  seems  almost 
necessarily  to  exclude  conviction  in  any  foreign  court.  The 
objector  must  have  the  record  in  his  hands,  and  must  show  not 
only  a  conviction,  but  a  judgment  thereon.  "We  think  the 
silence  of  the  English  books  on  this  subject,  even  among  the 
multitude  of  treatises  on  evidence,  which  have  lately  issued 
from  the  press,  furnishes  strong  reasons  to  believe  that  objec- 
tions of  this  nature,  if  heard  at  all,  only  go  to  the  credibility  of 
witnesses. 

The  only  book  we  have  seen  which  intimates  a  different 
doctrine  is  one  upon  the  principles  of  evidence,  by  a  Mr.  Glass- 
ford  of  Scotland,  referred  to  in  the  argument  for  the  prisoner ; 
a  respectable  writer,  but  hitherto  unknown  to  the  courts  of  law 
in  this  country.  Speaking  of  incompetency  by  reason  of  infamy, 
he  inquires  into  the  proof  necessary  to  establish  the  fact;  and 
supposes  that  an  exemplification  of  a  record,  from  England  or 
Ireland,  would  be  received  as  proof  in  Scotland.  How  far  the 
peculiar  organization  of  the  Scotch  courts,  and  the  system  of 
rules  by  which  they  are  governed,  may  have  had  an  effect  on  their 
law  of  evidence,  we  cannot  know;  now  whether  the  circum- 
stance, that  the  three  coimtries  are  under  one  sovereign,  and 
one  legislative  power,  may  not  have  had  its  effects.  The  exam- 
ples produced  by  the  writer  are  from  England  and  Ireland 
only;  and  from  this  it  would  seem  that  his  doctrine  would  not 
apply  to  the  records  of  a  country  strictly  foreign.  Indeed  such 
records  cannot  properly  be  exemplified ;  but  must  be  proved  by 
testimony,  as  other  facts  are  proved. 

But  it  has  been  argued  by  the  counsel  for  the  prisoner,  that, 
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although  a  conviction  in  a  court  of  a  country  strictly  foreign, 
should  not  be  held  to  take  away  the  competency  of  a  witness, 
yet  that  such  is  the  relation  of  the  several  States  which  compose 
the  American  Union  with  each  other,  that  the  same  law  ought  to 
prevail  here,  as  the  States  are  not  in  fact  foreign  to  each  other. 
*  *  *  *  #  *  **  *  *  a 

We  have  come  to  the  opinion  that  there  is  no  difference  in 
the  effect  of  a  conviction,  in  regard  to  the  competency  of  a 
witness,  between  any  State  in  this  Union  and  any  foreign  State ; 
and  that  in  neither  case  is  the  witness  to  be  excluded  on  account 
of  such  conviction. 


"Marriage  Valid  Where  Celebrated  Valid  Everywhere." 

SUTTON  V.  WARREN. 
10  Mete.  451  (Mass.).   1845. 

Assumpsit  on  a  promissory  note  for  $1,300,  given  by  the 
defendant  to  Ann  Sutton,  on  the  10th  of  August,  1840.  The 
case  was  submitted  to  the  court  upon  the  following  facts  agreed 
on  by  the  parties: 

The  note  declared  on  was  given  for  money  lent  by  Ann  Sutton 
to  the  defendant.  The  plaintiff  and  said  Ann  Sutton  are  natives 
of  England,  and  were  married  at  Duffield,  in  England,  on  the 
28th  of  November,  1834.  About  one  year  after  their  marriage, 
they  came  to  this  country,  where  they  have  lived,  as  husband 
and  wife,  ever  since.  The  said  Ann  was  the  own  sister  of  the 
mother  of  the  said  Samuel  Sutton,  the  plaintiff,  and  has  always 
since  said  marriage  gone  by  the  name  of  Ann  Sutton.  Her 
former  name  was  Ann  Hills. 

Judgment  to  be  rendered  for  the  plaintiff,-  if  the  court  are  of 
opinion  that  he  is  entitled  to  recover;  otherwise,  he  is  to  be 
nonsuit. 

HUBBARD,  J.  It  is  a  well-settled  principle  in  our  law  that 
marriages  celebrated  in  other  States  or  countries,  if  valid  by 
the  law  of  the  country  where  they  are  celebrated,  are  of 
binding  obligation  within  this  Commonwealth,  although  the 
same  might,  by  force  of  our  laws,  be  held  invalid,  if  contracted 
here.     This  principle  has  been  adopted,  as  best  calculated  to 
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protect  the  highest  welfare  of  the  community  in  the  preserva- 
tion of  the  purity  and  happiness  of  the  most  domestic  relation 
in  life.  Greenwood  v.  Curtis,  6  Mass.  378 ;  Medway  v.  Needham, 
16  Mass.  157;  "West  Cambridge  v.  Lexington,  1  Pick.  506; 
Compton  V.  Bearcroft,  Bui.  N.  P.  114 ;  Scrimshire  v.  Scrimshire, 
and  Middleton  v.  Janverin,  2  Haggard,  395,  437.  There  is  an 
exception,  however,  to  this  principle,  in  those  cases  where  the 
marriage  is  considered  as  incestuous  by  the  law  of  Christianity, 
and  as  against  natural  law.  And  these  exceptions  relate  to 
marriages  in  the  direct  lineal  line  of  consanguinity,  and  to 
those  contracted  between  brothers  and  sisters;  and  the  excep- 
tions rest  on  the  ground  that  such  marriages  are  against  the 
laws  of  God,  are  immoral,  and  destructive  of  the  purity  and 
happiness  of  domestic  life.  But  I  am  not  aware  that  these 
exceptions,  by  any  general  consent  among  writers  upon  natural 
law,  have  been  extended  further,  or  embraced  other  cases  pro- 
hibited by  the  Levitical  law.  This  subject  has  been  carefully 
discussed  by  Chancellor  Kent,  in  the  case  of  Wightman  v. 
"Wightman,  4  Johns.  Ch.  343;  and  while  he  is  clear  as  to  the 
exceptions  before  stated,  he  thinks,  beyond  them  there  is  a 
diversity  of  opinion  among  commentators.  2  Kent  Com.,  Lect. 
26.  See  also  Story's  Conflict  of  Laws,  §§  113,  114.  There  is 
also  a  provision  in  our  statutes,  making  marriages  void  in  this 
State,  where  persons  resident  in  the  State,  whose  marriage,  if 
solemnized  here  would  be  void,  in  order  to  evade  our  law,  and 
with  the  intention  of  returning  to  reside  here  again,  go  into 
another  State  or  country  and  there  have  their  marriage  sol- 
emnized. Rev.  Sts.,  e.  75,  §  6.  The  only  object  of  this  provision 
is,  as  stated  by  the  commissioners  in  their  report,  to  enforce  the 
observance  of  our  own  laws  upon  our  own  citizens,  and  not  to 
suffer  them  to  violate  regulations  founded  in  a  just  regard  to 
good  morals  and  sound  policy.  As  to  the  wisdom  of  this  provi- 
sion it  is  unnecessary  here  to  speak.  But  the  provision  is  noticed, 
to  show  that  it  has  not  been  overlooked  in  the  consideration  of 
the  case  at  bar,  which  presents  no  such  state  of  facts. 

In  view  of  the  whole  matter,  considering  it  as  a  part  of  the 
jus  gentium,  we  do  not  feel  called  upon  to  extend  the  exceptions 
further.  By  our  statutes,  the  marriage  contracted  between 
Samuel  Sutton,  the  plaintiff,  and  Ann  Hills,  his  mother's  sister, 
if  celebrated  in  this  State,  would  have  been  absolutely  void. 
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But  by  the  law  of  England,  this  marriage,  at  the  time  it  was 
contracted,  viz.,  in  November,  1834,  was  voidable  only,  and 
could  not  be  avoided  until  a  sentence  of  nullity  should  be  ob- 
tained in  the  spiritual  court,  in  a  suit  instituted  for  that 
purpose.  See  Poynter  on  Marriage  and  Divorce,  86,  120;  2 
Stephen's  Com.  280.  In  The  Queen  v.  Inhabitants  of  Wye,  7 
Adolph.  &  Ellis,  771,  and  3  Nev.  &  P.  13,  the  Court  of  King's 
Bench  affirmed  the  doctrine,  and  held  such  a  marriage  voidable 
only,  and  that,  till  avoided,  it  was  valid  for  a^  civil  purposes. 
Rose.  Crim.  Ev.  (2d  ed.)  286.  Since  this  marriage  was  con- 
tracted, the  St.  of  6  Wm.  IV,  c.  54,  has  been  passed,  making 
such  marriages  which  should  afterwards  be  celebrated  abso- 
lutely void. 

In  the  present  case,  the  marriage  of  these  parties  was  not 
void  by  the  laws  of  England,  though  voidable  in  the  spiritual 
court.  It  never  was  avoided,  and  though  absolutely  prohibited 
by  our  laws,  yet  not  being  within  the  exception,  as  against 
natural  law,  we  do  not  feel  warranted  in  saying  the  parties  are 
not  husband  and  wife.  The  plaintiff,  Samuel  Sutton,  sues  on  a 
promissory  note  given  to  the  said  Ann  Sutton,  and,  as  her  hus- 
band, he  can  maintain  an  action  thereon,  in  his  own  name  alone, 
there  being  no  other  cause  of  objection  raised  than  the  one 
stated  in  regard  to  the  legality  of  their  marriage.  Bayley  on 
BiUs  (2d  Amer,  ed.),  42;  Clancy,  Husb.  &  Wife,  4. 

Judgment  for  the  plaintiff. 


Suits  by  and  Against  an  Administrator. 

JOHNSTON  V.  WALLIS. 

112  N.  Y.  230.    1889. 

FINCH,  J.  This  is  an  action  in  equity  to  compel  specific 
performance  by  the  vendors  of  a  contract  to  sell  and  assign 
a  judgment  recovered  by  John  McAnerney  and  others,  in  the 
Supreme  Court  of  this  State,  against  a  corporation  known  as 
the  Hudson  River  Iron  Company.  The  judgment  was  assigned 
to  one  Alexander  H.  Wallis,  who  was  a  resident  of  New  Jersey, 
and  died  leaving  a  last  will  and  testament,  which  has  been  duly 
proved  in  that  State,  and  by  which  the  defendants  were  ap- 
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pointed  executors.  They  have  qualified,  and  entered  upon  the 
performance  of  their  trust.  They  thereafter  made  a  written 
contract  with  one  Jacob  Russell,  all  whose  rights  have  passed 
to  the  present  plaintiff,  to  sell  and  assign  to  him  such  judgment 
for  a  price  to  be  fixed  as  follows.  The  judgment  was  a  lien, 
or  supposed  to  be  a  lien,  upon  certain  lands  under  the  waters  of 
the  Hudson  River,  near  Poughkeepsie,  in  this  State,  and  had 
no  value  beyond  such  lien.  Arbitrators  were  chosen  to  fix  the 
value  of  one  acre  of  the  upland,  and  that  value,  multiplied  by 
the  number  of  acres  subject  to  the  lien,  was  to  be  the  purchase- 
price  of  the  judgment.  That  value  was  ascertained,  the  price 
,  tendered,  and  a  deed  duly  demanded,  which  was  refused,  and 
thereupon  this  action  was  brought.  The  plaintiff  had  judgment 
which  the  General  Term  affirmed,  and  the  defendants  appealed 
to  this  court. 

They  rely  mainly  upon  the  proposition  that  as  foreign  execu- 
tors they  could  not  sue  or  be  sued  in  this  State,  and  acquire  all 
their  rights  from  and  responsibilities  to  another  jurisdiction. 
That  is  the  general  rule,  but  in  this  State  at  least  is  confined  to 
claims  and  liabilities  resting  wholly  upon  the  representative 
character.  In  Lawrence  v.  Lawrence  (3  Barb.  Ch.  74),  the  rule 
was  declared  to  be  applicable  only  to  suits  brought  upon  debts 
due  to  the  testator  in  his  lifetime  or  based  upon  some  transac- 
tion with  him,  and  does  not  prevent  a  foreign  executor  from 
suing  in  our  courts  upon  a  contract  made  with  him  as  such 
executor.  Of  course  where  he  can  sue  upon  such  a  contract  he 
may  be  sued  upon  it.  The  remedy  must  run  to  each  party  or 
to  neither.  In  the  present  case  the  action  is  not  founded  upon 
any  transaction  with  the  deceased  but  upon  a  contract  which 
the  defendants  themselves  made.  By  force  of  the  wiU  and  their 
appointment  they  became  owners  of  the  judgment.  Their  title, 
although  acquired  under  the  foreign  law,  was  good.  In  Peter- 
son V.  Chemical  Bank  (32  N.  Y.  21)  the  foreign  executor  sold 
an  obligation  of  the  estate  and  his  assignee  sued  upon  it.  The 
action  was  sustained  on  the  ground  that  the  title  of  the  foreign 
executor  was  good  and  he  could  transfer  it,  and  while  he  could 
not  have  sued  upon  it  his  assignee  was  not  prevented.  In  this 
case,  therefore,  the  defendants  were  owners  of  the  judgment  and 
could  lawfully  contract  for  its  sale.  Having  done  so  they  were 
liable  on  that  contract,  which  could  be  enforced  against  them 
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because  they  made  it,  and  it  did  not  derive  its  existence  from 
any  act  or  dealing  of  their  testator.  We  agree,  therefore,  with 
the  courts  below  that  the  action  could  be  maintained. 

Objection  is  made  that  the  arbitrators  valued  the  land 
under  water,  and  not  the  upland.  The  arbitrators  certify  that 
they  valued  the  land  per  acre  lyiag  between  the  railroad  and 
the  river.    That  was  upland  and  not  land  under  water.     *    *     * 

The  judgment  should  be  affirmed  with  costs.    All  concur. 

Judgment  affirmed. 
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RECOGNITION  AND  ENFORCEMENT  OF  RIGHTS 
(Continued). 

Distribution. 

EMERY  V.  BATCHELDER. 

132  Mass.  452.    1882. 

MORTON,  C.  J.  This  is  a  bill  to  require  the  defendants,  as 
executors  of  the  will  of  Daniel  Austin,  to  reserve  and  set  apart 
out  of  the  estate  of  said  Austin  a  fund  sufficient  to  pay  the 
plaintiff  an  annuity  of  four  hundred  dollars  a  year,  given  to 
her  by  the  will. 

It  appeared  at  the  hearing  that  the  testator  was  a  citizen  of 
the  State  of  Maine ;  that  he  died  in  December,  1877,  in  Kittery, 
in  that  State;  that  his  will  was  duly  proved  there  in. March, 
1878,  and  the  defendants  were  duly  appointed  and  qualified 
as  executors;  that  the  defendants,  who  are  residents  of  this 
Commonwealth,  proved,  in  June,  1878,  the  will  in  the  Probate 
Court  for  the  county  of  Suffolk,  and  ancillary  letters  testamentary 
were  issued  to  them;  that,  in  October,  1880,  the  said  executors 
filed  their  final  account  in  the  Probate  Court  for  Suffolk  County, 
showing  that  the  balance  in  their  hands  was  paid  to  said  execu- 
tors as  executors  under  the  appointment  of  the  Probate  Court 
in  Maine,  which  account  was  allowed. 

It  also  appeared  that  the  estate  now  in  their  hands  as  such 
execiitors  is  not  sufficient  to  pay  all  the  legacies  in  full;  and 
the  question  which  the  plaintiff  desires  to  raise  by  this  bill  is, 
whether  the  annuity  given  to  her  is  to  abate  in  common  with 
the  other  legacies,  or  is  to  be  paid  in  full  in  preference  to  them. 

It  is  too  well  settled,  as  a  general  rule,  to  admit  of  any  doubt, 
that  an  executor  or  trustee  appointed  by  judicial  decree  of  a 
court  of  another  State  is  accountable  only  in  the  courts  of  that 
State  for  the  due  execution  of  the  trust,  and  the  trust  cannot  be 

671 


66  CONFLICT  OP  LAWS 

enforced  in  this  Commonwealth,  although  the  executor  or  trustee 
resides  here.    Jenkins  v.  Lester,  131  Mass.  355,  and  cases  cited. 

The  plaintiff  contends  that  this  case  is  taken  out  of  the  gen- 
eral rule  by  the  fact  that  the  will  was  proved  here,  and  ancil- 
lary letters  testamentary  issued  to  the  defendants.  Whether, 
if  the  defendants  had  now  in  their  hands  as  such  ancillary 
executors  any  balance  for  which  they  are  liable  to  account  to 
the  Probate  Court  of  Suffolk  County,  this  court  could  and 
would  entertain  jurisdiction  of  a  bill  like  this,  which  affects 
the  rights  of  all  the.  other  legatees  and  the  marshalling  and  dis- 
tribution of  the  whole  estate,  is  a  serious  question  which  we  are 
not  required  to  consider.  The  defendants  have  not  in  their 
hands  any  funds  as  executors  appointed  in  this  State.  They 
have  transmitted  the  balance  of  the  estate  which  was  in  their 
hands  as  such  executors  to  themselves  as  executors  in  Maine, 
and  this  has  been  allowed  and  approved  by  the  Probate  Court 
of  Suffolk  County. 

Our  statutes  provide  that,  where  ancillary  administration  is 
taken  out  in  this  State,  upon  the  settlement  of  the  estate^  after 
the  payment  of  the  debts  for  which  it  is  liable  in  this  State,  the 
residue  of  the  personal  estate  may  be  distributed  according  to 
the  will,  "or  in  the  discretion  of  the  court  it  may  be  transmitted 
to  the  executor  or  administrator,  if  there  is  any,  in  the  State  or 
country  "v^here  the  deceased  had  his  domicile,  to  be  disposed  of 
according  to  the  laws  thereof.','    Gen.  Sts.  c.  101,  §§  38,  39. 

The  allowance  of  the  final  account,  in  which  the  defendants 
credited  themselves  with  the  residue  in  their  hands  as  paid  to 
the  executors  in  Maine,  was  in  effect  an  order  of  the  court  that 
such  residue  should  be  transmitted  to  the  defendants  as  prin- 
cipal executors  appointed  in  Maine.  If  the  executors  in  the  two 
States  had  been  different  persons,  it  is  clear  that  the  executors 
here  could  not  be  held  accountable  in  our  courts  after  they  had, 
under  an  order  of  the  Probate  Court,  transmitted  the  balance 
in  their  hands  to  the  executors  in  Maine.  They  then  would 
have  fully  administered  the  estate  here,  and  there  would  be 
nothing  upon  which  a  decree  of  the  court  here  could  act. 

The  principle  is  the  same  where  the  executors  in  the  two 
States  are  the  same  persons.  They  act  in  each  State  in  a  differ- 
ent capacity,  and  are  in  law  regarded  as  different  persons. 
When  the  defendants  acting  as  executors  in  Massachusetts  trans- 
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mitted  the  estate  in  their  hands,  as  such  executors,  to  themselves, 
acting  as  executors  in  Maine,  they  had  performed  all  their 
duties  in  Massachusetts,  and  were  no  longer  accountable  as 
executors  here.  They  thereby  placed  the  whole  of  the  estate 
of  the  testator  within  the  jurisdiction  and  control  of  the  courts 
of  Maine,  and  are  accountable  for  it  there.  We  are  of  opinion 
that  this  jurisdiction  is  exclusive,  and  that  this  court  cannot 
entertain  a  biU  in  equity,  for  the  purpose  of  construing  the  will 
and  marshalling  and  distributing  the  estate. 

BiU  dismissed. 
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INTERNATIONAL  LAW 

CHAPTER  II. 

STATES  AND  THEIR  GENERAL  RIGHTS  AND  DUTIES. 

■  Recognition  of  Independence  and  of  Belligerency. 

EXTRACT  FROM  THE   SEVENTH  ANNUAL  MESSAGE 
OP  PRESIDENT  ULYSSES  S.  GRANT. 

Executive  Mansion,  Dec.  7,  1875. 

The  past  year  has  furnished  no  evidence  of  an  approaching 
termination  of  the  ruinous  conflict  which  has  been  raging  for 
seven  years  in  the  neighboring  island  of  Cuba.  The  same  dis- 
regard of  the  laws  of  civilized  warfare  and  of  the  just  demands 
of  humanity  which  has  heretofore  called  forth  expressions  of 
condemnation  from  the  nations  of  Christendom  has  continued  to 
blacken  the  sad  scene.  Desolation,  ruin,  and  pillage  are  per- 
vading the  rich  fields  of  one  of  the  most  fertile  and  productive 
regions  of  the  earth,  and  the  incendiary's  torch,  firing  planta- 
tions and  valuable  factories  and  buildings,  is  the  agent  marking 
the  alternate  advance  or  retreat  of  contending  parties. 

The  protracted  continuance  of  this  strife  seriously  affects  the 
interests  of  all  commercial  nations,  but  those  of  the  United  States 
more  than  others,  by  reason  of  close  proximity,  its  larger  trade 
and  intercourse  with  Cuba,  and  the  frequent  and  intimate  per- 
sonal and  social  relations  which  have  grown  up  between  its 
citizens  and  those  of  the  island.  Moreover,  the  property  of  our 
citizens  in  Cuba  is  large,  and  is  rendered  insecure  and  depreci- 
ated in  value  and  in  capacity  of  production  by  the  continuance 
of  the  strife  and  the  unnatural  mode  of  its  conduct.  The  same 
is  true,  differing  only  in  degree,  with  respect  to  the  interests 
and  people  of  other  nations ;  and  the  absence  of  any  reasonable 
assurance  of  a  near  termination  of  the  conflict  must  of  necessity 
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soon  compel  the  States  thus  suffering  to  consider  what  the  inter- 
,  ests  of  their  own  people  and  theiifc  duty  toward  themselves  may 
demand. 

In  contests  of  this  nature,  where  a  considerable  bod,y  of  people 
who  have  attempted  to  free  themselves  of  the  control  of  the 
superior  government  have  reached  such  point  in  occupation  of 
territory,  in  power,  and  in  general  organization  as  to  constitute 
in  fact  a  body  politic;  having  a  government  in  substance  as 
well  as  in  name;  possessed  of  the  elements  of  stability  and 
equipped  with  the  machinery  for  the  administration  of  internal 
policy  and  the  execution  of  its  laws;  prepared  and  able  to 
administer  justice  at  home,  as  well  as  in  its  dealings  with  other 
powers,  it  is  within  the  province  of  those  other  powers  to  recog- 
nize its  existence  as  a  new  and  independent  nation.  In  such 
cases  other  nations  simply  deal  with  an  actually  existing  condi- 
tion of  things,  and  recognize  as  one  of  the  powers  of  the  earth 
that  body  politic  which,  possessing  the  necessary  elements,  has 
in  fact  become  a  new  power.  In  a  word,  the  creation  of  a  new 
state  is  a  fact. 

To  establish  the  condition  of  things  essential  to  the  recogni- 
tion of  this  fact  there  must  be ,  a  people  occupying  a  known 
territory,  tinited  under  some  known  and  defined  form  of  gov- 
ernment, acknowledged  by  those  subject  thereto,  in  which  the 
functions  of  government  are  administered  by  usual  methods, 
competent  to  mete  out  justice  to  citizens  and  strangers,  to  afford 
remedies  for  public  and  private  wrongs,  and  able  to  assume  the 
correlative  international  obligations  and  capable  of  performing 
the  corresponding  international  duties  resulting  from  its  acqui- 
sition of  the  rights  of  sovereignty.  A  power  should  exist  com- 
plete in  its  organization,  ready  to  take  and  able  to  maintain  its 
place  among  the  nations  of  the  earth. 

While  conscious  that  the  insurrection  in  Cuba  has  shown  a 
strength  and  endurance  which  make  it  at  least  doubtful  whether 
it  be  in  the  power  of  Spain  to  subdue  it,  it  seems  unquestionable 
that  no  such  civil  organization  exists  which  may  be  recognized 
as  an  independent  government  capable  of  performing  its  inter- 
national obligations  and  entitled  to  be  treated  as  one  of  the 
powers  of  the  earth.  A  recognition  under  such  circumstances 
would  be  inconsistent  with  the  facts,  and  would  compel  the 
power  granting  it  soon  to  support  by  "force  the  government  to 
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which  it  had  really  given  its  only  claim  of  existence.  In  my 
judgment  the  United  States  should  adhere  to  the  policy  and 
the  principles  which  have  heretofore  been  its  sure  and  safe 
guides  in  like  contests  between  revolted  colonies  and  their  mother 
country,  and,  acting  only  upon  the  clearest  evidence,  should 
avoid  any  possibility  of  suspicion  or  of  imputation. 

A  recognition  of  the  independence  of  Cuba  b^ing,  in  my 
opinion,  impracticable  and  indefensible,  the  question  which  next 
presents  itself  is  that  of  the  recognition  of  belligerent  rights  in 
the  parties  to  the  contest. 

In  a  former  message  to  Congress  I  had  occasion  to  consider 
this  question,  and  reached  the  conclusion  that  the  conflict  in 
Cuba,  dreadful  and  devastating  as  were  its  incidents,  did)  not 
rise  to  the  fearful  dignity  of  war.  Regarding  it  now,  after  this 
lapse  of  time,  I  am  unable  to  see  that  any  notable  success  or 
any  marked  or  real  advance  on  the  part  of  the  insurgents  has 
essentially  changed  the  character  of  the  contest.  It  has  acquired 
greater  age,  but  not  greater  or  more  formidable  proportions.  It 
is  possible  that  the  acts  of  foreign  powers,  and  even  acts  of 
Spain  herself,  of  this  very  nature,  might  be  pointed  to  in  de- 
fense of  such  recognition.  But  now,  as  in  its  past  history,  the 
United  States  should  Carefully  avoid  the  false  lights  which 
might  lead  it  into  the  mazes  of  doubtful  law  and  of  questionable 
propriety,  and  adhere  rigidly  and  sternly  to  the  rule,  which  has 
been  its  guide,  of  doing  only  that  which  is  right  and  honest  and 
of  good  report.  The  question  of  according  or  of  withholding 
rights  of  belligerency  must  be  judged  in  every  case  in  view  of 
the  particular  attending  facts.  Unless  justified  by  necessity,  it 
is  always,  and  justly,  regarded  as  an  unfriendly  act  and  a  gratu- 
itous demonstration  of  moral  support  to  the  rebellion.  It  is 
necessary,  and  it  is  required,  when  the  interests  and  rights  of 
another  government  or  of  its  people  are  so  far  affected  by  a 
pending  civil  conflict  as  to  require  a  definition  of  its  relation  to 
the  parties  thereto.  But  this  conflict  must  be  one  which  will 
be  recognized  in  the  sense  of  international  law  as  war.  Bellig- 
erence, too,  is  a  fact.  The  mere  existence  of  contending  armed 
bodies  and  their  occasional  conflicts  do  not  constitute  war  in 
the  sense  referred  to. 

Applying  to  the  existing  condition  of  affairs  in  Cuba,  the 
tests  recognized  by  publicists  and  writers  on  international  law, 
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and  which  have  been  observed  by  nations  of  dignity,  honesty, 
and  power  when  free  from  sensitive  or  selfish  and  unworthy 
motives,  I  fail  to  find  in  the  insurrection  the  existence  of  such 
a  substantial  political  organization,  real,  palpable,  and  manifest 
to  the  world,  having  the  forms  and  capable  of  the  ordinary 
functions  of  government  toward  its  own  people  and  to  other 
states,  with  courts  for  the  administration  of  justice,  with  a  local 
habitation,  possessing  such  organization  of  force,  such  material, 
such  occupation  of  territory,  as  to  take  the  contest  out  of  the 
category  of  a  mere  rebellious  insurrection  or  occasional  skir- 
mishes and  place  it  on  the  terrible  footing  of  war,  to  which  a 
recognition  of  belligerence  would  aim  to  elevate  it.  The  con- 
test, moreover,  is  solely  on  land;  the  insurrection  has  not  pos- 
sessed itself  of  a  single  seaport  whence  it  may  send  forth  its 
flag,  nor  has  it  any  means  of  communication  with  foreign  powers 
except  through  the  military  lines  of  its  adversaries.  No  appre- 
hension of  any  of  those  sudden  and  difficult  complications  which 
a  war  upon  the  ocean  is  apt  to  precipitate  upon  the  vessels,  both 
commercial  and  national,  and  upon  the  consular  officers  of  other 
powers  calls  for  the  definition  of  their  relations  to  the  parties 
to  the  contest.  Considered  as  a  question  of  expediency,  I  regard 
the  accordance  of  belligerent  rights  stiU  to  be  as  unwise  and 
premature  as  I  regard  it  to  be,"  at  present,  indefensible  as  a 
measure  of  right.  Such  recognition  entails  upon  the  country 
according  the-  rights  which  flow  from  it  difficult  and  compli- 
cated duties,  and  requires  the  exaction  from  the  contending 
parties  of  the  strict  observance  of  their  rights  and  obligations; 
it  confers  the  right  of  search  upon  the  high  seas  by  vessels  of 
both  parties;  it  would  subject  the  carrying  of  arms  and  muni- 
tions of  war,  which  now  may  be  transported  freely  and  without 
interruption  in  the  vessels  of  the  United  States,  to  detention 
and  to  possible  seizure ;  it  would  give  rise  to  countless  vexatious 
questions,  would  release  the  parent  Government  from  responsi- 
bility for  acts  done  by  the  insurgents,  and  would  invest  Spain 
with  the  right  to  exercise  the  supervision  recognized  by  our 
treaty  of  1795  over  our  commerce  on  the  high  seas,  a  very  large 
part  of  which,  in  its  traffic  between  the  Atlantic  and  the  Gulf 
States  and  between  all  of  them  and  the  States  on  the  Pacifle, 
passes  through  the  waters  which  wash  the  shores  of  Cuba.  The 
exercise  of  this  supervision  could  scarcely  fail  to  lead,  if  not  to 
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abuses,  certainly  to  collisions  perilous  to  the  peaceful  relations 
of  the  two  States.  There  can  be  little  doubt  to  what  result  such 
supervision  would  before  long  draw  this  nation.  It  would  be 
unworthy  of  the  United  States  to  inaugurate  the  possibilities  of 
such  result  by  measures  of  questionable  right  or  expediency  or 
by  any  indirection.  Apart  from  any  question  of  theoretical 
right,  I  am  satisfied  that  while  the  accordance  of  belligerent 
rights  to  the  insurgents  in  Cuba  might  give  them  a  hope  and  an 
inducement  to  protract  the  struggle,  it  would  be  but  a  delusive 
hope  and  would  not  remove  the  evils  which  this  Government 
and  its  people  are  experiencing,  but  would  draw  the  United 
States  into  complications  which  it  has  waited  long  and  already 
suffered  much  to  avoid.  The  recognition  of  independence  or  of 
belligerency  being  thus,  in  my  judgment,  equally  inadmissable, 
it  remains  to  consider  what  course  shall  be  adopted  should  the 
conflict  not  soon  be  brought  to  an  end  by  acts  of  the  parties 
themselves,  and  should  the  evils  which  result  therefrom,  affect- 
ing all  nations,  and  particularly  the  United  States,  continue. 
In  such  event  I  am  of  opinion  that  other  nations  will  be  com- 
pelled to  assume  the  responsibility  which  devolves  upon  them, 
and  to  seriously  consider  the  only  remaining  measures  possible 
— ^mediation  and  intervention.  Owing,  perhaps,  to  the  large 
expanse  of  water  separating  the  island  from  the  peninsula,  the 
want  of  harmony  and  of  personal  sympathy  between  the  inhab- 
itants of  the  colony  and  those  sent  thither  to  rule  them,  and 
want  of  adaptation  of  the  ancient  colonial  system  of  Europe  to 
the  present  times  and  to  the  ideas  which  the  events  of  the  past 
century  have  developed,  the  contending  parties  appear  to  have 
within  themselves  no  depository  of  common  confidence  to  sug- 
gest wisdom  when  passion  and  excitement  have  their  sway  and 
to  assume  the  part  of  peacemaker.  In  this  view,  in  the  earlier 
days  of  the  contest  the  good  offices  of  the  United  States  as  a 
mediator  were  tendered  in  good  faith,  without  any  selfish  pur- 
pose, in  the  interest  of  humanity  and  in  sincere  friendship  for 
both  parties,  but  were  at  the  time  declined  by  Spain,  with  the 
declaration,  nevertheless,  that  at  a  future  time  they  would  be 
indispensable.  No  intimation  has  been  received  that  in  the 
opinion  of  Spain  that  time  has  been  reached.  And  yet  the  strife 
continues,  with  all  its  dread  horrors  and  all  its  injuries  to  the 
interests  of  the  United  States  and  of  other  nations.    Bach  party 
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seems  quite  capable  of  working  great  injury  and  damage  to  the 
other,  as  well  as  to  all  the  relations  and  interests  dependent  on 
the  existence  of  peace  in  the  island;  but  they  seem  incapable  of 
reaching  any  adjustment,  and  both  have  thus  far  failed  of 
achieving  any  success  whereby  one  party  shall  possess  and  con- 
trol the  island  to  the  exclusion  of  the  other.  Under  these  cir- 
cumstances the  agency  of  others,  either  by  mediation  or '  by 
intervention,  seems  to  be  the  only  alternative  which  must,  sooner 
or  later,  be  invoked  for  the  termination  of  the  strife.  At  the 
same  time,  while  thus  impressed,  I  do  not  at  this  time  recom- 
mend the  adoption  of  any  measure  of  intervention.  I  shall  be 
ready  at  all  times,  and  as  the  fequal  friend  of  both  parties,  to 
respond  to  a  suggestion  that  the  good  offices  of  the  United  States 
will  be  acceptable  to  aid  in  bringing  about  a  peace  honorable 
to  both.  It  is  due  to  Spain,  so  far  as  this  government  is  con- 
cerned, that  the  agency  of  a  third  power,  to  which  I  have  ad- 
verted, shall  be  adopted  only  as  a  last  expedient.  Had  it  been 
the  desire  of  the  United  States  to  interfere  in  the  affairs  of 
Cuba,  repeated  opportunities  for  so  doing  have  been  presented 
within  the  last  few  years;  but  we  have  remained  passive,  and 
have  performed  our  whole  duty  and  all  international  obliga- 
tions to  Spain  with  friendship,  fairness  and  fidelity,  and  with  a 
spirit  of  patience  and  forbearance  which  negatives  every  pos- 
sible suggestion  of  desire  to  interfere  or  to  add  to  the  difficulties 
with  which  she  has  been  surrounded. 
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TERRITORIAL  JURISDICTION. 

Jurisdiction  Over  Bays. 
THE  ALLEGANEAN. 
STETSON  V.  THE  UNITED  STATES. 
Court  of  Commissioners  of  Alabama  Claims.     1885. 
Claim  to  recover  damages  for  destruction  of  a  vessel. 

DRAPER,  J.,  delivered  the  opinion  of  the  court. 

The  facts  upon  which  a  judgment  to  the  amount  of  $69,334.80 
is  prayed  for  in  this  case  are  substantially  as  follows : 

The  ship  AlleganeoM,  duly  registered  at  the  port  of  New 
York,  and  being  recently  repaired  and  well  equipped,  and  en- 
titled to  the  protection  of  the  United  States,  cleared  with  a  cargo 
from  the  port  of  Baltimore  on  the  22d  of  October,  1862,  upon 
a  voyage  to  London.  Six  days  later,  at  about  10 :  30  o'clock  in 
the  evening,  being  at  anchor,  through  rough  water  in  Chesa- 
peake Bay,  south  of  the  mouth  of  the  Rappahannock  River,  and 
opposite  Guinn's  Island,  she  was  boarded  by  some  eighteen 
ofiScers  and  men  of  the  Confederate  navy. 

This  force  boarded  the  Alleganean,  as  stated,  speedily  reduced 
the  crew  of  that  vessel  to  subjection  and  the  state  of  prisoners 
of  war,  and  then  burned  the  ship,  totally  destroying  her, -except 
that  some  few  remnants  were  afterwards  picked  up  and  dis- 
posed of,  the  proceeds  of  which  the  owners  account  for  in  making 
up  their  claim. 

The  claimant's  counsel  contends  that  these  facts  establish  a 
right  to  a  judgment,  as  of  the  first  class,  under  the  provisions  of 
section  5  of  the  act  of  June  5,  1882,  being  a  claim  "directly 
resulting  from  damage  done  on  the  high  seas  by  Confederate  ■ 
cruisers  during  the  late  rebellion,  including  vessels  and  cargoes 
attacked  on  the  high  seas,  although  the  loss  or  damage  occurred 
within  four  miles  of  the  shore." 
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The  learned  counsel  on  behalf  of  the  United  States  insists 
that  the  claimants  ought  not  to  recover. 

First,  because  all  the  waters  of  Chesapeake  Bay,  even  such  as 
are  more  than  a  marine  league  from  shore,  are  territorial  waters 
of  the  United  States,  and  subject  to  the  exclusive  control  and 
jurisdiction  thereof,  and  that  in  consequence  the  Alleganean  was 
not  attacked  nor  the  damage  done  on  the  "high  seas"  within 
the  meaning  of  the  term  as  used  in  the  act  under  which  judg- 
ment is  claimed. 

Second,  because  the  persons  who  destroyed  the  ship  and 
the  vessels  employed  by  them  did  not  constitute  a  "Con- 
federate cruiser"  within  the  meaning  of  that  term  as  used 
in  the  statute. 

The  term  "high  seas,"  as  used  by  legislative  bodies,  the  courts 
and  text-writers,  has  been  construed  to  express  a  widely  differ- 
ent meaning.  As  used  to  define  the  jurisdiction  of  admiralty 
courts,  it  is  held  to  mean  the  waters  of  the  ocean  exterior  to 
low-water  mark.  As  used  in  international  law,  to  fix  the  limits 
of  the  open  ocean,  upon  which  all  peoples  possess  common  rights, 
the  "great  highway  of  nations,"  it  has  been  held  to  mean  only 
so  much  of  the  ocean  as  is  exterior  to  a  line  running  parallel 
with  the  shore,  and  some  distance  therefrom,  commonly  such 
distance  as  can  be  defended  by  artillery  upon  the  shore,  and, 
therefore,  a  cannon-shot  or  a  marine  league  (three  nautical  or 
four  statute  miles).  This  court,  after  very  able  argument  by 
learned  counsel,  and  after  much  deliberation,  has  held  that  the 
term  was  used  in  the  act  of  June  5,  1882,  in  the  same  sense  in 
which  it  is  employed  by  the  international  law  writers.  Rich  v. 
United  States. 

Frdm  this  it  necessarily  follows  that  such  portions  of  the 
waters  of  Chesapeake  Bay  as  are  within  four  miles  of  either 
shore  form  no  part  of  the  high  seas.  But  much  of  the  bay  is 
more  than  four  miles  from  shore,  and  is  accessible  from  the 
ocean  without  coming  within  that  distance  of  the  land.  The 
distance  between  Cape  Henry  and  Cape  Charles,  at  the  entrance 
of  the  bay,  is  said  to  be  twelve  miles,  and  it  is  stated  that  lines 
starting  from  points  between  the  Capes,  four  miles  from  each, 
and  running  up  the  bay  that  distance  from  either  shore,  would 
not  intercept  each  other  within  125  miles  from  the  starting 
points.    The  evidence  shows  that  the  Alleganean  was  anchored 
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between  such  lines  at  the  time  of  destruction.  Was  she  upon  the 
high  seas  as  the  court  defines  the  statutory  term? 

By  common  agreement  all  the  authorities  assert  that  there  are 
arms  or  inlets  of  the  ocean,  which  are  within  territorial  juris- 
diction, and  are  not  high  seas.  Sir  R.  Phillimore  (1  Int.  Law, 
§200)  says:  "Besides  the  rights  of  property  and  jurisdiction 
within  the  limit  of  cannon-shot  from  the  shore,  there  are  certain 
portions  of  the  sea  which,  though  they  exceed  this  verge,  may 
under  special  circumstances  be  prescribed  for.  Maritime  terri- 
torial rights  extend,  as  a  general  rule,  over  arms  of  the  sea,  bays, 
gulfs,  estuaries,  which  are  enclosed,  but  not  entirely  surrounded, 
by  lands  belonging  to  one  and  the  same  State.  *  *  *  Thus, 
Great  Britain  has  immemorially  claimed  and  exercised  exclusive 
property  and  jurisdiction  over  the  bays  or  portions  of  the  sea 
cut  off  by  lines  drawn  from  one  promontory  to  another,  and 
called  the  King's  Chambers."  Grotius  (bk.  11,  ch.  3,  §§  7,8), 
and  Vattel  (vol.  1,  bk.  1,  eh.  23,  §  291)  assert  substantially  the 
same  doctrine,  and  the  later  writers  follow  them.  Wheat.  Int. 
Law  (Dana's  8th  Ed.,  p.  255)  says: 

"The  maritime  territory  of  every  state  extends  to  the  ports, 
harbors,  bays,  mouths  of  rivers,  and  adjacent  parts  of  the  sea, 
inclosed  by  headlands,  belonging  to  the  same  state.  The  usage 
of  nations  superadds  to  this  extent  of  territorial  jurisdiction  a) 
distance  of  a  marine  league,  or  as  far  as  a  cannon-shot  will 
reach  from  the  shore,  along  the  coasts  of  the  state.  Within 
these  limits  its  rights  of  property  and  territorial  jurisdiction 
are  absolute,  and  exclude  those  of  every  other  nation."  Chan- 
cellor Kent  avows  the  general  doctrine  and  makes  very  much 
broader  claims  in  reference  to  the  jurisdiction  of  the  United 
States  over  adjacent  waters,  and  says  (Com.,  vol.  1,  pp.  29,  30) : 

' '  Considering  the  great  line  of  the  American  coasts,  we  have  a 
right  to  claim  for  fiscal  and  defensive  regulations  a  liberal  ex- 
tension of  maritime  jurisdiction;  and  it  would  not  be  unreason- 
able, as  I  apprehend,  to  assume,  for  domestic  purposes  connected 
with  our  safety  and  welfare,  the  control  of  waters  on  our  coasts, 
though  included  within  lands  stretching  from  quite  distant 
headlands,  as,  for  instance,  from  Cape  Ann  to  Cape  Cod,  and 
from  Nantucket  to  Montauk  Point,  and  from  that  point  to  the 
Capes  of  the  Delaware,  and  from  the  South  Cape  of  Elorida  to 
the  Mississippi." 
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Dr.  Wharton  (Int.  Law,  §  192)  finishes  the  subject  with  the 
conclusion:  "That  it  would  seem  more  proper  to  adopt  the 
test  of  cannon-shot,  *  *  *  which  would,  in  case  of  waters 
whose  headlands  belong  to  the  same  sovereign,  exclude  all  bays 
more  than  eighteen  miles  in  diameter,  assuming  the  range  of 
cannon-shot  to  be  nine  miles.  But  this  should  be  made  to  yield 
to  usage.  If  a  particular  nation  has  exercised  dominion  over  a 
bay,  and  this  has  been  acquiesced  in  by  other  nations,  then  the 
bay  is  to  be  regarded  as  belonging  to  such  nation." 

We  are  quite  certain  that  none  of  the  American  courts  have 
passed  upon  this  subject,  although  decisions  holding  that  speci- 
fied waters  are  within  or  without  the  jurisdiction  of  the  admi- 
ralty courts  are  numerous.  The  question  has,  however,  been 
before  the  English  courts  upon  two  occasions  at  least. 

Reg.  V.  Cunningham,  Bell  Crown  Cas.  72,  was  the  case  of  a 
crime  committed  upon  an  American  vessel  lying  in  the  Bristol 
Channel,  about  three-quarters  of  a  mile  off  the  shores  of  the 
county  of  Glamorgan,  in  Wales,  but  below  or  exterior  to  low- 
water  mark,  and  perhaps  ten  miles  from  the  shores  of  the  county 
of  Somerset,  in  England.  The  prisoners  were  indicted  and 
tried  in  Glamorgan.  The  question  was  whether  the  crime  was 
committed  within  the  county  of  Glamorgan  or  upon  the  high 
seas.  It  was  held  that  it  was  within  the  county.  This  crime 
was  committed,  it  is  true,  within  the  marine  league  from  shore, 
but  the  court  did  not  rest  its  conclusion  upon  that  ground. 
Lord  Chief  Justice  Cockburn,  delivering  the  opinion  of  the 
court,  said: 

"Looking  at  the  local  situation  of  this  sea,  it  must  be  taken 
to  belong  to  the  counties,  respectively,  by  the  shores  of  which  it 
is  bounded.  *  *  *  The  whole  of  this  inland  sea,  between  the 
counties  of  Somerset  and  Glamorgan,  is  to  be  considered  as 
within  the  counties  by  the  shores  of  which  its  several  parts  are 
respectively  bounded. ' ' 

But  perhaps  the  most  thoroughly  considered  and  important 
case  is  that  of  Direct  U.  S.  Cable  Co.  v.  Anglo-American  Tel. 
Co.  in  the  House  of  Lords  (2  App.  Cas.  394).  It  came  up  on 
appeal  from  the  Supreme  Court  of  Newfoundland,  on  the  ground 
that  it  would  be  an  infringement  of  the.  rights  of  the  Anglo- 
American  Company.  The  cable,  as  a  matter  of  fact,  was  buoyed 
in  Conception  Bay,  more  than  a  marine  league  from  shore,  and 
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it  nowhere  came  within  that  distance  from  the  shore,  purposely 
to  avoid  coming  within  territorial  jurisdiction.  But  it  was  as- 
serted that  the  whole  of  Conception  Bay  was  within  the  terri- 
tory and  jurisdiction  of  Newfoundland.  The  Supreme  Court  of 
the  province  so  held,  and  the  determination  was  upheld  by  the 
House  of  Lords  in  a  somewhat  elaborate  opinion. 

The  opinion  states  that  Conception  Bay  is  a  body  of  water 
having  an  average  width  of  fifteen  miles,  a  distance  of  forty 
miles  from  the  head  of  one  of  the  capes  at  the  entrance,  and 
fifty  miles  to  the  other,  and  a  distance  of  twenty  miles  between 
the  headlands.    Coming  to  the  question,  the  Lords  say  (p.  419) : 

'^We  find  an  universal  agreement  that  harbors,  estuaries,  and 
bays  landlocked,  belong  to  the  territory  of  the  nation  which 
possesses  the  shores  around  them,  but  no  agreement  as  to  what 
is  the  rule  to  determine  what  is  'a  bay'  for  this  purpose. 

"It  seems  generally  agreed  that,  where  the  configuration  and 
dimensions  of  the  bay  are  such  as  to  show  that  the  nation  occu- 
pying the  adjoining  coasts  also  occupies  the  bay,  it  is  part  of 
the  territory,  and  with  this  idea  most  of  the  writers  on  the  sub- 
ject refer  to  defensibility  from  the  shore  'as  the  test  of  occu- 
pation; some  suggesting,  therefore,  a  width  of  one  cannon-shot 
from  shore  to  shore,  or  three  miles;  some  a  cannon-shot  from 
each  shore,  or  six  miles ;  some  an  arbitrary  distance  of  ten  miles. 
All  of  these  rules  which,  if  adopted,  would  exclude  Conception 
Bay  from  the  territory  of  Newfoundland,  but  also  would  have 
excluded  from  the  territory  of  Great  Britain  that  part  of  the 
British  Channel  which  in  Reg.  v.  Cunningham  was  decided  to 
be  in  the  county  of  Glamorgan.  It  does  not  appear  to  their 
lordships  that  jurists  and  text-writers  are  agreed  what  are  the 
rules  as  to  dimensions  and  configuration,  which,  apart  from  other 
considerations,  would  lead  to  the  conclusion  that  a  bay  is  or  is 
not  a  part  of  the  territory  of  the  state  possessing  the  adjoining 
coasts;  and  it  has  never,  that  they  can  find,  been  made  the 
ground  of  any  judicial  determination.  If  it  were  necessary  in 
this  case  to  lay  down  a  rule  the  difficulty  of  the  task  would  not 
deter  their  lordships  from  attempting  to  fulfill  it.  But  in  their 
opinion  it  is  not  necessary  so  to  do.  It  seems  to  them  that,  ia 
point  of  fact,  the  British  government  has  for  a  long  period  exer- 
cised dominion  over  this  bay,  and  that  their,  claim  has  been 
acquiesced  in  by  other  nations.     *     *     *     xhis  would  be  very 
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strong  in  the  tribunals  of  any  country  to  show  that  by  prescrip- 
tion this  bay  is  a  part  of  the  exclusive 'territory  of  Great  Britain. 
In  a  British  tribunal  it  is  decisive." 

We  must  now  examine  the  local  circumstances,  the  status  of 
Chesapeake  Bay,  and  then  determine  whether  those  waters 
should  be  held  to  be  the  open  ocean  or  jurisdictional  waters  of 
the  United  States  in  the  light  of  these  authorities. 

The  headlands  are  about  twelve  miles  apart,  and  the  bay  is 
probably  nowhere  more  than  twenty  miles  in  width.  The  length 
may  be  two  hundred  miles.  To  call  it  a  bay  is  almost  a  mis- 
nomer. It  is  more  a  mighty  river  than  an  arm  or  inlet  of 
the  ocean.  It  is  entirely  encompassed  about  by  our  own  terri- 
tory, and  all  of  its  numerous  branches  and  feeders  have  their 
rise  and  their  progress  wholly  in  and  through  our  own  soil.  It 
cannot  become  an  international  commercial  highway,  it  is  not 
and  cannot  be  made  a  roadway  from  one  nation  to  another. 

The  second  charter  of  King  Janies  I  to  the  Virginia  Company 
in  the  year  1609  granted:  "All  those  lands,  countries  and  ter- 
ritories situate,  lying  and  being  in  that  part  of  America,  called 
Virginia,  from  the  point  of  land  called  Cape  or  Point  Comfort, 
all  along  the  seacoasts  to  the  northward,  two  hundred  miles,  and 
all  along  the  seacoasts  to  the  southward,  two  hundred  miles, 
and  all  that  space  and  circuit  of  land  lying  from  the  seacoast 
of  the  precinct  aforesaid  up  into  the  land  throughout  from  sea 
to  sea,  west  and  northwest,  together  with  all  the  soils,  grounds, 
havens,  ports,     *     *     *    rivers,  waters,  fishings,"  etc. 

This  language  would  seem  to  place  Chesapeake  Bay  within 
the  boundary  lines  of  Virginia.  A  line  running  north  (as  near 
as  may  be)  from  Point  Comfort  along  the  seacoast  crosses  the 
mouth  of  the  bay  from  Cape  Henry  to  Cape  Charles. 

By  the  King  James  charter  to  Lord  Baltimore,  in  1632,  creat- 
ing the  territory  of  Maryland,  the  southern  boundary  line  is 
made  to  cross  Chesapeake  Bay  from  Smith's  Point,  at  the  mouth 
of  the  Potomac  River,  to  Watkins  Point,  on  the  eastern  shore, 
which  apparently  places  a  portion  of  this  bay  within  the  terri- 
tory of  Maryland.  Had  this  not  been  intended  the  bound- 
ary would  presumably  have  followed  the  shore  line  around 
the  bay. 

It  is  a  part  of  the  common  history  of  the  country  that  the 
States  of  Virginia  and  Maryland  have,  from  their  earliest  ter- 
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ritorial  existence,  claimed  jurisdiction  over  these  waters,  and  it 
is  of  general  knowledge  that  they  still  continue  to  do  so. 

The  legislation  of  Congress  has  assumed  Chesapeake  Bay  to 
be  within  the  territorial  limits  of  the  United  States.  The  acts 
of  July  31,  1879,  ch.  5 ;  August  4,  1790,  ch.  35 ;  and  March  2, 
179,  ch.  128,  §  11,  establishing  revenue  districts,  provided  that 
"the  authority  of  the  of&cers  of  the  district  (Norfolk  to  Ports- 
mouth) shall  extend  over  all  the  waters;  shores,  bays,  harbors, 
and  inlets  comprehended  within  a  line  drawn  from  Cape  Henry 
to  the  mouth  of  James  River. "  By  §  549,  Rev.  Stat.  U.  S.,  the 
eastern  judicial  district  of  Virginia  embraces  the  "residue 
of  the  State,"  not  included  in  the  western  district.  The 
boundaries  of  the  State  include  all  of  Chesapeake  Bay  south 
of  a  line  running  from  Smith's  Point  to  Watkins'  Point, 
and  hence  the  eastern  district  must  embrace  so  much  of  the  • 
bay. 

The  position  taken  by  this  Government  and  by  England  and 
France  in'  the  matter  of  the  British  brig  Grange,  captured  in 
Delaware  Bay  in  1793  by  the  French  steamer  (privateer) 
I'Embuscade,  1  Am.  State  Papers,  147,  149,  has,  it  seems  to  us, 
an  important  bearing  upon  the  question  under  discussion.  The 
brig  was  seized  and  the  crew  made  prisoners,  the  two  foreign 
governments  being  at  war.  The  British  government  must  have 
demanded  that  the  United  States  compel  France  to  release  the 
captured  vessel  on  the  ground  that  the  seizure  was  unlawful  as 
having  been  made  in  our  territorial  and  neutral  waters.  The 
State  Papers  do  not  show  this  demand,  but  it  is  not  material. 
The  opinion  of  the  Attorney-General  was  asked,  and  was  given 
somewhat  elaborately  by  Mr.  Randolph.  1  Op.  Att'ys  Gen'l  32. 
It  quotes  the  text-writers,  and  concludes  that  the  whole  of 
Delaware  Bay  is  within  the  territorial  jurisdiction  of  the  United 
States,  regardless  of  the  marine  league  or  cannon-shot  limit 
from  the  shore.  The  learned  Attorney-General  says:  "In  like 
manner  is  excluded  every  consideration  of  how  far  the  spot  of 
seizure  was  capable  of  being  defended  by  the  United  States; 
for,  although  it  will  not  be  conceded  that  this  could  not  be  done, 
yet  will  it  rather  appear  that  the  mutual  rights  of  the  States  of 
NeV  Jersey  and  Delaware  up  to  the  middle  of  the  river  super- 
sede the  necessity  of  such  an  investigation?  No.  The  corner- 
stone of  our  claim  is  that  the  United  States  are  proprietors  of 
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the  lands  on  both  sides  of  the  Delaware  from  its  head  to  its 
entrance  into  the  sea." 

Acting  upon  the  opinion  of  the  Attorney-General,  the  Secre- 
tary of  State,  Mr.  Jefferson,  demanded  that  France  should  make 
restitution  of  the  Grange,  and  set  the  prisoners  taken  upon  her 
at  liberty,  which  demand  was  promptly  and  cheerfully  complied 
with  by  the  French  government. 

If  it  be  said  that  the  mere  claims  of  a  nation  to  jurisdiction 
over  adjacent  waters  are  to  be  accepted  with  some  degree  of 
hesitation,  then  the  action  in  reference  to  the  Grange  is  of  much 
weight,  for  there  the  claim  made  by  the  United  States  was 
promptly  acquiesced  in  by  two  great  foreign  powers,  when 
passions  were  excited,  and  when  such  acquiescence  was  greatly 
against  the  immediate  interest  of  one  of  the  combatants,  as  well 
as  against  the  general  interest  of  both. 

It  will  hardly  be  said  that  Delaware  Bay  is  any  the  less  an 
inland  sea  than  Chesapeake  Bay.  .Its  configuration  is  not  such 
as  to  make  it  so,  and  the  distance  from  Cape  May  to  Cape  Hen- 
lopen  is  apparently  as  great  as  that  between  Cape  Henry  and 
Cape  Charles. 

■  Reflection  upon  the  subject  has  caused  the  court  to  consider 
this  question  of  very  considerable  national  importance.  Con- 
tingencies blight  arise  which  would  make  it  of  very  grave  import. 
The  ''high  sea"  belongs  to  all  alike.  It  is  the  great  highway  of 
nations.  One  cannot  lawfully  do  anything  upon  it  which  any 
other  has  not  the  right  to  do.  One  cannot  exercise  sovereignty 
over  it.  Can  an  American  court  concede  as  much  as  to  Chesa- 
peake Bay  ?  Other  nations,  by  common  consent  of  all,  have 
well-recognized  peaceable  rights  even  in  our  territorial  waters. 
Ought  we  to  admit  that  they  have  any  rights  hostile  to  the 
United  States,  or  can  we  permit  belligerent  operations  between 
foreign  nations  within  the  shores  of  this. bay?  "What  injustice 
can  be  done  to  any  other  nation  by  the  United  States  exercising 
sovereign  control  over  these  waters?  What  annoyance  and 
what  injury  may  not  come  to  the  United  States  through  a  failure 
to  do  so? 

Considering  therefore  the  importance  of  the  question,  the  con- 
figuration of  Chesapeake  Bay,  the  fact  that  its  headlands  are 
well  marked,  and  but  twelve  miles  apart;  that  it  audits  tribu- 
taries are  wholly  within  our  own  territory ;  that  the  boundary 
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lines  of  adjacent  States  encompass  it;  that  from  the  earliest 
history  of  the  country  it  has  been  claimed,  to  be  territorial 
waters,  and  that  the  claim  has  never  been  questioned;  that  it 
cannot  become  the  pathway  from  one  nation  to  another,  and 
remembering  the  doctrines  of  the  recognized  authorities  upon 
international  law,, as  well  as  the  holdings  of  the  English  courts 
as  to  the  Bristol  Channel  and  Conception  Bay,  and  bearing  in 
mind  the  matter  of  the  brig  Grange  and  the  position  taken  by 
the  Government  as  to  Delaware  Bay,  we  are  forced  to  the  con- 
clusion that  Chesapeake  Bay  must  be  held  to  be  wholly  within 
the  territorial  jurisdiction  and  authority  of  the  Government  of 
the  United  States,  and  no  part  of  the  "high  seas"  within  the 
meaning  of  the  term  as  used  in  §  5  of  the  act  of  June  5,  1882. 

Jurisdiction  Over  Public  Vessels. 

''  THE  "PARLEMENT  BELGE." 

L.  R.,  5  Probate  Div.  197  (Eng.).    1878. 

On  an  appeal  on  beh'alf  of  the  Crown  from  a  decision  of  Sir 
Robert  Phillimore,  the  judgment  of  the  court,  James,  Baggallay, 
and  Brett,  Lord  Justices,  by  BRETT,  L.  J. :  "In  this  case  pro- 
ceedings in  rem  on  behalf  of  the  owners  of  The  Daring  were 
instituted  in  the  Admiralty  Division,  in  accordance  with  the 
forms  prescribed  by  the  Judicature  Act,  against  the  Parlement 
Beige,  to  recover  redress  in  respect  of  a  collision.  A  writ  was 
served  in  the  usual  and  prescribed  manner  on  board  the  Parle- 
ment Beige.  No  appearance  was  entered,  but  the  Attorney- 
General,  in  answer  to  a  motion  to  direct  that  judgment  with 
costs  should  be  entered  for  the  plaintiffs,  and  that  a  warrant 
should  be  issued  for  the  Parlement  Beige,  filed  an  information 
and  protest,  asserting  that  the  court  had  no  jurisdiction  to 
entertain  the  suit.  Upon  the  hearing  of  the  motion  and  pro- 
test the  learned  judge  of  the  Admiralty  Division  overruled 'the 
protest  and  allowed  the  warrant  of  arrest  to  issue.  The  Attor- 
ney-General appealed.  The  protest  alleged  that  the  Parlement 
Beige  was  a  mail  packet  running  between  Ostend  and  Dover, 
and  one  of  the  packets  mentioned  in  article  6  of  the  convention 
of  the  17th  of  February,  1876,  made  between  the  sovereigns  of 
Great  Britain  and  Belgium;  that  she  was  and  is  th,e  property 
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dt  his  Majesty  the  King  of  the  Belgians,  and  in  his  possession, 
control  and  employ  as  reigning  sovereign  of  the  state,  and  was 
and  is  a  public  vessel  of  the  sovereign  and  state,  carrying  his 
Majesty's  royal  pennon,  and  was  navigated  and  employed  by 
officers  of  the  Eoyal  Belgian  navy,  holding  commissions,  etc. 
In  answer  it  was  averred  on  affidavits,  which  were  not  contra- 
dicted,* that  the  packet  boat,  besides  carrying  letters,  carried 
merchandise  and  passengers  and  their  luggage  for  hire.    *     *     * 

"The  proposition  raised  by  the  first  question  seems  to  be  as 
follows:  Has  the  Admiralty  Division  jurisdiction  in  respect 
of  a  collision  to  proceed  in  rem  against,  and  in  case  of  non- 
appearance or  omission  to  find  bail,  to  seize  and  sell,  a  ship 
present  in  this  country,  which  ship  is  at  the  time  of  the  pro- 
ceedings the  property  of  a  foreign  sovereign,  is  in  his  posses- 
sion, control,  and  employ  as  sovereign  by  means  of  his  commis- 
sioned officers,  and'  is  a  public  vessel  of  his  state,  in  the  sense 
of  its  being  used  for  purposes  treated  by  such  sovereign  and  his 
advisers  as  public  national  services,  it  being  admitted  that  such 
ship,  though  commissioned,  is  not  an  armed  ship  of  war  or 
employed  as  a  part  of  the  military  force  of  his  country  ?    *    *    * 

"It  is  admitted  that  neither  the  sovereign  of  Great  Britain 
nor  any  friendly  sovereign  can  be  adversely  personally  im- 
pleaded in  any  court  of  this  cduntry.  It  is  admitted  that  no 
armed  ship  of  war  of  the  sovereign  of  Great  Britain,  or  of  a 
foreign  sovereign,  can  be  seized  by  any  process  whatever,  exer- 
cised for  any  purpose -by  any  court  of  this  country.  But  it  is 
said  that  this  vessel,  though  it  is  the  property  of  a  friendly 
sovereign  in  his  public  capacity  and  is  used  for  purposes  treated 
by  him  as  public  national  services,  can  be  seized  and  sold  under 
the  process  of  the  Admiralty  Court  of  this  country,  because  it 
will,  if  so  seized  and  sold,  be  so  treated,  not  in  a  suit  brought 
against  the  sovereign  personally,  but  in  a  suit  in  rem  against 
the  vessel  itself.  This  contention  raises  two  questions;  first, 
supposing  that  an  action  ia  rem  is  an  action  against  the  prop- 
erty only,  meaning  thereby  that  it  is  not  a  legal  proceeding  at 
all  against  the  owner  of  the  property;  yet  can  the  property  in 
question  be  subject  to  the  jurisdiction  of  the  court  ? 

"Secondly,  is  it  true  to  say  that  an  action  in  rem  is  only  and 
solely  a  legal  procedure  against  the  property,  or  is  it  not. rather 
a  procedure  indirectly,  if  not  directly,  impleading  the  owner 
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of  the  property  to  answer  to  the  judgment  of  the  court  to  the 
extent  of  his  interest  in  the  property  ?     *     *     » 

"Having  carefully  considered  the  case  of  The  Gharkieh,  we  are 
of  opinion  that  the  proposition  deduced  from  the  earlier  cases 
in  an  earlier  part  of  this  judgment  is  the  correct  exposition  of 
the  law  of  nations,  viz.,  that  as  a  consequence  of  the  absolute 
independence  of  every  sovereign  authority  and  of  the  interna- 
tional comity  which  induces  every  sovereign  state  to  respect  the 
independence  of  every  other  sovereign  state,  each  and  every 
one  declines  to  exercise  by  means  of  any  of  its  courts,  any  of 
its  territorial  jurisdiction  over  the  person  of  any  sovereign  or 
ambassador  of  any  other  state,  or  over  the  public  property  of 
any  state  which  is  destined  to  its  public  use,  or  over  the  prop- 
erty of  any  ambassador,  though  such  sovereign,  ambassador,  or 
property  be  within  its  territory,  and  therefore,  but  for  the 
common  agreement,  subject  to  its  jurisdiction. 

"This  proposition  would  determine  the  first  question  in  the 
present  case  in  favor  of  the  protest,  even  if  an  action  in  rem 
were  held  to  be  a  proceeding  solely  against  property,  and  not 
a  procedure  directly  or  indirectly  impleading  the  owner  of  the 
property  to  answer  to  the  judgment  of  the  court.  But  we 
cannot  allow  it  to  be  supposed  that  in  our  opinion  the  owner 
of  the  property  is  not  indirectly  impleaded.  The  course  of  pro- 
ceeding, undoubtedly,  is  first  to  seize  the  property.  It  is  un- 
doubtedly, not  necessary,  in  order  to  enable  the  court  to  proceed 
further,  that  the  'owner  should  be  personally  served  with  any 
process.  In  the  majority  of  eases,  brought  under  the  cognizance 
of  an  Admiralty  Court,  no  such  personal  service  could  be 
effected.  Another  course  was  therefore  taken  from  the  earliest 
times.  The  seizure  of  the  property  was  made  by  means  of  a 
formality  which  was  as  public  as  could  be  devised.  That  for- 
mality of  necessity  gave  notice  of  the  suit  to  the  agents  of  the 
owner  of  the  property,  and  so,  in  substance,  to  him.  Besides 
which,  by  the  regular  course  of  the  admiralty,  the  owner  was 
cited  or  had  notice  to  appear  to  show  cause  why  his  property 
should  not  be  liable  to  answer  to  the  complaint.  The  owner 
has  a  right. to  appear  and  show  cause,  a  right  which  cannot  be 
denied.  It  is  not  necessary,  it  is  true,  that  the  notice  or  citation 
should  be  personally  served.  But  unless  it  were  considered  that, 
either  by  means  of  the  publicity  of  the  manner  of  arresting  the 
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property,  or  by  means  of  the  publicity  of  the  notice  or  citation, 
the  owner  had  an  opportunity  of  protecting  his  property  from 
a  final  decree  by  the  court,  the  judgment  in  rem  of  a  court  would 
be  manifestly  contrary  to  natural  justice.  In  a  claim  made  in 
respect  of  a  collision  the  property  is  not  treated  as  the  delin- 
quent per  se.  Though  the" ship  has  been  in  collision,  and  has 
caused  injury  by  reason  of  the  negligence  or  want  of  skill  of 
those  in  charge  of  her,  yet  she  cannot  be  made  the  means  of 
compensation  if  those, in  charge  of  her  were  not  the  servants 
of  her  then  owner,  as  if  she  was  in  charge  of  a  compulsory  pilot. 
This  is  conclusive  to  show  that  the  liability  to  compensate  must 
be  fixed  not  merely  on  the  property,  but  also  on  the  owner 
through  the  property. 

"If  so,  the  owner  is  at  least  indirectly  impleaded  to  answer 
to,  that  is  to  say,  to  be  affected  by,  the  judgment  of  the  court. 
It  is  no  answer  to  say  that  if  the  property  be  sold  after  the  mari- 
time lien  has  accrued,  the  property  may  be  seized  and  sold  as 
against  the  new  owner. 

' '  This  is  a  severe  law,  ^probably  arising  from  the  difficulty  of 
otherwise  enforcing  any  remedy  in  favor  of  an  injured  suitor. 
But  the  property  cannot  be  sold  as  against  the  new  owner,  if  it 
could. not  have  been  sold  as  against  the  owner  at  the  time  when 
the  alleged  lien  accrued.  This  doctrine  of  the  Courts  of  Admi- 
ralty goes  only  to  the  extent  that  the  innocent  purchaser  takes 
the  property  subject  to  the  inchoate  maritime  lien  which  at- 
tached to  it  as  against  him  who  was  the  owner  at  the  time  the 
lien  attached.  The  new  owner  has  the  same  public  notice  of  the 
suit  and  the  same  opportunity  and  right  of  appearance  as  the 
former  owner  would  have  had.  He  is  impleaded  in  the  same  way 
as  the  former  owner  would  have  been.  Either  is  affected  in  his 
interests  by  the  judgment  of  a  court  which  is  bound  to  give  him 
the  means  of  knowing  that  it  is  about  to  proceed  to  affect  those 
interests,  and  that  it  is  bound  to  hear  him  if  he  objects.  That 
is,  in  our  opinion,  an  impleading. 

' '  The  case  of  The  Bold  Buccleugh  does  not  decide  to  the  con- 
trary of  this.  It  decides  that  an  action  in  rem  is  a  different 
action  from  one  in  personam  and  has  a  different  result.  But  it 
does  not  decide  that  a  court  which  seizes  and  sells  a  man's  prop- 
erty does  not  assume  to  make  that  man  subject  to  its  jurisdic- 
tion.   To  implead  an  independent  sovereign  in  such  a  way  is  to 

692 


LEADING  ILLUSTEATIVE  CA'SES.  19 

fcall  upon  him  to  sacrifice  either  his  property  or  his  independ- 
ence. To  place  him  in  that  position  is  a  breach  of  the  principle 
upon  which  his  immunity  from  jurisdiction  rests.  We  think 
that  he  cannot  be  so  indirectly  impleaded  any  more  than  he  could 
be  directly  impleaded.  The  ease  is,  upon  this  consideration  of 
it,  brought  within  the  general  rule  that  a  sovereign  authority 
cannot  be  personally  impleaded  in  any  court. 

"But  it  is  said  that  the  immunity  is  lost  by  reason  of  the 
ship  having  been  used  for  trading  purposes.  As  to  this,  it  must 
be  maintained  either  that  the  ship  has  been  so  used  as  to  have 
been  employed  substantially  as  a  mere  trading  ship  and  not 
substantially  for  national  purposes,  or  that  S  use  of  her  in  part 
for  trading  purposes  takes  away  the  immunity,  although  she  is 
in  possession  of  the  sovereign  authority  by  the  hands  of  com- 
missioned officers,  and  is  substantially  in  use  for  national  pur- 
poses. Both  these  propositions  raise  the  question  of  how  the 
ship  must  be  considered  to  have  been  employed. 

"As  to  the  first,  the  ship  has  been  by  the  sovereign  of  Bel- 
gium, by  the  usual  means,  declared  to  be  in  his  possession  as 
sovereign,  and  to  be  a  public  vessel  of  the  state.  It  seems  very 
difficult  to  say  that  any  court  can  inquire  by  contentious  testi- 
mony whether  that  declaration  is  or  is  not  correct.  To  submit 
to  such  an  inquiry  before  the  court  is  to  submit  to  its  jurisdic- 
tion. It  has  been  held  that  if  the  ship  be  declared  by  the  sov- 
ereign authority  by  the  usual  means  to  be  a  ship  of  war,  that 
declaration  cannot  be  inquired  into.  That  was  expressly  de- 
cided under  very  trying  circumstances  in  the  case  of  The  Ex- 
change. Whether  the  ship  is  a  public  ship  used  for  national 
purposes  seems  to  come  within  the  same  rule.  But  if  such  an 
inquiry  could  properly  be  instituted  it  seems  clear  that  in  the 
present  ease  the  ship  has  been  mainly  used  for  the  purpose  of 
carrying  the  mails,  and  only  subserviently  to  that  main  object 
for  the  purposes  of  trade.  The  carrying  of  passengers  and  mer- 
chandise has  been  subordinated  to  the  duty  of  carrying  the 
mails.  The  ship  is  not,  in  fact,  brought  within  the  first  propo- 
sition. As  to  the  second,  it  has  been  frequently  stated  that  an 
independent  sovereign  cannot  be  personally  sued,  although  he 
has  carried  on  a  private  trading,  adventure.  It  has  been  held 
that  an  ambassador  cannot  be  personally  sued,  although  he  has 
traded ;  and  in  both  eases  because  such  a  suit  would  be  incon- 
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sistent  with  the  independence  and  equality  of  the  state  which 
he  represents.  If  the  remedy  sought  by  an  action  in  rem  against 
public  property  is,  as  we  think  it  is,  an  indirect  mode  of  exer- 
cising the  authority  of  the  court  against  the  owner  of  the  prop- 
erty, then  the  attempt  to  exercise  such  an  authority  is  an  attempt 
inconsistent  with  the  independence  and  equality  of  the  state 
vhich  is  represented  by  such  owner.  The  property  cannot,  upon 
the  hypothesis,  be  denied  to  be  a  public  property;  the  case  is 
within  the  terms  of  the  rule ;  it  is  within  the  spirit  of  the  rule ; 
therefore,  we  are  of  opinion  that  the  mere  fact  of  the  ship  being 
used  subordinately  and  partially  for  trading  purposes  does  not 
take  away  the  general  immunity.  For  all  these  reasons,  we  are 
unable  to  agree  with  the  learned  judge,  and  have  come  to  the 
conclusion  that  the  judgment  must  be  reversed." 


Jurisaiction  Over  Merchant  Vessels. 

WILDENHUS'  CASE. 

120  U.  S.  1.    1886. 

While  the  Belgian  steamer  Noordland  was  moored  to  a  dock 
in  Jersey  City,  N.  J.,  an  affray  arose  between  decks  in  which 
Joseph  Wildenhus  MUed  one  Fijeus.  Wildenhus  was  arrested 
by  the  Jersey  City  authorities;  whereupon  the  Belgian  consul 
applied  to  the  United  States  Circuit  Court  for  New  Jersey  for 
his  release  upon  a  writ  of  habeas  corpus.  The  court  refused  to 
deliver  the  prisoner  and  to  reverse  that  decision.  An  appeal 
is  taken  to  the  United  States  Supreme  Court.  ^ 

Mr.  Chief  Justice  WAITS  delivered  the  opinion  of  the  court. 

It  is  part  of  the  law  of  civilized  nations  that  when  a  merchant 
vessel  of  one  country  enters  the  ports  of  another  for  the  purpose 
of  trade,  it  subjects  itself  to  the  law  of  the  place  to  which  it  goes, 
unless  by  treaty  or  otherwise  the  two  countries  have  come  to 
some  different  understanding  or  agreement ;  for,  as  was  said  by 
Chief  Justice  Marshall  in  The  Exchange,  7  •  Cranch  116,  144, 
"it  would  be  obviously  inconvenient  and  dangerous  to  society, 
and  would  subject  the  laws  to  continual  infraction,  and  the 
Government  to  degradation,  if  such  *  *  *  merchants  did 
not  owe  temporary  and  local  allegiance,  and  were  not  amenable 
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to  the  jurisdiction  of  the  country. ' '  United  States  v.  Dielselman, 
92  U.  S.  520.    *    *    *  ,  > 

Prom  experience,  however,  it  was  found  long,  ago  that  it 
would  be  beneficial  to  commerce  if  the  local  government  would 
abstain  from  interfering  with  the  internal  discipline  of  the 
ship,  and  the  general  regulation  of  the  rights  and  duties  of  the 
of&eers  and  crew  towards  the  vessel  or  among  themselves.  And 
so  by  comity  it  came  to  be  generally  understood,  among  civilized 
nations  that  all  matters  of  discipline  and  all  things  done  on 
board  which  affected  only  the  vessel  or  those  belonging  to  her, 
and  did  not  involve  the  peace  or  dignity  of  the  country,  or  the 
tranquillity  of  the  port,  should  be  left  by  the  local  government 
to  be  dealt  with  by  the  authorities  of  the  nation  to  which  the 
vessel  belonged,  as  the  laws  of  that  nation  or  the  interests  of 
its  commerce  should  require.  But  if  crimes  were  committed  on 
board,  of  a  character  to  disturb  the  peace  and  tranquillity  of 
the  country  to  which  the  vessel  has  been  brought,  the  offenders 
have  never  by  comity  or  usage  been  entitled  to  any  exemption 
from'  the  operation  of  the  local  laws  for  their  punishment,  if 
the  local  tribunals  see  fit  to  assert  their  authority.  Such  being 
the  general  public  law  on  this  subject,  treaties  and  conventions 
have  been  entered  into  by  nations  having  commercial  inter- 
course, the  purpose  of  which  was  to  settle  and  define  the  rights 
and  duties  of  the  contracting  parties  with  respect  to  each  other 
in  these  particulars,  and  thus  prevent  the  inconvenience  that 
might  arise  from  attempts  to  exercise  conflicting  jurisdictions. 

The  first  of  these  conventions  entered  into  by  the  United 
States  after  the  adoption  of  the  Constitution  was  with  France, 
on  the  14th  of  November,  1788,  8  Stat.  106,  "for  the  purpose  of 
defining  and  establishing  the  functions  and  privileges  of  their 
respective  consuls  and  vice-consuls,"  Art.  VIII  of  which  is  as 
follows : 

"The  consuls  or  vice-consuls  shall  exercise  police  power  over 
all  the  vessels  of  their  respective  nations,  and  shall  have  on  board 
the  said  vessels  all  power  and  jurisdiction  in  civil  matters,  in  all 
the  disputes  which  may  there  arise;  they  shall  have  an  entire 
inspection  over  the  said  vessels,  their  crew,  and  the  changes  and 
substitutions  there  to  be  made ;  for  which  purpose  they  may  go 
on  board  the  said  vessels  whenever  they  may  judge  it  necessary. 
Well  understood  that  the  functions  hereby  allowed  shall  be  con- 
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fined  to  the  interior  of  the  vessels,  and  that  they  shall  not  take 
place  in  any  case  which  shall  have  any  interference  with  the 
police  of  the  ports  where  the  said  vessels  shall  be."    *     *     * 

The  principle  which  governs  the  whole  matter  is  this:  Dis- 
orders which  disturb  only  the  peace  of  the  ship  or  those  on 
board  are  to  be  dealt  with  exclusively  by  the  sovereignty  of  the 
home  of  the  ship,  but  those  which  disturb  the  public  peace  may 
be  suppressed,  and,  if  need  be,  the  offenders  punished,  by  the 
proper  authorities  of  the  local  jurisdiction.  It  may  not  be  easy 
at  all  times  to  determine  to  which  of  the  two  jurisdictions  a 
particular  act  of  disorder  belongs.  Much  will  undoubtedly  de- 
pend on  the  attending  circumstances  of  the  particular  case,  but 
all  must  concede  that  felonious  homicide  is  a  subject  for  the 
local  jurisdiction,  and  that  if  the  proper  authorities  are  pro- 
ceeding with  the  case  in  a  regular  way,  the  consul  has  no  right 
to  interfere  to  prevent  it.  That,  according  to  the  petition  for 
the  habeas  corpus,  is  this  case. 

This  is  fully  in  accord  with  the  practice  in  France,  where  the 
government  has  been  quite  as  liberal  towards  foreign  nations 
in  this  particular  as  any  other,  and  where,  in  the  cases  of  The 
Sally  and  The  Newton,  by  a  decree  of  the  Council  of  State, 
representing  the  political  department  of  the  government,  the 
French  courts  were  prevented  from  exercising  jurisdiction.  But 
afterwards,  i^  1859,  in  the  case  of  Jally  {The  Tempest),  the 
mate  of  an  American  merchantman,  who  had  killed  one  of  the 
crew  and  severely  wounded  another  on  board  the  ship  in  the 
port  of  Havre,  the  Court  of  Cassation,  the  highest  judicial 
tribunal  of'  France,  upon  full  consideration,  held,  while  the 
Convention  of  1853  was  in  force,  that  the  French  courts  had 
rightful  jurisdiction,  for  reasons  which  sufficiently  appear  in 
the  following  extract  from  its  judgment: 

' '  Considering  that  it  is  a  principle  of  the  law  of  nations  that 
every  state  has  sovereign  jurisdiction  throughout  its  territory. 

"Considering  that  by  the  terms  of  Article  3  of  the  Code 
Napoleop,  the  laws  of  police  and  safety  bind  all  those  who  in- 
habit French  territory,  and  that  consequently  foreigners,  even 
trcmseuntes,  find  themselves  subject  to  these  laws; 

"Considering  that  merchant  vessels  entering  the  port  of  a 
nation  other  than  that  to  which  they  belong  cannot  be  withdrawn 
from  the  territorial  jurisdiction,  in  any  case  in  which  the  interest 
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of  the  state  of  which  that  port  forms  part  finds  itself  concerned, 
without  danger  to  good  order  and  to  the  dignity  of  the  govern- 
ment ; 

"Considering  that  every  state  is  interested  in  the  repression 
of  crimes  and  offenses  that  may  be  committed  in  the  ports  of 
its  territory,  not  only  by  the  men  of  the  ship's  company  of  a 
foreign  merchant  vessel  towards  men  not  -forming  part  of  that 
company,  but  even  by  men  of  the  ship's  company  among  them- 
selves,, whenever  the  act  is  of  a  nature  to  compromise  the  tran- 
quillity of  the  port,  or  the  intervention  of  the  local  authority 
is  invoked,  or  the  act  constitutes  a  crime  by  common  law," 
(droit  commun,  the  law  common  to  all  civilized  nations),  "the 
gravity  of  which  does  not  permit  any  nation  to  leave  it  unpun- 
ished, without  impugning  its  rights  of  jurisdictional  and  terri- 
torial sovereignty,  because  that  crime  is  in  itself  the  most  mani- 
fest as  well  as  the  most  flagrant  violation  of  the  laws  which  it 
is  the  duty  of  every  nation  to  cause  to  be  respected  in  all  parts 
of  its  territory."  1  Ortolan  Diplomatic  de  la  Mer  (4th  ed.), 
pp.  455,  456;  Sirey  (N.  S.),  p.  189. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


697 


CHAPTER  IV. 
JURISDICTION  OVER  PERSONS. 

Citizenship  of  Persons  Bom  in  the  United  States. 

AMBASSADOR  TOWER  TO  THE  SECRETARY  OF  STATE. 

No.  1093.]  Ameeican  Embassy, 

Berlin,  February  5,  1907. 

Snt :  I  have  the  honor  to  submit  to  you  for  your  decision  the 
case  of  one  Carl  Gundlich,  whose  father  Carl  Gundlich,  residing 
in  Kiedrich,  Rheiagau,  has  applied  to  this  embassy  for  a  pass- 
port for  the  boy. 

It  appears  that  the  father,  Carl  Gundlich,  and  his  wife  went 
to  America  from  Germany  in  1886.  They  resided  there  (I  am 
not  informed  in  what  part  of  the  United  States)  for  one  year 
and  a  half,  and  returned  to  Germany  in  November,  1887.  "While 
they  were  in  America  the  son,  who  is  now  an  applicant  for  a 
passport,  was  born.  He  was  brought  back  to  Germany  with  his 
parents  when  he  was  11  months  old,  and  has  resided  with  them 
in  Kiedrich  ever  since.  He  speaks  no  English  and  has  no  iu- 
)  terest  in  America,  and  the  father  has  no  property  of  any  kind 
there.  The  application  for  a  passport  is  based  upon  the  fact 
that  this  young  man  was  born  in  the  United  States.  The  father 
has  exhibited  at  this  embassy  a  certificate  of  birth,  issued  by 
the  health  department  of  the  city  of  New  York,  at  New  York, 
on  the  18th  of  November,  1887,  showing  that  the  boy  Carl 
Gundlich  was  born  there  on  the  20th  of  January,  1887. 

The  father  says  in  a  letter  addressed  to  me  on  the  9th  of 
January,  1907:  "My  son  does  not  intend  to  go  to  America  if 
he  can  stay  here  and  is  not  obliged  to  perform  military  service, 
or  if  he  is  not  expelled  from  Germany.  Otherwise  it  is  possible 
that  he  may  return  to  America." 

The  whole  effort  upon  the  part  of  this  man  and  his  son  is 
intended  to  enable  the  boy  to  use  the  fact  of  his  birth  in  the 
United  States  in  order  to  escape  his  duties  in  Germany. 
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Subject  to  your  approval,  I  shall  decline  to  issue  a  passport 
to  him.  I  have,  etc., 

Charlemagne  Towee. 


THE  ACTING  SECRETARY  OF   STATE   TO 
AMBASSADOR  TOWER. 

No.  618.]  Department  op  State, 

Washington,  March  8,  1907. 

Sir:  The  department  has  received  your  No.  1093  of  Febru- 
ary 5,  submitting  the  case  of  Carl  Gundlich,  who  was  born  in 
the  United  States  November,  1887,  of  German  parents,  and 
brought  back  to  Germany  when  he  was  11  months  old,  where 
he  now  resides,  as  it  would  appear,  without  intention  of  return- 
ing to  the  United  States.  Subject  to  this  department's  approval 
you  propose  to  decline  to  issue  a  passport  in  his  favor. 

The  young  man  is,  however,  undoubtedly  a  citizen  of  the 
United  States  under  the  terms  of  the  Constitution  and  §  1992 
of  the  Revised  Statutes,  which  declare  that  all  persons  born  in 
the  United  States  are  citizens  thereof.  (For  judicial  determi- 
nation- on  this  point,  see  the  Report  of  the  Citizenship  Board, 
page  73.) 

It  does  not  appear  that  any  conflict  of  private  international 
law  has  as  yet  arisen  in  this  case,  and  until  reaching  his  majority 
young  Gundlich  is  not  competent  to  elect  another  nationality 
than  that  of  his  birth.  At  present,  therefore,  he  must  be  con- 
sidered a  citizen  of  the  United  States,  and  as  such  he  may  be 
granted  a  passport,  provided  he  does  not  intend  to  put  it  to  an 
improper  or  unlawful  use.  If  you  issue  a  passport  to  him  you 
should  advise  him  that  if,  upon  reaching  the  age  of  21,  or  soon- 
-thereafter,  he  does  not  return  to  the  land  of  his  birth,  this  Gov- 
ernment may  reasonably  conclude  that  he  has  elected  another 
nationality.  I  am,  etc., 

Robert  Bacon. 


699 


CHAPTER  V. 

INTERCOURSE  BETWEEN  NATIONS. 

Counterclaim  Against  a  Sovereign  State. 

UNITED  STATES  OP  AMERICA  v.  PRIOLEAU. 

35  Law  Journal,  Chancery   (N.  S.)   7   (Eng.).    1866. 

Toward  the  end  of  the  civil  war  in  the  United. States  (1861- 
1865),  the  Confederate  government  having  got  possession  of 
1,365  bales  of  cotton  in  Texas,  had  it  shipped  from  Galveston 
to  Havana,  where  it  was  consigned  to  an  agent  of  Fraser  &  Co. 
On  the  10th  of  June,  1865,  the  cotton  was  shipped  from  Havana 
to  Liverpool,  consigned  to  the  defendants,  Fraser,  Trenholm  & 
Co.  (Prioleau  being  the  English  member  of  the  firm),  and  was 
of  the  value  of  £40;000.  Fraser,  Trenholm  &  Co.  had  made  a 
contract  with  one  McRae,  general  European  agent  of  the  Con- 
federate government,  to  build  eight  steamships  to  be  employed 
in  transporting  cotton  and  other  produce  from  the  Confederate 
States.  They  were  to  receive  all  consignments  of  said  merchan- 
dise and  sell  the  same  according  to  the  instructions  they  should 
receive  for  that  purpose.  The  company  were  to  advance  the 
expenses  of  transportation,  and  were  then  to  recoup  themselves 
out  of  the  proceeds  of  the  consignments.  They  had  already 
expended  £20,000  for  sailing  expenses,  to  say  nothing  of  the 
cost  of  the  ships. 

When  this  consignment  of  cotton  arrived  in  Liverpool,  the 
Confederate  government  had  been  dissolved,  and  the  Confederate 
States  had  submitted  to  the  authority  of  the  United  States  gov- 
ernment ;  and  the  latter  government  filed  a  bill  praying  to  have 
the  cotton  delivered  up  to  them,  and  for  an  injunction  and 
receiver. 

Judgment. — ^Wood,  V.  C. :  "There  are  one  or  two  paints 
which,  I  think,  are  tolerably  clear  in  this  case.  The  first  point 
is  with  reference  to  the  right  of  the  United  States  of  America, 
at  this  moment,  to  the  cotton,  subject  to  the  agreement.    I  treat 
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it  first  in  that  way.  It  has  scarcely  been  disputed  on  the  present 
argument,  and  could  hardly  be  disputed  at  any  further  stage 
of  the  inquiry,  that  the  right  is  clear  and  distinct,  because  the 
cotton  in  question  is  the  admitted  result  of  funds  raised  by  a 
de  facto  government,  exercising  authority  in  what  were  called  ' 
the  Confederate  States  of  America;  that  is  to  say,  several  of  ' 
those  states  which,  in  union,  formerly  constituted  the  United 
States,  and  which  now,  in  fact,  constitute  them;  and  that  de 
facto  government,  exercising  its  powers  over  a  considerable  num- 
ber of  states  (more  than  one  would  be  quite  enough),  raises 
money — ^be  it  by  voluntary  contribution,  or  be  it  by  taxation,  is 
not  of  much  importance.  The  defendant  Prioleau,  in  cross- 
examination,  admits  that  they  exercised  considerable  power  of 
taxation;  and  with  these  means,  and  claiming  to  exercise  that 
authority,  they  obtained  from  several  of  the  States  of  America 
funds  by  which  they  purchased  this  cotton  for  the  use  of  the 
de  facto  government.  That  being  so,  and  that  de  facto  gov- 
ernment being  displaced,  I  apprehend  it  is  quite  clear  that  the 
United  States  of  America  (that  is  to  say,  the  government  which 
has  been  successful  in  displacing  the  de  facto  government,  and 
whose  authority  was  usurped  or  displaced,  or  whatever  term 
you  may  choose  to  apply  to  it),  the  authority  being  restored, 
stand,  in  reference  to  this  cotton,  in  the  position  of  those  who 
have  acquired,  on  behalf  of  the  citizens  of  the  United  States,  a 
public  property;  because  otherwise,  as  has  been  well  said,  there 
would  be  no  body  who  could  sue  in  respect  of,  or  deal  with, 
property  that  has  been  raised,  not  by  contribution  of  any  one 
sovereign  state  (which  might  raise  a  question,  owing  to  the 
peculiar  constitution  of  the  Union,  if  it  had  been  raised,  in 
Virginia  or  Texas,  or  in  any  given  State),  but  the  cotton  is  the 
product  of  levies,  voluntary  or  otherwise,  on  the  members  of 
the  several  states  which  have  united  themselves  into  the  Con- 
federate States  of  America,  and  which  are  now  under  the  con- 
trol of  the  present  plaintiffs,  and  are  represented,  for  all 
purposes,  by  the  present  plaintiffs.  That  being  so,  the  right  of 
the  present  plaintiffs  to  this  cotton,  subject  to  this  agreement, 
is,  I  think,  clear,  because  the  agreement  is  an  agreement  pur- 
porting to  be  made  on  behalf  of  the  then  de  facto  existing  gov- 
ernment, 9Jid  not  of  any  other  persons.  That  case  of  The  King 
of  the  Two  Sicilies  and  the  case  of  The  King  of  Spain,  and 
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other  cases  of  the  same  kind,  which  it  is  not  necessary  to  go 
through,  show  that  whenever  a  government  de  facto  has  ob- 
tained the  possession  of  property,  as  a  government,  and  for  the 
purposes  of  government  de  facto,  the  government  which  dis- 
places it  succeeds  to  all  the  rights  of  the  former  government, 
and,  among  other  things,  succeeds  to  the  property  they  have 
so  acquired. 

"Now  I  come  to  the  second  head  of  the  question,  and  I  con- 
fess at  this  moment,  as  at  present  advised,  I  do  not  feel  much 
doubt  on  the  subject,  namely,  the  question  whether  or  not, 
taking  this  property,  they  must  or  must  not  take  it  subject  to 
the  agreement.  It  appears  to  me,  at  present,  they  must  take 
it  subject  to  the  agreement.  It  is  an  agreement  entered  into  by 
a  de  facto  government,  treating  with  persons  who  have  a  per- 
fect right  to  deal  with  them.  I  apprehend  if  they  had  been 
American  subjects  they  might  do  so.  One  of  them,  Prioleau,  is 
not  an  American  subject; "he  is  a  naturalized  British  subject; 
he  would  have  a  perfect  righl;  to  deal  with  a  de  facto  govern- 
ment; and  it  cannot  be  compared  with  any  one  of  those  cases 
Mr.  Gifford  put,  of  persons  taking  the  property  of  another  with 
knowledge  of  the  rights  of  that  other.  That  is  a  species  of  argu- 
ment that  cannot  be  applied  to  international  cases  of  this  de- 
scription, and  for  a  very  good  re^ason;  if  so,  there  would  be 
no  possibility  during  the  existence  of  a  government  de  facto 
of  any  person  dealing  with  that  government  in  any  part  of 
the  world.  The  courts  of  every  country  recognize  a  govern- 
ment de  facto  to  this  extent,  for  the  purpose'  of  saying  you 
are  established  de  facto,  if 'you  are  carrying  on  the  course  of 
government,  if  you  are  allowed  by  those  whom  you  affect  to 
govern  to  levy  taxes  on  them,  and  they  pay  those  taxes,  and 
contribution  is  made  accordingly,  or  you  are  acquiring  prop- 
erty, and  are  at  war,  having  the  rights  of  belligerents,  not 
being  treated  as  mere  rebels  by  persons  who  say  they  are  the 
authorized  government  of  the  country.  Other  nations  can  have 
nothing  to  do  with  that  matter.  They  say  we  are  not  bound  to 
protect  our  subjects  who  treat  with  the  existing  government; 
and  we  must  give  to  those  subjects,  in  our  country,  every  right 
which  the  government  de  facto  can  give  to  them,  and  must  not 
allow  the  succeeding  government  to  assert  any  right  as  against 
the  contracts  which  have  been  entered  into  by  the  government 
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de  facto;  but  as  expressed  by  Lord  Cranforth  in  the  case  re- 
ferred to,  they  must  succeed  in  every  respect  to  the  property 
as  they  find  it,  and  subject  to  all  the  conditions  and  liabilities 
to  which  it  is  subject  and  by  which  they  are  bound.  Other- 
wise, I  do  not  see  any  answer  to  Mr.  James's  illustration,  and 
I  do  not  see  why  there  should  not  have  been  a  bill  filed  to  have 
The  Alabama  delivered  up  *  *  *  because  on  the  theory  of 
the  present  plaintiffs,  it  was  their  property  just  as  much  as 
their  cotton  is  now.  If  the  case  had  been  this  (and  it  is  the 
only  case  I  can  consider  as  making  any  difference,  but  that 
difference  would  be  fatal  to  the  plaintiffs'  ease  in  another  point 
of  view) :  if  they  had  been  a  set  of  marauders,  a  set  of  robbers 
(as  was  said  to  be  the  case  in  the  Kingdom  of  Naples,  truly  or 
untruly),  devastating  the  country,  and  acquiring  property  in 
that  way,  and  then  affecting  to  deal  with  your  subjects  in  Eng- 
land, it  would  not  be  the  United  States,  but  the  individuals  who 
had  been  robbed  and  suffered,  who^  could  come  as  plaintiffs. 
The  United  States  could  only  come  to  claim  this  because  it  has 
been  raised  by  public  contribution;  and  although  the"  United 
States,  who  are  now  the  government  de  facto  and  de  jure, 
claim  it  as  public  property,  yet  it  would  not  be  public  property 
unless  it  was  raised,  as  I  have  said,  by  exercising  the  rights 
of  government,  and  not  by  means  of  mere  robbery  and  violence. 

"I  confess,  therefore,  I  have  no  little  doubt,  that  this  agree- 
ment is  one  that  would  be  binding  on  the  plaintiffs,  that  I  can- 
not act  against  these  gentlemen  without  securing  to  them  the 
reasonable  benefit  of  this  agreement;  and  I  cannot  put  them 
under  any  terms  which  would  exclude  them  from  the  reason- 
able benefit  of  what  they  are  entitled  to,  and  must  be  held 
entitled  to,  as  I  think,  at  the  hearing  of  the  cause." 

(The  Vice  Chancellor  then  proceeds  to  decree  that  the  cot- 
ton was  now  the  property  of  the  United  States  Government,  but 
that  they  must  take  it  subject  to  the  obligations  entered  into 
respecting  it  by  the  de  facto  Confederate  Government. 

The  defendant  Prioleau  was  appointed  receiver,  with  power 
to  sell  the  cotton,  but  he  was  required  to  give  security  for  its 
value  ultra  the  £20,000,  the  amount  of  the  defendant's  lien.) 
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CHAPTER  VI. 

THE  LAW  OF  WAR. 

Responsibility  of  Citizens  for  Hostile  Action. 

KENNETT  V.  CHAMBERS, 

14  How.  38  (U.  S.).    1852. 

[The  case  arose  upon  a  contract  between  private  parties,  in 
which  it  was  agreed  to  convey  the  property  in  Texas  in  return  for 
certain  payments  of  money,  and  which  contained  the  recital 
that  the  party  of  the  second  part  was  desirous  of  assisting  Gen- 
eral Chambers,  the  party  of  the  first  part,  in  raising,  arming,  and 
equipping  volunteers  for  Texas,  and  of  advancing  the  cause  of 
freedom  and  independence  of  that  State.  The  contract  was 
made  at  the  tiitne  when  Texas  was  in  rebellion  against  the  Mex- 
ican Government  and  before  its  independence  had  been  recog- 
nized by  the  United  States.  The  Supreme  Court  held  the  con- 
tract illegal  and  void.  Chief  Justice  Taney  developed  the  basis 
of  the  decision  in  the  following  striking  language:] 

The  intercourse  of  this  country  with  foreign  nations,  and  its 
policy  in  regard  to  them,  are  placed  by  the  Constitution  of  the 
United  States  in  the  hands  of  the  Government,  and  its  deci- 
sions upon  these  subjects  are  obligatory  upon  every  citizen  of 
the  Union.  He  is  bound  to  be  at  war  with  the  nation  against 
which  the  war-making  power  has  declared  war,  and  equally 
bound  to  commit  no  act  of  hostility  against  a  nation  with  which 
the  Government  is  in  amity  and  friendship.  This  principle  is  uni- 
versally acknowledged  by  the  law  of  nations.  It  lies  at  the  foun- 
dation of  all  governments,  as  there  could  be  no  social  order  or 
peaceful  relations  between  the  citizens  of  different  countries 
without  it.  It  is,  however,  more  emphatically  true  in  relation 
to  citizens  of  the  United  States.  For  as  the  sovereignty  resides 
in  the  people,  every  citizen  is  a  portion  of  it,  and  is  himself 
personally  bound  by  the  laws  which  the  representatives  of  the 
sovereignty  may  pass,  or  the  treaties  into  which  they  may  enter, 
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within  the  scope  of  their  delegated  authority.  And  when  that 
authority  has  plighted  its  faith  to  another  nation  that  there 
shall  be  peace  and  friendship  between  the  citizens  of  the  two 
countries,  every  citizen  of  the  United  States  is  equally  and 
personally  pledged.  The  compact  is  made  by  the  department 
of  the  Government  upon  which  he  himself  has  agreed  to  confer 
the  power.  It  is  his  own  personal  compact  as  a  portion  of  the 
sovereignty  in  whose  behalf  it  is  made.  And  he  can  do  no  act, 
nor  enter  into  any  agreement,  to  promote  or  encourage  revolt 
or  hostilities  against  the  territories  of  a  country  with  which  our 
(Government  is  pledged  by  treaty  to  be  at  peace,  without  a 
breach  of  his  duty  as  a  citizen,  and  the  breach  of  the  faith 
pledged  to  the  foreign  nation.  And  if  he  does  so  he  cannot 
claim  the  aid  of  a  court  of  justice  to  enforce  it.  The  appellants 
say,  in  their  contract,  that  they  were  induced  to  advance  the 
money  by  the  desire  to  promote  the  cause  of  freedom.  But  our 
own  freedom  cannot  be  preserved  without  obedience  to  our 
own  laws,  nor  social  order  preserved  if  the  judicial  branch  of 
the  Government  countenanced  and  sustained  contracts  made  in 
violation  of  the  duties  which  the  law  imposes,  or  in  contraven- 
tion of  the  known  and  established  policy  of  the  political  de- 
partment, acting  within  the  limits  of  its  constitutional  power. 
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CHAPTER  VII. 

INTERNATIONAL    LAW    RELATING    TO    NEUTRALITY. 

Classification  of  Contraband. 

THE  PETBRHOFF. 

5WaU.  28  (U.  S.).     1866. 

And  this  brings  us  to  the  question:  Was  any  portion  of  the 
cargo  of  The  Peterhoff  contraband? 

The  classification  of  goods  as  contraband  or  not  contraband 
has  much  perplexed  text-writers  and  jurists.  A  strictly  accu- 
rate and  satisfactory  classification  is  perhaps  impracticable; 
but  that  which  is  best  supported  by  the  American  and  English 
decisions  may  be  said  to  divide  all  merchandise  into  three 
classes.  Of  these  classes,  the  first  consists  of  articles  manufac- 
tured and  primarily  and  ordinarily  used  for  military  .purposes 
in  time  of  war;  the  second,  of  articles  which  may  be  and  are 
used  for  purposes  of  war  and  peace,  according  to  the  circum- 
stances ;  the  third,  of  articles  exclusively  used  for  peaceful  pur- 
poses. 

Merchandise  of  the  first  class,  destined  to  a  belligerent 
country  or  places  occupied  by  the  army  or  navy  of  a  belligerent, 
is  always  contraband;  merchandise  of  the  second  class  is  con- 
traband only  when  actually  destined  to  the  military  or  naval 
use  of  a  belligerent;  while  merchandise  of  the  third  class  is 
not  contraband  at  all,  though  liable  to  seizure  and  condemna- 
tion for  violation  of  blockade  or  siege. 

A  considerable  portion  of  the  cargo  of  The  Peterhoff  was  of 
the  third  class,  and  need  not  be  further  referred  to.  A  large 
portion  was,  perhaps,  of  the  second  class,  but  is  not  proved,  as 
we  think,  to  have  been  actually  destined  to  belligerent  use,  and 
cannot,  therefore,  be  treated  as  contraband.  Another  portion 
was,  in  our  judgment,  of  the  first  class,  or,  if  of  the  second, 
destined  directly  to  the  rebel  military  service.  This  portion  of 
the  cargo  consisted  of  the  cases  of  artillery  harness,  and  of 
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articles  described  in  the  invoices  as  "men's  army  bluchers," 
"artillery  boots,"  and  "government  regulation  gray  blankets." 
Tljese  goods  come  fairly  under  the  description  of  goods  pri- 
marily and  ordinarily  used  for  military  purposes  in  time  of 
war.    They  make  part  of  the  necessary  equipment  of  an  army. 

It  is  true  that  even  these  goods,  if  really  intended  for  sale 
in  the  market  of  Matamoras,  would  be  free  of  liability;  for 
contraband  may  be  transported  by  neutrals  to  a  neutral  port,  if 
intended  to  make  part  of  its  general  stock  in  trade.  But  there 
is  nothing  in  the  case  which  tends  to  convince  us  that  such  was 
their  real  destination,  while  all  the  circumstances  indicate  that 
these  articles,  at  least,  were  destined  for  the  use  of  the  rebel 
forces  then  occupying  Brownsville,  and  other  places  in  the 
vicinity. 

And  contraband  merchandise  is  subject  to  a  different  rule 
in  respect  to  ulterior  destination  than  that  which  applies  to 
merchandise  not  contraband.  The  latter  is  liable  to  capture 
only  when  a  violation  of  blockade  is  intended ;  the  former  when 
destined  to  the  hostile  country,  or  to  the  actual  military  or  naval 
use  of  the  enemy  whether  blockaded  or  not.  The  trade  of  neu- 
trals with  belligerents  in  articles  not  contraband  is  free  unless 
interrupted  by  blockade;  the  conveyance  by  neutrals  to  bellig- 
erents of'  contraband  articles  is  always  unlawful,  and  such 
articles  may  always  be  seized  during  transit  by  sea.  Hence, 
while  articles,  not  contraband,  might  be  sent  to  Matamoras 
and  beyond  to  the  rebel  region,  where  communications  were  not 
interrupted  by  blockade,  articles  of  contraband  character,  des- 
tined in  fact  to  a  State  in  rebellion,  or  for  the  use  of  rebel  mil- 
itary forces,  were  liable  to  capture  though  primarily  destined 
to  Matamoras. 

"We  are  obliged  to  conclude  that  the  portion  of  the  cargo  which 
we  have  characterized  as  contraband  must  be  condemned. 

And  it  is  an  established  rule  that  the  part  of  the  cargo  be- 
longing to  the  same  owner  as  the  contraband  portion  must  share 
its  fate.  This  rule  is  well  stated  by  Chancellor  Kent,  thus: 
"Contraband  articles  are  infectious,  as  it  is  called,  and  contam- 
inate the  whole  cargo  belonging  to  the  same  owners,  and  the 
invoice  of  any  particular  article  is  not  usually  admitted  to 
exempt  it  from  general  confiscation." 

So  much  of  the  cargo  of  The  Peterhoff,  therefore,  as  actually 

707 


34  INTERNATIONAL  LAW 

belonged  to  the  owner  of  the  artillery  harness,  and  the  other 
contraband  goods,  must  also  be  condemned. 

The  other  question  relates  to  costs  and  expenses. 

Formerly  conveyance  of  contraband  subjected  the  ship  to  for- 
feiture; but  in  more  modern  times,  that  consequence,  in  ordi- 
nary eases,  attached  only  to  the  freight  of  the  contraband  mer- 
chandise.    That  consequence  only  attaches  in  the  present  case. 

But  the  fact  of  such  conveyance  may  be  properly  taken  into 
consideration,  with  other  circumstances,  in  determining  the 
question  of  costs  and  expenses. 

It  was  the  duty  of  the  captain  of  The  Peterhoff,  when  brought 
to  by  The  Vanderbilt,  to  send  his  papers  on  board,  if  required. 
He  refused  to  do  so.  The  circumstances  might  well  excite  sus- 
picion. The  captain  of  a  merchant  steamer  like  The  Peterhoff 
is  not  privileged  from  search  by  the  fact  that  he  has  govern- 
ment mail  on  board;  on  the  contrary  he  is  bound  by  that  cir- 
cumstance to  strict  performance  of  neutral  duties  and  to  special 
respect  for  belligerent  rights. 

The  search  led  to  the  belief  on  the  part  of  the  officers  of  The 
VanderhiM  that  there  was  contraband  on  board,  destined  to 
the  enemy.  This  belief,  it  is  now  apparent,  was  warranted, 
it  was  therefore  the  duty  of  the  captors  to  bring  The  Peter- 
hoff in  for  adjudication,  and  clearly  they  are  not  liable  for  the 
costs  and  expenses  of  doing  so. 

On  the  other  hand,  not  only  was  the  captain  in  the  wrong  in 
the  refusal  just  mentioned,  but  it  appears  that  the  papers  were 
destroyed  on  board  his  ship  at  the  time  of  capture.  Some 
papers  were  burned  by  a  passenger  named  Mohl,  or  by  his 
directions.  A  package  was  also  thrown  overboard  by  the  direc- 
tion of  the  captain.  This  package  is  variously  described  by  the 
witnesses  as  a  heavy  sealed  package  wrapped  in  loose  paper;  as 
a  box  of  papers ;  and  as  a  packet  of  dispatches  sealed  up  in 
canvas  and  weighted  with  lead.  By  the  captain  it  is  repre- 
sented as  a  package  belonging  to  Mohl,  and  containing  a  white 
powder.  We  are  unable  to  credit  this  representation.  It  is 
highly  improbable  that,  under  the  circumstances  described  by 
the  captain,  he  would  have  thrown  any  package  overboard  at 
such  a  time,  and  with  the  plain  intent  of  concealing  it  from  his 
captors,  if  it  contained  nothing  likely,  in  his  opinion,  to  preju- 
dice the  case  of  the  ship  and  cargo. 
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We  must  say  that  his  conduct  was  inconsistent  with  the  frank- 
ness and  good  faith  to  which  neutrals,  engaged  in  a  commerce 
open  to  great  suspicion,  are  most  strongly  bound.  Consid- 
ering the  other  facts  in  the  case,  however,  and  the  almost  cer- 
tain destination  of  the  ship  to  a  neutral  port,  with  a  cargo,  for 
the  most  part,  neutral  in  character  and  destination,  we  shaU 
not  extend  the  effect  of  this  conduct  of  the  captain  to  condemna- 
tion, but  we  shall  decree  payment  of  costs  and  expenses  by  the 
ship  as  a  condition  of  restitution. 

Decree  accordingly. 
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CHAPTER  I. 
WHAT  IS  INTERSTATE  COMMERCE. 

Commerce  Defined — Distinction  Between  Interstate  and 
Intrastate  Commerce. 

GIBBONS  V.  OGDEN. 

9  Wheaton  1  (U.  S.).    1824. 

[The  case  came  up  on  a  writ  of  error  to  a  New  York  state 
court,  which  had  upheld  the  act  of  the  state  legislature  granting 
to  Robert  R.  Livingstone  and  Robert  Fulton  the  exclusive  right 
to  navigate  all  the  waters  within  the  jurisdiction  of  that  state, 
with  boats  moved  by  fire  or  steam,  for  a  term  of  years  which  had 
not  yet  expired.  This  exclusive  right  had  been  transferred  by 
the  original  grantees  to  John  R.  Livingstone,  and  by  him  to  the 
complainant,  Ogden,  who  sought  to  restrain  Gibbons,  the  owner 
of  several  steamboats,  from  operating  in  the  waters  within  the 
jurisdiction  of  the  state  of  New  York.  The  state  court  had 
granted  a  decree  enjoining  the  rival  boats.] 

MARSHALL,  C.  J.,  delivered  the  opinion  of  the  court,  and, 
after  stating  the  case,  proceeded  as  follows : 

The  appellant  contends  that  this  decree  is  erroneous,  because 
the  laws  which  purport  to  give  the  exclusive  privilege  it  sustains 
are  repugnant  to  the  Constitution  and  laws  of  the  United  States. 

They  are  said  to  be  repugnant, — 

1.  To  that  clause  in  the  Constitution  which  authorizes  con- 
gress to  regulate  commerce. 

2.  To  that  which  authorizes  congress  to  promote  the  progress 
of  science  and  useful  arts. 

The  state  of  New  York  maintains  the  constitutionality  of  these 
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laws;  and  their  legislature,  their  council  of  revision,  and  their 
judges,  have  repeatedly  concurred  in  this  opinion.  It  is  sup- 
ported by  great  names, — ^by  names  which  have  all  the  titles  to 
consideration  that  virtue,  intelligence  and  office  can  bestow.  No 
tribunal  can  approach  the  decision  of  this  question  without  feel- 
ing a  just  and  real  respect  for  that  opinion  which  is  sustained  by 
such  authority;  but  it  is  the  province  of  this  court,  while  it 
respects,  not  to  bow  to  it  implicitly;  and  the  judges  must  exer- 
cise, in  the  examination  of  the  subject,  that  understanding  which 
Providence  has  bestowed  upon  them,  with  that  independence 
which  the  people  of  the  United  States  expect  from  this  depart- 
ment of  the  government. 

As  preliminary  to  the  very  able  discussions  of  the  Constitution 
which  we  have  heard  from  the  bar,  and  as  having  some  influence 
on  its  construction,  reference  has  been  made  to  the  political  situ- 
ation of  these  states,  anterior  to  its  formation.  It  has  been  said 
that  they  were  sovereign,  were  completely  independent,  and  were 
connected  with  each  other  only  by  a  league.  This  is  true.  But, 
when  these  allied  sovereigns  converted  their  league  into  a  gov- 
ernment, when  they  converted  their  congress  of  ambassadors, 
deputed  to  deliberate  on  their  common  concerns,  and  to  recom- 
mend measures  of  general  utility,  into  a  legislature,  empowered 
to  enact  laws  on  the  most  interesting  subjects,  the  whole  char- 
acter in  which  the  states  appear  underwent  a  change,  the  extent 
of  which  must  be  determined  by  a  fair  consideration  of  the 
instrument  by  which  that  change  was  effected. 

This  instrument  contains  an  enumeration  of  powers  expressly 
granted  by  the  people  to  their  government.  It  has  been  said 
that  these  powers  ought  to  be  construed  strictly.  But  why 
ought  they  to  be  so  construed?  Is  there  one  sentence  in  the 
Constitution  which  gives  countenance  to  this  rule?  In  the  last 
of  the  enumerated  powers,  that  which  grants,  expressly,  the 
means  for  carrying  aU  others  into  execution,  congress  is  author- 
ized "to  make  all  laws  which  shall  be  necessary  and  proper"  for 
the  purpose.    •    •    * 

The  words  are :  "Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  states,  and 
with  the  Indian  tribes."  The  subject  to  be  regidated  is  com- 
merce; and  our  Constitution  being,  as  was  aptly  said  at  the 
bar,  one  of  enumeration,  and  not  of  definition,  to  ascertain  the 
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extent  of  the  power,  it  becomes  necessary  to  settle  the  meaning 
of  the  word.  The  counsel  for  the  appellee  would  limit  it  to 
traffic,  to  buying  and  selling,  or  the  interchange  of  commodi- 
ties, and  do  not  admit  that  it  comprehends  navigation.  This 
would  restrict  a  general  term,  applicable  to  many  objects,  to  one 
of  its  significations.  Commerce,  undoubtedly,  is  traffic,  but  it  is 
something  more, — ^it  is  intercourse.  It  describes  the  commercial 
intercourse  between  nations,  and  parts  of  nations,  in  all  its 
branches,  and  is  regulated  by  prescribing  rules  for  carrying  on 
that  intercourse.  The  mind  can  scarcely  conceive  a  system  for 
regulating  commerce  between  nations  which  shall  exclude  all 
laws  concerning  navigation,  which  shall  be  silent  on  the  admis- 
sion of  the  vessels  of  the  one  nation  into  the  ports  of  the  other, 
and  be  confined  to  prescribing  rules  for  the  conduct  of  indi- 
viduals, in  the  actual  employment  of  buying  and  selling,  or  of 
barter. 

If  commerce  does  not  include  navigation,  the  government  of 
the  Union  has  no  direct  power  over  that  subject,  and  can  make 
no  law  prescribing  what  shall  constitute  American  vessels,  or 
requiring  that  they  shall  be  navigated  by  American  seamen. 
Yet  this  power  has  been  exercised  from  the  commencement  of 
the  government,  has  been  exercised  with  the  consent  of  all,  and 
has  been  understood  by  all  to  be  a  commercial  regulation.  AH 
America  understands,  and  has  uniformly  understood,  the  word 
"commerce"  to  comprehend  navigation.  It  was  so  understood, 
and  must  have  been  so  understood,  when  the  Constitution  was 
framed.  The  power  over  commerce,  including  navigation,  was 
one  of  the  primary  objects  for  which  the  people  of  America 
adopted  their  government,  and  must  have  been  contemplated  in 
forming  it.  The  convention  must  have  used  the  word  in  that 
sense,  because  all  have  understood  it  in  that  sense,  and  the 
attempt  to  restrict  it  comes  too  late. 

If  the  opinion  that  "commerce,"  as  the  word  is  used  in  the 
Constitution,  comprehends  navigation  also,  requires  any  addi- 
tional confirmation,  that  additional  confirmation  is,  we  think, 
furnished  by  the  words  of  the  instrument  itself.  It  is  a  rule  of 
construction  acknowledged  by  all,  that  the  exceptions  from  a 
power  mark  its  extent ;  for  it  would  be  absurd,  as  well  as  useless, 
to  except  from  a  granted  power  that  which  was  not  granted, — 
that  which  the  words  of  the  grant  could  not  comprehend.    If, 
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then,  there;  are  in  the  Constitution  plain  exceptions  from  the 
power  over  navigation,  plain  inhibitions  to  the  exercise  of  that 
power  in  a  particular  way,  it  is  a  proof  that  those  who  made 
these  exceptions,  and  prescribed  these  inhibitions,  understood 
the  power  to  which  they  applied  as  being  granted. 

The  9th  section  of  the  1st  article  declares  that  "no  preference 
shall  be  given,  by  any  regulation  of  commerce  or  revenue,  to 
the  ports  of  one  State  over  those  of  another."  This  clause  can- 
not be  understood  as  applicable  to  those  laws  only  which  are 
passed  for  the  purpose  of  revenue,  because  it  is  expressly  applied 
to  commercial  regulations;  and  the  most  obvious  preference 
which  can  be  given  to  one  port  over  another,  in  regulating  com- 
merce, relates  to  navigation.  But  the  subsequent  part  of  the 
sentence  is  still  more  explicit.  It  is,  "nor  shall  vessels  bound  to 
or  from  one  State,  be  obliged  to  enter,  clear,  or  pay  duties  in 

another."    These  words  have  a  direct  reference  to  navigation. 
******** 

The  word  used  in  the  Constitution,  then,  comprehends,  and 
has  been  always  understood  to  comprehend,  navigation  within 
its-meaning;  and  a  power  to  regulate  navigation  is  as  expressly 
granted  as  if  that  term  had  been  added  to  the  word  "commerce." 

To  what  commerce  does  this  power  extend?  ■  The  Constitu- 
tion informs  us,  to  commerce  "with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes."  It  has,  we 
believe,  been  universally  admitted  that  these  words  comprehend 
every  species  of  commercial  intercourse  between  the  United 
States  and  foreign  nations.  No  sort  of  trade  can  be  carried 
on  between  this  country  and  any  other  to  which  this  power 
does  not  extend.  It  has  been  truly  said  that  commerce,  as  the 
word  is  used  in  the  Constitution,  is  a  unit,  every  part  of  which 
is  indicated  by  the  term.  If  this  be  the  admitted  meaning  of 
the  word,  in  its  application  to  foreign  nations,  it  must  carry  the 
same  meaning  .  throughout  the  sentence,  and  remain  a  unit, 
nnless  there  be  some  plain  intelligible  cause  which  alters  it. 

The  subject  to  which  the  power  is  next  applied  is  commerce 
"among  the  several  States."  The  word  "among"  means  inter- 
mingled with.  A  thing  which  is  among  others  is  intermingled 
with  them.  Commerce  among  the  States  cannot  stop  at  the 
external  boundary  line  of  each  State,  but  may  be  introduced 
into  the  interior. 
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It  is  not  intended  to  say  that  these  words  comprehend  that 
commerce  which  is  completely  internal,  which '  is  carried  on 
between  man  and  man  in  a  State,  or  between  different  parts  of 
the  same  State,  and  which  does  not  extend  to  or  affect  other 
States.  Such  a  power  would  be  inconvenient  and  is  certainly 
unnecessary.     *    *    * 

But,  in  regulating  commerce  with  foreign  nations,  the  power 
of  congress  does  not  stop  at  the  jurisdictional  lines  of  the  several 
States.  It  would  be  a  very  useless  power  if  it  could  not  pass 
those  lines.  The  commerce  of  the  United  States  with  foreign 
nations  is  that  of  the  whole  United  States.  Every  district  has 
a  right  to  participate  in  it.  The  deep  streams  which  penetrate 
our  country  in  every  direction  pass  through  the  interior  of 
almost  every  State  in  the  Union,  and  furnish  the  means  of 
exercising  this  right.  If  congress  has  the  power  to  regulate  it, 
that  power  must  be  exercised  whenever  the  subject  exists.  If 
it  exists  within  the  States,  if  a  foreign  voyage  may  commence 
or  terminate  at  a  port  within  a  State,  then  the~  power  of  con- 
gress may  be  exercised  within  a  State.     *     *     * 

We  are  now  arrived  at  the  inquiry,  what  is  this  power  ? 

It  is  the  power  to  regulate;  that  is,  to  prescribe  the  rule 
by  which  comn^erce  is  to  be  governed.  This  power,  like  all 
others  vested  in  congress,  is  complete  in  itself,  ma,y  be  exercised 
to  its  utmost  extent,  and  acknowledges  no  limitations  other  than 
are  prescribed  in  the  Constitution.  These  are  expressed  in  plain 
terms,  and  do  not  affect  the  questions  which  arise  in  this  case, 
or  which  have  been  discussed  at  the  bar.  If,  as  has  always 
been  understood,  the  sovereignty  of  congress,  though  limited  to 
specified  objects,  is  plenary  as  to  those  objects,  the  power  over 
commerce  with  foreign  nations,  and  among  the  several  States, 
is  vested  in  congress  as  absolutely  as  it  would  be  in  a  single 
government,  having  in  its  constitution  the  same  restrictions  on 
the  exercise  of  the  power  as  are  found  in  the  Constitution  of 
the  United  States.  The  wisdom  and  the  discretion  of  congress, 
their  identity  with  the  people,  and  the  influence  which  their 
constituents  possess  at  elections,  are  in  this,  as  in  many  other  ^ 
instances,  as  that,  for  example,  of  declaring  war,  the  sole  re- 
straints on  which  they  have  relied,  to  secure  them  from  its 
abuse.  They  are  the  restraints  upon  which  the  people  must 
often  rely  solely,  in  all  representative  governments^ 
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The  power  of  congress,  then,  comprehends  navigation  within 
the  limits  of  every  State  in  the  Union,  so  far  as  that  naviga- 
tion may  be,  in  any  manner,  connected  with  "commerce  with 
foreign  nations,  or  among  the  several  States,  or  with  the  Indian 
tribes."  It  may,  of  consequence,  pass  the  jurisdictional  line  of 
New  York,  and  act  upon  the  very  waters  to  which  the  prohibi- 
tion now  under  consideration  applies. 

But  it  has  been  urged  with  great  earnestness  that,  although 
the  power  of  congress  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  be  co-extensive  with  the  subject 
itself,  and  have  no  other  limits  than  are  prescribed  in  the  Con- 
stitution, yet  the  States  may  severally  exercise  the  same  power 
within  their  respective  jurisdictions.  Xn  support  of  this  argu- 
ment, it  is  said  that  they  possessed  it  as  an  inseparable  attri- 
bute of  sovereignty  before  t^e  formation  of  the  Constitution, 
and  still  retain  it,  except  so  far  as  they  have  surrendered  it 
by  that  instrument ;  that  this  principle  results  from  the  nature  of 
the  govemirient,  and  is  secured  by  the  tenth  amendment ;  that 
an  affirmative  grant  of  power  is  not  exclusive,  unless  in  its 
own  nature  it  be  such  that  the  continued  exercise  of  it  by 
the  former  possessor  is  inconsistent  with  the  grant,  and  that  this 
is  not  of  that  description. 

The  appellant,  conceding  these  postulates,  except  the  last,  con- 
tends that  full  power  to  regulate  a  particular  subject  implies 
the  whole  power^  and  leaves  no  residuum;  that  a  grant  of  the 
whole  is  incompatible  with  the  existence  of  a  right  in  another 
to  any  part  of  it. 

Both  parties  have  appealed  to  the  Constitution,  to  legislative 
acts,  and  judicial  decisions;  and  have  drawn  arguments  from  all 
these  sources  to  support  and  illustrate  the  propositions  they 
respectively  maintain.     *     *     * 

In  discussing  the  question  whether  this  power  is  still  in  the 
States,  in  the  case  under  consideration,  we  may  dismiss  from 
it  the  inquiry,  whether  it  is  surrendered  by  the  mere  grant  to 
congress,  or  is  retained  Tmtil  congress  shall  exercise  the  power. 
We  may  dismiss  that  inquiry  because  it  has  been  exercised, 
and  the  regulations  which  congress  deemed  it  proper  to  make 
are  now  in  full  operation.  The  sole  question  is,  can  a  State 
regulate  commerce  with  foreign  nations  and  among  the  States 
while  congress  is  regulating  it? 
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The  counsel  for  the  respondent  answer  this  question  in  the 
affirmative,  and  rely  very  much  on  the  restrictions  in  the  10th 
section  as  supporting  their  opinion.    *     *    * 

These  restrictions,  then,  are  on  the  taxing  power,  not  on  that 
to  regulate  commerce;  and  presuppose  the  existence  of  that 
which  they  restrain,  not  of  that  which  they  do  not  purport  to 
restrain. 

But  the  inspection  laws  are  said  to  be  regulations  of  com- 
merce, and  are  certainly  recognized  in  the  Constitution  as  being 
passed  in  the  exercise  of  a  power  remaining  with  the  States. 

That  inspeetion  laws  may  have  a  remote  and  considerable 
influence  on  commerce,  will  not  be  denied;  but  that  a  power 
to  regulate  commerce  is  the  source  from  which  the  right  to 
pass  them  is  derived,  cannot  be  admitted.  The  object  of  in- 
spection laws  is  to  improve  the  quality  of  articles  produced  by 
the  labor  of  a  coiintry,  to  fit  them  for  exportation,  or,  it  may  be, 
for  domestic  use.  They  act  upon  the  subject  before  it  becomes 
an  article  of  foreign  commerce  or  of  commerce  among  the  States, 
and  prepare  it  for  that  purpose.  They  form  a  portion  of  that 
immense  mass  of  legislation  which  embraces  everything  within 
the  territory  of  a  State  not  surrendered  to  a  general  govern- 
ment; all  which  can  be  most  advantageously  exercised  by  the 
States  themselves.  Inspection  laws,  quarantine  laws,  health  laws 
of  every  description,  as  well  as  laws  for  regulating  the  internal 
commerce  of  a  State,  and  those  which  respect  turnpike  roads, 
ferries,  etc.,  are  component  parts  of  this  mass.     *    *    * 

In  our  complex  system,  presenting  the  rare  and  difficult  scheme 
of  one  general  government  whose  action  extends  over  the  whole, 
but  which  possess  only  certain  enumerated  powers;  and  of 
numerous  State  governments,  which  retain  and  exercise  all 
powers  not  delegated  to  the  Union,  contests  respecting  power 
must  arise.  Were  it  even  otherwise,  the  measures  taken  by  the 
respective  governments  to  execute  their  acknowledged  powers 
would  often  be  of  the  same  description,  and  might  sometimes 
interfere.  This,  however,  does  not  prove  that  the  one  is  exer- 
cising, or  has  a  right  to  exercise,  the  powers  of  the  other.    *    *    * 

Since,  however,  in  exercising  the  power  of  regulating  their 
own  purely  internal  affairs,  whether  of  trading  or  police,  the 
States  may  sometimes  enact  laws,  the  validity  of  which  depends 
on  their  interfering  with,  and  being  contrary  to,  an  act  of  con- 
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gress  passed  in  pursuance  of  the  Constitution,  the  court  will  enter 
upon  the  inquiry  whether  the  laws  of  New  York,  as  expounded 
by  the  highest  tribunal  of  that  State,  have,  in  their  application  to 
this  case,  come  into  collision  with  an  act  of  congress,  and  de- 
prived a  citizen  of  a  right  to  which  that  act  entitles  him.  Should 
this  collision  exist,  it  will  be  immaterial  whether  those  laws  were 
passed  in  virtue  of  a  concurrent  power  "to  regulate  commerce 
with  foreign  nations  and  among  the  several  States, "  or,  in  virtue 
of  a  power  to  regulate  their  domestic  trade  and  police.  In  one 
case  and  the  other,  the  acts  of  New  York  must  yield  to  the  law 
of  congress,  and  the  decision  sustaining  the  privilege  they  con- 
fer, against  a  right  given  by  a  law  of  the  Union,  must  be 
erroneous.     *     *     * 

In  pursuing  this  inquiry  at  the  bar,  it  has  been  said  that  the 
Constitution  does  not  confer  the  right  of  intercourse  between 
State  and  State.  That  right  derives  its  source  from  those  laws 
whose  authority  is  acknowledged  by  civilized  matfthroughout  the 
world.  Thisis  true.  The  Constitution  found  it  an  existing  right, 
and  gave  to  congress  the  power  to  regulate  it.  In  the  exercise 
of  this  power,  congress  has  passed  "An  act  for  enrolling  or 
licensing  ships  or  vessels  to  be  employed  in  the  coasting  trade  and 
fisheries,  and  for  regulating  the  same."  The  counsel  for  the 
respondent  contend  that  this  act  does  not  give  the  right  to  sail 
from  port  to  port,  but  confines  itself  to  regulating  a  pre-existing 
right,  so  far  only  as  to  confer  certain  privileges  on  enrolled  and 
licensed  vessels  in  its  exercise. 

It  will  at  once  occur  that  when  a  legislature  attaches  certain 
privileges  and  exemptions  to  the  exercise  of  a  right  over  which 
its  control  is  absolute,  ,the  law  must  imply  a  power  to  exercise 
the  right.  The,  privileges  are  gone  if  the  right  itself  be  annihi- 
lated. It  would  be  contrary  to  all  reason  and  to  the  course  of 
human  affairs  to  say  that  a  State  is  unable  to  strip  a  vessel  of 
the  particular  privileges  attendant  on  the  exercise  of  a  right, 
and  yet  may  annul  the  right  itself ;  that  the  State  of  New  York 
cannot  prevent  an  enrolled  and  licensed  vessel  proceeding  from 
Blizabethtown,  in  New  Jersey,  to  New  York,  from  enjoying,  in 
her  course  and  on  her  entrance  into  port,  all  the  privileges  con- 
ferred by  the  act  of  congress,  but  can  shut  her  up  in  her  own 
port,  and  prohibit  altogether  her  entering  the  waters  and  ports 
of  another  State.  To  the  court  it  seems  very  clear  that  the  whole 
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act  on  the  snbjeet  of  the  coasting  trade,  according  to  these  prin- 
ciples which  govern  the  construction  of  statutes,  implies  un- 
equivocally an  authority  to  licensed  vessels  to  carry  on  the  coast- 
ing trada 

But  we  win  proceed  briefly  to  notice  those  sections  which  bear 
more  directly  on  the  subject. 

The  first  section  declares  that  vessels  enrolled  by  virtue  of  a 
previous  law,  and  certain  other  vessels,  enrolled'  as  described  in 
that  act,  and  having  a  license  in  force,  as  is  by  the  act  required, 
"and  no  others,  shall  be  deemed  ships  or  vessels  of  the  United 
States,  entitled  to  the  privileges  of  ships  or  vessels  employed  in 
the  coasting  trade." 

This  section  seems  to  the  court  to  contain  a  positive  enact- 
ment that  the  vessels  it  describes  shall  be  entitled  to  the  priv- 
ileges of  ships  or  vessels  employed  in  the  coasting  trade.  These 
privileges  cannot  be  separated  from  the  trade,  and  cannot  be 
enjoyed  unless  the  trade  may  be  prosecuted.  The  grant  of  the 
privilege  is  an  idle,  empty  form,  conveying  nothing,  unless  it 
convey  the  right  to  which  the  privilege  is  attached,  and  in  the 
exercise  of  which  its  whole  value  consists.  To  construe  these 
words  otherwise  than  as  entitling  the  ships  or  vessels  described 
to  carry  on  the  coasting  trade  would  be,  we  think,  to  disregard 
the  apparent  intent  of  the  act. 

The  4th  section  directs  the  proper  officer  to  grajit  to  a  vessel 
qualified  to  receive  it,  "a  license  for  cariying  on  the  coasting 
trade,"  and  prescribes  its  form.  Aftet  reciting  the  compliance 
of  the  applicant  with  the  previous  requisites  of  the  law,  the 
operative  words  of  the  instrument  are,  "license  is  hereby  granted 
for  the  said  steamboat  Bellona  to  be  employed  in  carrying  on 
the  coasting  trade  for  one  year  from  the  date  hereof,  and  no 
longer." 

These  are  not  the  words  of  the  officer ;  they  a;re  the  words  of 
the  legislature;  and  convey  as  explicitly  the  authority  the  act 
intended  to  give,  and  operate  as  effectually,  as  if  they  had  been 
inserted  in  any  other  part  of  the  act  than  in  the  license  itself. 

The  word  "license"  means  permission^  or  authority;  and  a 
license  to  do  any  particular  thing  is  a  permission  or  authority 
to  do  that  thing;  and  if  granted  by  a  person  hamng  power  to ' 
grant  it,  transfers  to  the  grantee  the  right  to  do  whatever  it 
purports  to  authorize.    It  certainly  transfers  to  him  all  the  right 
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which  the  grantor,  can  transfer  to  do  what  is  within  the  terms  of 
the  license.  Would  the  validity  or  effect  of  such  an  instrument 
be  questioned  by  the  respondent  if  executed  by  persons  claiming 
regularly  under  the  laws  of  New  York? 

The  license  must  be  understood  to  be  what  it  purports  to  be, — 
a  legislative  authority  to  the  steamboat  Bellona  "to  be  employed 
in  carrying  on  the  coasting  trade  for  one  year  from  this  date." 

It  has  been  denied  that  these  words  authorize  a  voyage  from 
New  Jersey  to  New  York.  It  is  true  that  no  ports  are  specified ; 
but  it  is  equally  true  that  the  words  used  are  perfectly  intel- 
ligible, and  do  confer  such  authority  as  unquestionably  as  if  the 
ports  had  been  mentioned.  The  coasting  trade  is  a  term  well 
understood.  The  law  has  defined  it;  and  all  know  its  meaning 
perfectly.  The  act  describes,  with  great  minuteness,  the  various 
operations  of  a  vessel  engaged  in  it ;  and  it  cannot,  we  think,  be 
doubted  that  a  voyage  from  New  Jersey  to  New  York  is  one  of 
those  operations.     »     *     * 

If  the  power  reside  in  congress,  as  a  portion  of  the  general 
grant  to  regulate  commerce,  then  acts  applying  that  power  to 
vessels  generally  must  be  construed  as  comprehending  all  ves- 
sels. If  none  appear  to  be  excluded  by  the  language  of  the  act, 
none  can  be  excluded  by  construction.  Vessels  have  always  been 
employed,  to  a  greater  or  less  extent,  in  the  transportation  of 
passengers,  and  have  never  been  supposed  to  be,  on  that  account, 
withdrawn  from  the  control  or  protection  of  congress.  Packets 
which  ply  along  the  coast,  as  well  as  those  which  make  voyages 
between  Europe  and  America,  consider  the  transportation  of 
passengers  as  an  important  part  of  their  business.  Yet  it  has 
never  been  suspected  that  the  general  laws  of  navigation  did  not 
apply  to  them.    *    *    * 

If,  then,  it  were  even  true,  that  The  Bellona  and  The  Stoud- 
inger  were  employed  exclusively  in  the  conveyance  of  passengers 
between  New  York  and  New  Jersey,  it  would  not  follow  that 
this  occupation  did  not  constitute  a  part  of  the  coasting  trade 
of  the  United  States,  and  was  not  protected  by  the  license  an- 
nexed  to  the  answer.  But  we  cannot  perceive  how  the  occupa- 
tion of  these  vessels  can  be  drawn  into  question  in  the  case 
before  the  court.  The  laws  of  New  York,  which  grant  the  exclu- 
sive privilege  set  up  by  the  respondent,  take  no  notice  of  the 
employment  of  vessels,  and  relate  only  to  the  principle  by  which 
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they  are  propelled.  Those  laws  do  not  inquire  whether  vessels 
are  engaged  in  transporting  men  or  merchandise,  but  whether 
they  are  moved  by  steam  or  wind.  If  by  the  former,  the  waters 
of  New  York  are  closed  against  them,  though  their  cargoes  be 
dutiable  goods,  which  the  laws  of  the  United  States  permit  them 
to  enter  and  deliver  in  New  York.  If  by  the  latter,  those  waters 
are  free  to  them,  though  they  should  carry  passengers  only. 
In  conformity  with  the  law,  is  the  bill  of  the  plaintiff,  in  the 
state  court.  The  bill  does  not  complain  that  The  BeUona  and 
The  Stoudinger  carry  passengers,  but  that  they  are  moved  by 
steam.  This  is  the  injury  of  which  he  complains,  and  is  the 
sole  injury  against  the  continuance  of  which  he  asks  relief.  The 
bill  does  not  even  allege,  specially,  that  those  vessels  were  em- 
ployed in  the  transportation  of  passengers,  but  says,  generally, 
that  they  were  employed  "in  the  transportation  of  passengers, 
or  otherwise."  The  answer  avers  only  that  they  are  employed 
in  the  coasting  trade,  and  insists  on  the  right  to  carry  on  any 
trade  authorized  by  the  license.  No  testimony  is  taken,  and  the 
writ  of  injunction  and  decree  restrain  these  licensed  vessels,  not 
from  carrying  passengers,  but  from  being  moved  through  the 
waters  of  New  York  by  steam,  for  any  purpose  whatever. 

The  questions,  then,  whether  the  conveyance  of  passengers  be 
a  part  of  the  coasting  trade,  and  whether  a  vessel  can  be  pro- 
tected in  that  occupation  by  a  coasting  license,  are  not,  and  can- 
not be,  raised  in  this  case.  The  real  and  sole  question  seems  to 
be,  whether  a  steam  machine,  in  actual  use,  deprives  a  vessel  of 
the  privileges  conferred  by  a  license. 

In  considering  this  question,  the  first  idea  which  presents 
itself,  is  that  the  laws  of  congress  for  the  regulation  of  com- 
merce, do  not  look  to  the  principle  by  which  vessels  are  moved. 
That  subject  is  left  entirely  to  individual  discretion ;  and  in  that 
vast  and  complex  system  of  legislative  enactment  concerning 
it,  which  embraces  everything  which  the  legislature  thought  it 
necessary  to  notice,  there  is  not,  we  believe,  one  word  respecting 
the  peculiar  principle  by  which  vessels  are  propelled  through 
the  water,  except  what  may  be  found  in  a  single  act,  2  Stats,  at 
Large,  694,  granting  a  particular  privilege  to  steamboats.  "With 
this  exception,  every  act,  either  prescribing  duties,  or  granting 
privileges,  applies  to  every  vessel,  whether  navigated  by  the 
instrumentality]  of  wind  or  fire,  of  sails  or  machinery.    The  whole 
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weight  of  proof,  then,  is  thrown  upon  him  who  would  introduce 
a  distinction  to  which  the  words  of  the  law  give  no  countenance. 

If  a  real  difference  could  be  admitted  to  exist  between  vessels 
carrying  passengers  and  others,  it  has  already  been  observed 
that  there  is  no  fact  in  this  case  which  can  bring  up  that  ques- 
tion. And,  if  the  occupation  of  steamboats  be  a  matter  of  such 
general  notoriety  that  the  court  may  be  presumed  to  know  it, 
although  not  specially  informed  by  the  record,  then  we  deny  that 
the  transportation  of  passengers  is  their  exclusive  occupation. 
It  is  a  matter  of  general  history,  that,  in  our  western  waters, 
their  principal  employment  is  the  transportation  of  merchan- 
dise; and  all  know  that  in  the  waters  of  the  Atlantic  they  are 
frequently  so  employed. 

But  all  inquiry  into  this  subject  seems  to  the  court  to  be  put 
completely  at  rest,  by  the  act  already  mentioned,  entitled,  "An 
act  for  the  enrolling  and  licensing  of  steamboats." 

This  act  authorizes  a  steamboat  employed,  or  intended  to  be 
employed,  only  in  a  river  or  bay  of  the  United  States,  owned 
wholly  or  in  part  by  an  alien,  resident  within  the  United  States, 
to  be  enrolled  and  licensed  as  if  the  same  belonged  to  a  citizen  of 
the  United  States. 

This  act  demonstrates  the  opinion  of  congress,  that  steamboats 
may  be  enrolled  and  licensed,  in  common  with  vessels  using  sails. 
They  are,  of  course,  entitled  to  the  same  privileges,  and  can  no 
more  be  restrained  from  navigating  waters,  and  entering  ports 
which  are  free  to  such  vessels,  than  if  they  were  wafted  on  their 
voyage  by  the  winds,  instead  of  being  propelled  by  the  agency  of 
fire.  The  one  element  may  be  as  legitimately  useH  as  the  other, 
for  every  commercial  purposes  authorized  by  the  laws  of  the 
Union ;  and  the  act  of  a  State  inhibiting  the  use  of  either  to  any 
vessel  having  a  license  under  the  act  of  congress,  comes,  we 
think,  in  direct  collision  with  that  act. 

As  this  decides  the  cause,  it  is  unnecessary  to  enter  into  an 
examination  of  that  part  of  the  Constitution  which  empowers 
congress  to  promote  the  progress  of  science  and  the  useful  arts. 
The  court  is  aware  that,  in  stating  the  train  of  reasoning  by 
which  we  have  been  conducted  to  this  result,  much  time  has 
been  consumed. 

JOHNSON,  J.,  delivered  a  concurring  opinion.. 
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Scope  of  Commerce — Transmission  of  Intelligence. 

PENSACOLA  TBLEGEAPH  COMPANY  v.  WESTERN 
UNION  TELEGRAPH  COMPANY. 

96  U.  S.  1.  1877. 

[Plaintiff  sought  in  the  Circuit  Court  of  the  United  States  for 
Florida  to  enjoin  the  defendant  from  constructing  a  line  of  tele- 
graph through  the  State  to  Pensacola,  claiming  an  exclusive 
privilege  to  maintain  such  a  line  hy  virtue  of  State  legislation. 
The  bill  being  dismissed,  plaintiff  appealed  to  this  Court.] 

WAITE,  C.  J.,  delivered  the  opinion  of  the  court. 

Congress  has  power  "to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States"  (Const,  art.  1,  sect.  8,  par. 
3) ;  and  "to  establish  post-offices  and  post-roads"  (id.,  par.  7). 
The  Constitution  of  the  United  States  and  the  laws  made  in 
pursuance  thereof  are  the  supreme  law  of  the  land.  Art.  6,  par. 
2.  A  law  of  congress  made  in  pursuance  of  the  Constitution 
suspends  or  overrides  all  State  statutes  with  which  it  is  in 
conflict. 

SiQce  the  case  of  Gibbons  v.  Ogden,  9  Wheat.  1,  it  has  never 
been  doubted  that  commercial  intercourse  is  an  element  of  com- 
merce which  comes  within  the  regulating  power  of  congress. 
Post-offices  and  post-roads  are  established  to  facilitate  the  trans- 
mission of  intelligence.  Both  commerce  and  the  postal  service 
are  placed  within  the  power  of  congress,  because,  being  national 
in  their  operation,  they  should  be  under  the  protecting  care  of 
the  national  government. 

The  powers  thus  granted  are  not  confined  to  the  instrumen- 
talities of  commerce,  or  the  postal  service  known  or  in  use  when 
the  Constitution  was  adopted,'  but  they  keep  pace  with  the 
progress  of  the  country,  and  adapt  themselves  to  the  new  de- 
velopments of  time  and  circumstances.  They  extend  from  the 
horse  with  its  rider  to  the  stage-coach,  from  the  sailing-vessel  to 
the  steamboat,  from  the  coach  and  the  steamboat  to  the  railroad, 
and  from  the  railroad  to  the  telegraph,  as  these  new  agencies  are 
successively  brought  into  use  to  meet  the  demands  of  increasing 
population  and  wealth.  They  were  intended  for  the  government 
of  the  business  to  which  they  relate,  at  all  times  and  under  aU 
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circumstanees.  As  they  were  intrusted  to  the  general  govern- 
ment for  the  good  of  the  nation,  it  is  not  only  the  right,  but  the 
.duty,  of  congress  to  see  to  it  that  the  intercourse  among  the 
States  and  the  transmission  of  intelligence  are  not  obstructed  or 
unnecessarily  encumbered  by  State  legislation. 

The  electric  telegraph  marks  an  epoch  in  the  progress  of  time. 
In  a  little  more  than  a  quarter  of  a  century  it  has  changed  the 
habits  of  business,  and  become  one  of  the  necessities  of  com- 
merce. It  is  indispensable  as  a  means  of  inter-communication, 
but  especially  is  it  so  in  commercial  transactions.  The  statistics 
of  the  business  before  the  recent  reduction  in  rates  show  that 
more  than  eighty  per  cent  of  all  the  messages  sent  by  telegraph 
relate  to  commerce.  Goods  are  sold  and  money  paid  upon 
telegraphic  orders.  Contracts  are  made  by  telegraphic  corre- 
spondence, cargoes  secured,  and  the  movement  of  ships  directed. 
The  telegraphic  announcement  of  the  markets  abroad  regulates 
prices  at  home,  and  a  prudent  merchant  rarely  enters  upon  an 
important  transaction  without  using  the  telegraph  freely  to 
secure  information. 

It  is  not  only  important  to  the  people,  but  to  the  government. 
By  means  of  it  the  heads  of  the  departments  in  "Washington  are 
kept  in  close  communication  with  all  the  various  agencies  at 
home  and  abroad,  and  can  know  at  almost  any  hour,  by  inquiry, 
what  is  transpiring  anywhere  that  affects  the  interest  they  have 
in  charge. 

Under  such  circumstances,  it  cannot  for  a  moment  be 
doubted  that  this  powerful  agency  of  commerce  and  inter- 
communication comes  within  the  controlling  power  of  congress, 
certainly  as  against  hostile  State  legislation.  In  fact,  from  the 
beginniQg,  it  seems  to  have  been  assumed  that  congress  might 
aid  in  developing  the  system ;  for  the  first  telegraph  line  of  any 
considerable  extent  ever  erected  was  built  between  Washington 
and  Baltimore  only  a  little  more  than  thirty  years  ago,  with 
money  appropriated  by  congress  for  that  purpose  (5  Stat.  618) ; 
and  large  donations  of  land  and  money  have  since  been  made  to 
aid  in  the  construction  of  other  lines  (12  id.  489,  772;  13  id. 
365;  14  id.  292).  It  is  not  necessary  now  to  inquire  whether 
congress  may  assume  the  telegraph  as  part  of  the  postal  service, 
and  exclude  all  others  from  its  use.  The  present  case  is  satis- 
fied, if  we  find  that  congress  has  power,  by  appropriate  legisla- 
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tion,  to  prevent  the  States  from  placing  obstructions  in  the  way 
of  its  usefulness. 

The  government  of  the  United  States,  within  the  scope  of  its 
powers,  operates  upon  every  foot  of  territory  under  its  jurisdic- 
tion. It  legislates  for  the  whole  nation,  and  is  not  embarrassed 
by  State  lines.  Its  peculiar  duty  is  to  protect  one  part  of  the 
country  from  encroachments  by  another  upon  the  national  rights 
which  belong  to  all. 

The  State  of  Florida  has  attempted  to  confer  upon  a  single 
corporation  the  exclusive  right  of  transmitting  intelligence  by 
telegraph  over  a  certain  portion  of  its  territory.  This  embraces 
the  two  westernmost  counties  of  the  State,  and  extends  from 
Alabama  to  the  Gulf.  No  telegraph  line  can  cross  the  State 
from  east  to  west,  or  from  north  to  south,  within  these  counties, 
except  it  passes  over  this  territory.  Within  it  is  situated  an 
important  seaport,  at  which  business  centers,  and  with  which 
those  engaged  in  commercial  pursuits  have  occasion  more  or  less 
to  communicate.  The  United  States  have  there  also  the  neces- 
sary machinery  of  the  national  government.  They  have  a  navy- 
yard,  forts,  custom-houses,  courts,  post-offices,  and  the  appro- 
priate officers  for  the  enforcement  of  the  laws.  The  legislation 
of  Florida,  if  sustained,  excludes  all  commercial  intercourse  by 
telegraph  between  the  citizens  of  the  other  States  and  those 
residing  upon  this  territory,  except  by  the  employment  of  this 
corporation.  The  United  States  cannot  communicate  with  their 
own  officers  by  telegraph  except  in  the  same  way.  The  State, 
therefore,  clearly  has  attempted  to  regulate  commercial  inter- 
course between  its  citizens  and  those  of  other  States,  and  to  con- 
trol the  transmission  of  all  telegraphic  correspondence  within  its 
own  jurisdiction. 

It  is  unnecessary  to  decide  how  far  this  might  have  been  done 
if  congress  had  not  acted  upon  the  same  subject,  for  it  has 
acted.  The  statute  of  July  24,  1866,  in  effect,  amounts  to  a 
prohibition  of  all  State  monopolies  in  this  particular.  It  sub- 
stantially declares,  in  the  interest  of  commerce  and  the  con- 
venient transmission  of  intelligence  from  place  to  place  by  the 
government  of  the  United  States  and  its  citizens,  that  the  erec- 
tion of  telegraph  lines  shall,  so  far  as  State  interference  is  con- 
cerned, be  free  to  all  who  will  submit  to  the  conditions  imposed 
by  congress,  and  that  corporations  organized  Tinder  the  laws  of 
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one  State  for  constructing  and  operating  telegraph  lines  shall 
not  be  excluded  by  another  from  prosecuting  their  business 
within  its  jurisdiction,  if  they  accept  the  terms  proposed  by  the 
national  government  for  this  national  privilege.  To  this  extent, 
certainly,  the  statute  is  a  legitimate  regulation  of  commercial 
intercourse  among  the  States,  and  is  appropriate  legislation  to 
carry  into  execution  the  powers  Of  congress  over  the  postal  serv- 
ice. It  gives  no  foreign  corporation  the  right  to  enter  upon 
private  property  without  the  consent  of  the  owner  and  erect  the 
necessary  structures  for  its  business;  but  it  does  provide,  that, 
whenever  the  consent  of  the  owner  is  obtained,  no  State  legisla- 
tion shall  prevent  the  occupation  of  post-roads  for  telegraph 
purposes  by  such  corporations  as  are  willing  to  avail  themselves 
of  its  privileges. 

It  is  insisted,  however,  that  the  statute  extends  only  to  such 
military  and  post-roads  as  are  upon  the  public  domain ;  but  this, 
we  think,  is  not  so.  The  language  is,  ' '  Through  and  over  any 
portion  of  the  public  domain  of  the  United  States,  over  and 
along  any  of  the  military  or  post-roads  of  the  United  States 
which  have  been  or  may  hereafter  be  declared  such  by  act  of 
congress,  and  over,  under,  or  across  the  navigable  streams  or 
waters  of  the  United  States."  There  is  nothing  to  indicate  an 
intention  of  limiting  the  effect  of  the  words  employed,  and  they 
are,  therefore,  to  be  given  their  natural  and  ordinary  significa- 
tion. Read  in  this  way,  the  grant  evidently  extends  to  the 
public  domain,  the  military  and  post-roads,  and  the  navigable 
waters  of  the  United  States.  These  are  all  within  the  dominion 
of  the  national  government  to  the  extent  of  the  national  powers, 
and  are,  therefore,  subject  to  legitimate  congressional  regulation. 
No  question  arises  as  to  the  authority  of  congress  to  provide 
for  the  appropriation  of  private  property  to  the  uses  of  the 
telegraph,  for  no  such  attempt  has  been  made.  The  use  of  pub- 
lie  property  alone  is  granted.  If  private  property  's  required,  it 
must,  so  far  as  the  present  legislation  is  concerned,  be  obtained 
by  private  arrangement  with  its  owner.  No  compulsory  proceed- 
ings are  authorized.  State  sovereignty  under  the  Constitution 
is  not  interfered  with.    Only  national  privileges  are  granted. 

The  State  law  in  question,  so  far  as  it  confers  exclusive  rights 
upon  the  Pensacola  Company,  is  certainly  in  conflict  with  this 
legislation  of  congress.    To  that  extent  it  is,  therefore,  inopera- 
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■tive  as  against  a  corporation  of  another  State  entitled  to  the 
privileges  of  the  act  of  congress.  Such  being  the  case,  the  char- 
ter of  the  Pensacola  Company  does  not  exclude  the  Western 
Union  Company  from  the  occupancy  of  the  right  of  way  of  the 
Pensacola  and  Louisville  Railroad  Company  under  the  arrange- 
ment made  for  that  purpose. 

We  are  aware  that,  in  Paul  v.  Virginia,  8  Wall.  168,  this  court 
decided  that  a  State  might  exclude  a  corporation  of  another 
State  from  its  jurisdiction,  and  that  corporations  are  not  within 
the  clause  of  the  Constitution  which  declares  that  "the  citizens 
of  each  State  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  States."  Art.  4,  sect.  2.  That  was  not, 
however,  the  case  of  a  corporation  engaged  in  interstate  com- 
merce ;  and  enough  was  said  by  the  court  to  show,  that,  if  it  had 
been,  very  different  questions  would  have  been  presented.  The 
language  of  the  opinion  is  (p.  182) :  "It  is  undoubtedly  true, 
as  stated  by  counsel,  that  the  power  conferred  upon  congress  to 
regulate  commerce  includes  as  well  commerce  carried  on  by  cor- 
porations as  commerce  carried  on  by  individuals.  *  *  *  This 
state  of  facts  forbids  the  supposition  that  it  was  intended  in 
the  grant  of  power  to  congress  to  exclude  from  its  control  the 
commerce  of  corporations.  The  language  of  the  grant  makes  no 
reference  to  the  instrumentalities  by  which  commerce  may  be 
carried  on:  it  is  general,  and  includes  alike  commerce  by  indi- 
viduals, partnerships,  associations,  and  corporations.  *  *  * 
The  defect  of  the  argument  lies  in  the  character  of  their  (insur- 
ance, companies)  business.  Issuing  a  policy  of  insurance  is  not 
a  transaction  of  commerce.  *  *  *  Such  contracts  (policies 
of  insurance)  are  not  inter-state  transactions^  though  the  parties 
are  domiciled  in  different  States." 

The  questions  thus  suggested  need  not  be  considered  now, 
because  no  prohibitory  legislation  is  relied  upon,  except  that 
which,  as  has  already  been  seen,  is  inoperative.  Upon  principles 
of  comity,  the  corporations  of  one  State  are  permitted  to  do 
business  in  another,  unless  it  conflicts  with  the  law,  or  unjustly 
interferes  with  the  rights  of  the  citizens  of  the  State  into  whieli 
they  come.  Under  such  circumstances,  no  citizen  of  a  State  can 
enjoin  a  foreign  corporation  from  pursuing  its  business.  Until 
the  State  acts  in  its  sovereign  ^capacity,  individual  citizens  can- 
not complain.     The  State  must  determine  for  itself  when  the 
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public  good  requires  that  its  implied  assent  to  the  admission 
shall  be  withdrawn.  Here,  so  far  from  withdrawing  its  assent, 
the  State,  by  its  legislation  of  1874,  in  effect,  invited  foreign 
telegraph  corporations  to  come  in.  Whether  that  legislation,  in 
the  absence  of  congressional  action,  would  have  been  sufficient 
to  authorize  a  foreign  corporation  to  construct  and  operate  a 
line  within  the  two  counties  named,  we  need  not  decide;  but 
we  are  clearly  of  the  opinion,  that,  with  such  action  and  a  right 
of  way  secured  by  private  arrangement  with  the  owner  of  the 
land,  this  defendant  corporation  cannot  be  excluded  by  the  pres- 
ent complainant.  Decree  affirmed. 

Production  Is  Not  Commerce — ^Manufacturing  Even  with 

Intent  to  Ship  the  Products  to  Other  States 

Is  Not  Interstate  Commerce. 

KIDD  V.  PEARSON. 

128  U.  S.  1.    i888. 

The  action  in  this  case  involved  the  validity  of  an  Iowa  statute 
prohibiting  the  manufacture  of  intoxicating  liquors  in  the  state. 

LAMAR,  J.,  after  quoting  the  sections  of  the  Iowa  statute  in 
full,  delivered  the  opinion  of  the  court. 

The  supreme  court  of  Iowa,  in  its  opinion,  held  the  sections 
in  question  to  mean:  (1)  That  foreign  intoxicating  liquors 
might  be  imported  into  the  State,  and  there  kept  for  sale  by 
the  importer  in  the  original  packages,  or  for  transportation  ia 
such  packages  and  sale  beyond  the  limits  of  the  State;  (2)  that 
intoxicating  liquors  might  be  manufactured  and  sold  within  the 
State  for  mechanical,  medicinal,  culinary,  and  sacramental  pur- 
poses, but  for  no  other — not  even  for  the  purpose  of  transpor- 
tation beyond  the  limits  of  the  State;  (3)  that  the  statute,  thus 
construed,  raised  no  conflict  with  the  Constitution  of  the  United 
States,  and  was  therefore  valid.  As  the  record  presents  none 
of  the  exceptional  conditions  which  sometimes  impel  this  court 
to  disregard  inadmissible  constructions  given  by  State  courts  to 
even  their  own  State  statutes  and  State  constitutions,  we  shall 
adopt  the  construction  of  the  statute  of  Iowa  under  considera- 
tion which  has  been  given  it  by  the  supreme  court  of  that  State. 
The  questions,  then,  for  this  court  to  determine  are:  (1)  Does 

728 


LEADING  ILLUSTRATIVE  CASES'  19 

the  statute  as  thus  construed  conflict  with  §  8,  article  1,  of  the 
Constitution  of  the  United  States,  by  undertaking  to  regulate 
commerce  between  the  States;  and  (2)  does  it  conflict  with  the 
Fourteenth  Amendment  to  that  Constitution,  by  depriving  the 
owners  of  the  distillery  of  their  property  therein  without  "due 
process  of  law."  All  of  the  assignments  of  error  offered  are 
but  variant  statements  of  one  or  the  other  of  these  two  proposi- 
tions. The  second  of  the  propositions  has  been  disposed  of  by 
this  court  in  the  case  of  Mugler  v.  Kansas,  123  U.  S.  623,  8 
Sup.  Ct.  Eep.  273,  wherein  this  very  question  was  raised  upon 
a  statute  similar,  in  all  essential  respects,  to  the  provisions 
of  the  Iowa  Code  whose  validity  is  contested.  The  court  decided 
that  a  State  has  the  right  to  prohibit  or  restrict  the  manufac- 
ture of  intoxicating  liquors  within  her  limits;  to  prohibit  all 
sale  and  traffic  in  them  in  said  State ;  to  inflict  penalties  for  such 
manufacture  and  sale,  and  to  provide  regulations  for  the  abate- 
ment as  a  common  nuisance  of  the  property  used,  for  such  for- 
bidden purposes ;  and  that  such  legislation  by  a  State  is  a  clear 
exercise  of  her  undisputed  police  power,  which  does  not  abridge 
the  liberties  or  immunities  of  citizens  of  the  United  States,  nor 
deprive  any  person  of  property  without  due  process  of  law ;  nor 
in  any  way  contravenes  any  provision  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States.  Upon 
the  authority  of  that  case  and  of  the  numerous  eases  cited  in  the 
opinion  of  the  court,  we  concur  in  the  decision  of  the  Iowa 
courts  that  the  provisions  here  in  question  are  not  in  conflict 
with  the  said  amendment.  The  only  question  before  us,  there- 
fore, is  as  to  the  relation  of  the  Iowa  statutes  to  the  regulation 
of  commerce  among  the  States. 

The  line  which  separates  the  province  of  federal  authority 
over  the  regulation  of  commerce  from  the  powers  reserved  to 
the  States,  has  engaged  the  attention  of  this  court  in  a  great 
number  and  variety  of  cases.  The  decisions  in  these  cases, 
though  they  do  not  in  a  single  instance  assume  to  trace  that 
line  throughout  its  entire  extent,  or  to  state  any  rule  further 
than  to  locate  the  line  in  each  particular  case  as  it  arises,  have 
almost  uniformly  adhered  to  the  fundamental  principles  which 
Chief  Justice  Marshall,  in  the  case  of  Gibbons  v.  Ogden,  9 
Wheat.  1,  laid  down.    *    *    * 

In  the  light  of  these  principles,  and  those  which  this  court 
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in  its  numerous  decisions  has  added  in  illustration  and  more 
explicit  development,  it  will  not  be  difficult  to  determine  whether 
the  law  of  Iowa  under  consideration  invades,  either  in  purpose 
or  effect,  the  domain  of  federal  authority. 

To  support  the  affirmative,  the  plaintiff  in  error  maintains 
that  alcohol  is,  in  itself,  a  useful  commodity,  not  necessarily 
noxious,  and  is  a  subject  of  property;  that  the  very  statute 
under  consideration,  by  various  provisions,  and  especially  by 
those  which  permit,  in  express  terms,  the  manufacture  of  intoxi- 
cating liquors  for  mechanical,  medicinal,  culinary,  or  sacra- 
mental purposes,  recognizes  those  qualities,  and  expressly  author- 
izes the  manufacture ;  that  the  manufacture  being  thus  legalized, 
alcohol  not  being  per  se  a  nuisance,  but  recognized  as  property 
and  the  subject  of  lawful  commerce,  the  State  had  no  power  to 
prohibit  the  manufacture  of  it  for  foreign  sales.  The  main 
vice  in  this  argument  consists  in  the  unqualified  assumption  that 
the  statute  legalizes  the  manufacture.  The  proposition  that, 
supposing  the  goods  were  once  lawfully  called  into  existence, 
it  would  then  be  beyond  the  power  of  the  State  either  to  forbid 
or  impede  their  exportation,  may  be  conceded.  Here,  however, 
the  very  question  underlying  the  case  is  whether  the  goods  ever 
came  lawfully  into  existence.  It  is  a  grave  error  to  say  that 
the  statute  "expressly  authorized"  the  manufacture,  for  it  did 
not;  to  say  that  it  had  not  prohibited  the  manufacture,  for  it 
had  done  so ;  to  say  that  the  goods  were  of  Iowa 's  lawful  manu- 
factures, for  that  is  substantially  the  very  point  at  issue. 
******** 

We  think  the  construction  contended  for  by  plaintiff  in  error 
would  extend  the  words  of  the  grant  to  congress,  in  the  Con- 
stitution, beyond  their  obvious  import,  and  is  inconsistent  with 
its  objects  and  scope.  The  language  of  the  grant  is,  ' '  Congress 
shall  have  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States,"  etc.  These  words  are  used  with- 
out any  veiled  or  obscure  signification.  "As  men  whose  inten- 
tions require  no  concealment  generally  employ  the  words  which 
most  directly  and  aptly  express  the  ideas  they  intend  to  convey, 
the  enlightened  patriots  who  framed  our  Constitution,  and  the 
people  who  adopted  it,  must  be  understood  to  have  employed 
words  in  their  natural  sense,  and  to  have  intended  what  they 
have  said."    Gibbons  v.  Ogden,  supra.    No  distinction  is  more 
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popular  to  the  common  mind,  or  more  clearly  expressed  in 
economic  and  political  literature,  than  that  between  manufac- 
ture and  commerce.  Manufacture  is  transformation — the  fash- 
ioning of  raw  materials  into  a  change  of  form  for  use.  The 
functions  of  commerce  are  different.  The  buying  and  selling 
and  the  transportation  incidental  thereto  constitute  commerce; 
and  the  regulation  of  commerce  in  the  constitutional  sense 
embraces  the  regulation  at  least  of  such  transportation.  The 
legal  definition  of  the  term,  as  given  by  this  court  in  County  of 
Mobile  V.  Kimball,  102  U.  S.' 691,  702,  is  as  follows:  "Com- 
merce with  foreign  nations  and  among  the  States,  strictly  con- 
sidered, consists  in  intercourse  and  traffic,  including  in  these 
terms  navigation  and  the  transportation  and  transit  of  persons 
and  property,  as  well  as  the  purchase,  sale,  and  exchange  of 
commodities."  If  it  be  held  that  the  term  includes  the  regula- 
tion of  all  such  manufactures  as  are  intended  to  be  the  subject 
of  commercial  transactions  in  the  future,  it  is  impossible  to 
deny  that  it  would  also  include  all  productive  industries  that 
contemplate  the  same  thing.  The  result  would  be  that  congress 
would  be  invested,  to  the  exclusion  of  the  States,  with  the  power 
to  regulate,  not  only  manufacture,  but  also  agriculture,  horti- 
culture, stock-raising,  domestic  fisheries,  mining, — ^in  short, 
every  branch  of  human  industry.  For  is  there  one  of  them  that 
does  not  contemplate,  more  or  less  clearly,  an  interstate  or  for- 
eign market?  Does  not  the  wheat-grower  of  the  northwest,  and 
the  cotton-planter  of  the  south,  plant,  cultivate,  and  harvest 
his  crop  with  an  eye  on  the  prices  at  Liverpool,  New  York,  and 
Chicago?  The  power  being  vested  in  congress  and  denied  to 
the  States,  it  would  follow  as  an  inevitable  result  that  the  duty 
would  devolve  on  congress  to  regulate  all  of  these  delicate,  multi- 
form, and  vital  interests, — interests  which  in  their  nature  are, 
and  must  be,  local  in  all  the  details  of  their  successful 
management. 

It  is  not  necessary  to  enlarge  on,  but  only  to  suggest,  the 
impracticability  of  such  a  scheme,  when  we  regard  the  multi- 
tudinous affairs  involved,  and  the  almost  infinite  variety  of  their 
minute  details.  It  was  said  by  Chief  Justice  Marshall  that  it  is 
a  matter  of  public  history  that  the  object  of  vesting  in  con- 
gress the  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States  was  to  insure  uniformity  of  regulation 
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against  conflicting  and  discriminating  State  legislation.  See, 
also,  County  of  Mobile  v.  Kimball,  supra,  697.  This  being  true, 
how  can  it  further  that  object  so  to  interpret  the  constitutional 
provision  as  to  place  upon  congress  the  obligation  to  exercise 
the  supervisory  powers  just  indicated  ?  The  demands  of  such  a 
supervision  would  require,  not  uniform  legislation  generally 
applicable  throughout  the  United  States,  but  a  swarm  of  statutes 
only  locally  applicable,  and'  utterly  inconsistent.  Any  move- 
ment towards  the  establishment  of  rules  of  production  in  this 
vast  country,  with  its  many  different  climates  and  opportunities, 
could  only  be  at  the  sacrifice  of  the  peculiar  advantages  of  a  large 
part  of  the  localities  in  it,  if  not  of  every  one  of  them.  On  the 
other  hand,  any  movement  towards  the  local,  detailed,  and  incon- 
gruous legislation  required  by  such  an  interpretation  would  be 
about  the  widest  possible  departure  from  the  declared  object 
of  the  clause  in  question.  Nor  this  alone.  Even  in  the  exercise 
of  the  power  contended  for,  congress  would  be  confined  to  the 
regulation,  not  of  certain  branches  of  industry,  however  numer- 
ous, but  to  those  instances  in  each  and  every  branch  where  the 
producer  contemplated  an  interstate  market.  These  instances 
would  be  almost  infinite,  as  we  have  seen ;  but  still  there  would 
always  remain  the  possibility,  and  often  it  would  be  the  case, 
that  the  producer  contemplated  a  domestic  market.  In  that 
case  the  supervisory  power  must  be  executed  by  the  State,  and 
the  interminable  trouble  would  be  presented  that  whether  the 
one  power  or  the  other  should  exercise  the  authority  in  ques- 
tion would  be  determined,  not  by  any  general  or  intelligible  rule, 
but  by  the  secret  and  changeable  intention  of  the  producer  in 
each  and  every  act  of  production.  A  situation  more  paralyzing 
to  the  State  governments,  and  more  provocative  of  conflicts 
between  the  general  government  and  the  States,  and  less  likely 
to  have  been  what  the  framers  of  the  Constitution  intended,  it 
would  be  difficult  to  imagine. 

We  find  no  provisions  in  any  of  the  sections  of  the  statute 
under  consideration,  the  object  and  purpose  of  which  are  to 
exert  the  jurisdiction  of  the  State  over  persons  or  property  or 
transactions  within  the  limits  of  other  States;  or  to  act  upon 
intoxicating  liquors  as  exports,  or  while  they  are  in  process  of 
exportation  or  importation.  Its  avowed  object  is  to  prevent, 
not  the  carrying  of  intoxicating  liquors  out  of  the  State,  but  to 
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prevent  their  manufacture,  except  for  specified  purposes,  within 
the  State.  It  is  true  that,  notwithstanding  its  purposes  and  ends 
are  restricted  to  the  jurisdictional  limits  of  the  State  of  Iowa,  and 
apply  to  transactions  wholly  internal  and  between  its  own  citi- 
zens, its  effects  may  reach  beyond  the  State,  by  lessening  the 
amount  of  intoxicating  liquors  exported.  But  it  does  not  fol- 
low that,  because  the  products  of  a  domestic  manufacture  may 
ultimately  become  the  subjects  of  interstate  commerce,  at  the 
pleasure  of  the  manufacturer,  the  legislation  of  the  State  respect- 
ing such  manufacture  is  an  attempted  exercise  of  the  power 
to  regulate  commerce  exclusively  conferred  upon  congress.  Can 
it  be  said  that  a  refusal  of  a  State  to  allow  articles  to  be  manu- 
factured within  her  borders  (for  export)  any  more  directly  or 
materially  affects  her  external  commerce  than  does  her  action 
in  forbidding  the  retail  within  her  borders  of  the  same  articles 
after  they  have  left  the  hands  of  the  importers  ?  That  the  lat- 
ter could  be  done  was  decided  years  ago,  and  we  think  there  is 
no  practical  difference  in  principle  between  the  two  cases.  "As 
has  been  often  said,  legislation  [by  a  State]  may  in  a  great 
variety  of  ways  affect  commerce  and  persons  engaged  in  it,  with- 
out constituting  a  regulation  of  it  within  the  meaning  of  the 
Constitution,"  unless,  under  the  guise  of  police  regulations,  it 
imposes  a  direct  burden  upon  interstate  commerce,  or  directly 
interferes  with  its  freedom.  Hall  v.  De  Cuir,  95  U.  S.  485,  487. 
*  *  *  The  manufacture  of  intoxicating  liquors  in  a  State 
is  none  the  less  business  within  that  State  because  the  manu- 
facturer intends,  at  his  convenience,  to  export  such  liquors  to 
foreign  countries  or  to  other  States.  This  court  has  already 
decided  that  the  fact  that  an  article  was  manufactured  for 
export  to  another  State  does  not  of  itself,  make  it  an  article  of 
interstate  commerce  within  the  meaning  of  §  8,  art.  1,  of  the 
Constitution,  and  that  the  intent  of  the  manufacturer  does  not 
determine  the  time  when  the  article  or  product  passes  from  the 
control  of  the  State  and  belongs  to  commerce.  "We  refer  to  the 
case  of  Coe  v.  Errol,  116  U.  S.  517.     *     *    * 

The  police  power  of  a  State  is  as  broad  and  plenary  as  its 
taxing  power;  and  property  within  the  State  is  subject  to  the 
operations  of  the  former  so  long  as  it  is  within  the  regulating 
restrictions  of  the  latter. 

The  judgment  of  the  supreme  court  of  Iowa  is  afSrmed. 
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Right  to  Engage  in  Interstate  Commerce. 

INTERNATIONAL  TEXTBOOK  CO.  v.  PIGG. 

217  U.  S.  91.    1910. 

HARLAN,  J.,  delivered  the  opinion  of  the  court. 

*  *  *  But  this  view  as  to  the  meaning  of  the  Kansas 
statute  does  not  necessarily  lead  to  an  affirmance  of  the  judg- 
ment below,  if,  as  the  plaintiff  contends,  the  business  in  which 
it  is  regularly  engaged  is  interstate  in  its  nature,  and  if  the 
statute,  by  its  necessary  operation,  materially  or  directly  bur- 
dens that  business. 

It  is  true  that  the  business  in  which  the  International  Text- 
book Company  is  engaged  is  of  a  somewhat  exceptional  charac- 
ter, but,  in  our  judgment,  it  was,  in  its  essential  characteristics, 
commerce  among  the  States  within  the  meaning  of  the  Con- 
stitution of  the  United  States.  It  involved,  as  already  suggested, 
regular  and  practically  continuous  intercourse  between  the 
Text-book  Company,  located  in  Pennsylvania,  and  its  scholars 
and  agents  in  Kansas  and  other  States.  That  intercourse  was 
conducted  by  means  of  correspondence  through  the  mails  with 
such  agents  and  scholars.  While  this  mode  of  imparting  and 
acquiring  an  education  may  not  be  such  as  is  commonly  adopted 
in  this  country,  it  is  a  lawful  mode  to  accomplish  the  valuable 
purpose  the  parties  have  in  view.  More  than  that ;  this  mode — 
looking  at  the  contracts  between  the  Text-book  Company  and 
its  scholars — ^involved  the  transportation  from  the  State  where 
the  school  is  located 'to  the  State  in  which  the  scholar  resides, 
of  books,  apparatus,  and  papers,  useful  or  necessary  in  the  par- 
ticular course  of  study  the  scholar  is  pursuing,  and  in  respect  of 
which  he  is  entitled,  from  time  to  time,  by  virtue  of  his  con- 
tract, to  information  and  direction.  Intercourse  of  that  kind, 
between  parties  in  different  States, — ^particularly  when  it  is  in 
execution  of  a  valid  contract  between  them, — ^is  as  much  inter- 
course in  the  constitutional  sense,  as  intercourse  by  means  of 
the  telegraph, — "a  new  species  of  commerce,"  to  use  the  words 
of  this  court  in  Pensacola  Teleg.  Co.  v.  Western  U.  Teleg.  Co., 
96  IT.  S.  1,  9,  24  L.  ed.  708,  710.  In  the  great  case  of  Gibbons  v. 
Ogden,  9  Wheat.  1,  189,  6  L.  ed.  23,  68,  this  court,  speaking  by 
Chief  Justice    Marshall,   said:     "Commerce,   undoubtedly,   is 
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traffic;  but^it  is  something  more;  it  is  intercourse."  Referring 
to  the  constitutional  power  of  congress  to  regulate  commerce 
among  the  States  and  with  foreign  countries,  this  court  said 
in  the  Pensaeola  case,  just  cited,  that  "it  is  not  only  the  right, 
but  the  duty,  of  congress,  to  see  to  it  that  intercourse  among 
the  States  and  the  transmission  of  intelligence  are  not  obstructed 
or  unnecessarily  encumbered  by  State  legislation."  This  prin- 
ciple has  never  been  modified  by  any  subsequent  decision  of 
this  court. 

The  same  thought  was  expressed  in  "Western  U.  Teleg.  Co.  v. 
Pendleton,  122  U.  S.  347,  356,  where  the  court  said:  "Other 
commerce  deals  only  with  persons,  or  with  visible  and  tangible 
things.  But  the  telegraph  transports  nothing  visible  and  tan- 
gible; it  carries  only  ideas,  wishes,  orders  and  intelligence."  It 
was  said  in  the  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit, speaking  by  Judge  Sanborn,  in  Butler  Bros.  Shoe  Co.  v. 
United  States  Rubber  Co.,  84  C.  C.  A.  167,  183,  156  Fed.  1,  17, 
that  "aU  interstate  commerce  is  not  sales  of  goods.  Importa- 
tion into  one  State  from  another  is  the  indispensable  element, 
the  test,  of  interstate  commerce ;  and  every  negotiation,  contract, 
trade,  and  dealing  between  citizens  of  different  States,  which 
contemplates  and  causes  such  importation,  whether  it  be  of 
goods,  persons,  or  information,  is  a  transaction  of  interstate  com- 
merce." If  intercourse  between  persons  in  different  States  by 
means  of  telegraphic  messages  conveying  intelligence  or  infor- 
mation is  commerce  among  the  States,  which  no  State  may 
directly  burden  or  unnecessarily  encumber,  we  cannot  doubt  that 
intercourse  or  communication  between  persons  in  different  States, 
by  means  of  correspondence  through  the  mails,  is  commerce 
among  the.  States  within  the  meaning  of  the  Constitution,  espe- 
cially where,  as  here,  such  intercourse  and  communication  really 
relate  to  matters  of  regulair,  continuous  business,  and  to  the 
making  of  contracts  and  the  transportation  of  books,  papers,  etc., 
appertaining  to  such  business.  In  our  further  consideration 
of  this  case,  we  shall  therefore  assume  that  the  business  of  the 
Text-book  Company,  by  means  of  correspondence  through  the 
mails  and  otherwise  between  Kansas  and  Pennsylvania,  was 
interstate  in  its  nature. 

We  must  next  inquire  whether  the  statute  of  Kansas,  if  applied 
to  the  International  Text-book  Company,  would  directly  burden 
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its  right,  by  means  of  correspondence  through  the  mails  and  by 
its  agents,  to  secure  written  agreements  with  persons  in  other 
States,  whereby  such  persons,  for  a  valuable  consideration,  con- 
tract to  pay  a  given  amount  for  scholarships  in  its  correspond- 
ence schools,  and  to  have  sent  to  them,  as  found  necessary,  from 
time  to  time,  books,  papers,  apparatus,  and  information,  needed 
in  the  prosecution,  in  their  respective  States,  of  the  particular 
study  which  the  scholar  has  elected  to  pursue  under  the  guid- 
ance of  those  who  conduct  such  schools  at  Scranton?  Let  us 
see  what  effect  the  statute,  by  its  necessary  operation,  must  have 
on  the  conduct  of  the  company's  business. 

In  the  first  place,  it  is  made  a  condition  precedent  to  the 
authority  of  a  corporation  of  another  State,  except  banking, 
insurance,  and  railroad  corporations,  to  do  business  in  Kansas, 
that  it  shall  prepare,  deliver,  and  file  with  the  secretary  of  state 
a  detailed  "statement,"  showing  the  amount  of  the  authorized, 
paid-up,  par,  and  market  value  of,  its  capital  stock,  its  assets 
and  liabilities,  a  list  of  its  stockholders,  with  their  respective 
postoffice  addresses,  and  the  shares  held  and  paid  for  by  each, 
and  the  names  and  postoffice  addresses  of  the  officers,  trustees, 
or  directors  and  managers.     *     *     * 

Was  it  competent  for  the  State  to  prescribe,  as  a  condition  of 
the  right  of  the  Text-book  Company  to  do  interstate  business  in 
Kansas,  such  as  was  transacted  with  Pigg,  that  it  should  pre- 
pare, deliver,  and  file  with  the  secretary  of  State  the  statement 
mentioned  in  §  1283  ?  The  above  question  must  be  answered  in 
the  negative  upon  the  authority  of  former  adjudications  by  this 
court.  A  case  in  point  is  Crutcher  v.  Kentucky,  141  U.  S.  47, 
56,  57,  35  L.  ed.  649,  652,  11  Sup.  Ct.  Rep.  851,  853,  854,  often 
referred  to  and  never  qualified  by  any  subsequent  decision. 
That  case  arose  under  a  statute  of  Kentucky  regulating  agencies 
of  foreign  express  companies.  The  statute  required  as  a  con- 
dition of  the  right  of  the  agent  of  an  express  company  not 
incorporated  by  the  laws  of  Kentucky,  to  do  business  in  that ' 
commonwealth,  to  take  out  a  license  from  the  State  auditor,  and 
to  make  and  file  in  the  auditor's  office  a  statement  showing  that 
the  company  had  an  actual  capital  of  a  given  amount,  either  in 
cash  or  in  safe  investments,  exclusive  of  costs.  These  require- 
ments were  held  by  this  court  to  be  in  violation  of  the  Constitu- 
tion of  the  United  States  in  their  application  to  foreign  corpora- 
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tions  engaged  in  interstate  commerce.  The  court  said:  "If  the 
subject  was  one  which  appertained  to  the  jurisdiction  of  the 
State  legislature,  it  may  be  that  the  requirements  and  condi- 
tions of  doing  business  within  the  State  would  be  promotive 
of  the  public  good.  It  is  clear,  however,  that  it  would  be  a 
regulation  of  interstate  commerce  in  its  application  to  corpora- 
tions or  associations  engaged  in  that  business;  and  that  is  a 
subject  which  belongs  to  the  jurisdiction  of  the  national,  and 
not  the  State,  legislature.  Congress  would  undoubtedly  have  the 
right  to  exact  from  associations  of  that  kind  any  guaranties  it 
might  deem  necessary  for  the  public  security,  and  for  the  faith- 
ful transaction  of  business;  and  as  it  is  within  the  province  of 
congress,  it  is  to  be  presumed  that  congress  has  done,  or  will 
do,  all  that  is  necessary  and  proper  in  that  regard.  Besides, 
it  is  not  to  be  presumed  that  tKe  State  of  its  origin  has  neglected 
to  require  from  any  such  corporation  proper  guaranties  as  to 
capital  and  other  securities  necessary  for  the  public  safety.  If 
a  partnership  firm  of  individuals  should  undertake  to  carry  on 
the  business  of  interstate  commerce  between  Kentucky  and  other 
States,  it  would  not  be  within  the  province  of  the  State  legis- 
lature to  exact  conditions  on  which  they  should  carry  on  their 
business,  nor  to  require  them  to  take  out  a  license  therefor.  To 
carry  on  interstate  commerce  is  not  a  franchise  or  a  privilege 
granted  by  the  State;  it  is  a  right  which  every  citizen  of  the 
United  States  is  entitled  to  exercise  under  the  Constitution  and 
laws  of  the  United  States;  and  the  accession  of  mere  corporate 
facilities,  as  a  matter  of  convenience  in  carrying  on  their  busi- 
ness, cannot  have  the  effect  of  depriving  them  of  such  right, 
unless  congress  should  see  fit  to  interpose  some  contrary  regu- 
lation on  the  subject."  Again,  in  the  same  case:  "Would  any- 
one pretend  that  a  State  legislature  could  prohibit  a  foreign 
corporation — an  English  or  a  French  transportation  company, 
for  example — from  coming  into  its  borders  and  landing  goods 
and  passengers  at  its  wharves,  and  soliciting  goods  and  passen- 
gers for  a  return  voyage,  without  first  obtaining  a  license  from 
some  State  oflScer,  and  filing  a  sworn  statement  as  to  the  amount 
of  its  capital  stock  paid  in  ?  And  why  not  ?  Evidently  because 
the  matter  is  not  within  the  province  of  State  legislation,  but 
within  that  of  national  legislation."  Further,  in  the  same  case: 
"We  do  not  think  that  the  difficulty  is  at  all  obviated  by  the 
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fact  that  the  express  company,  as  incidental  to  its  main  busi- 
ness (which  is  to  carry  goods  between  different  states),  does 
also  some  local  business  by  carrying  goods  from  one  point  to 
another  within  the  State  of  Kentucky.  This  is,  probably,  quite 
as  much  for  the  accommodation  of  the  people  of  that  State  as 
for  the  advantage  of  the  company.  But  whether  so  or  not,  it 
does  not  obviate  the  objection  that  the  regulp,tion  as  to  license 
and  capital  stock  are  imposed  as  conditions  on  the  company's 
carrying  on  the  business  of  interstate  commerce,  which  was 
manifestly  the  principal  object  of  its  organization.,  These  regu- 
lations are  clearly  a  burden  and  a  restriction  upon  that  com- 
merce. Whether  intended  as  such  or  not,  they  operate  as  such. 
But  taxes  or  license' fees,  in  good  faith  imposed  exclusively  on 
express  business  carried  on  wholly  within  the  State,  would  be 
open  to  no  such  objection."  To  the  same  general  effect  are  many 
other  eases.  *  *  *  It  is  true  that  the  statute  does  not,  in 
terms,  require  the  corporation  of  another  State  engaged  in  inter- 
state commerce  to  take  out  what  is  technically  "a  license"  to 
transact  its  business  in  Kansas.  But  it  denies  all  authority  to 
do  business  in  Kansas  unless  the  corporation  makes,  delivers, 
and  files  a  "statement"  of  the  kind  mentioned  in  §  1283.  The 
effect  of  such  requirement  is  practically  the  same  as  if  a 
formal  license  was  required  as  a  condition  precedent  to  the 
right  to  do  such  business.  In  either  case  it  imposes  a  condition 
upon  a  corporation  of  another  State  seeking  to  do  business  in 
Kansas,  which,  in  the  case  of  interstate  business,  is  a  regulation 
of  interstate  commerce  and  directly  burdens  such  commerce. 
The  State  cannot  thus  burden  interstate  commerce.  It  follows 
that  the  particular  clause  of  §  1283  requiring  that  "statement" 
is  illegal  and  void.    *    *    * 
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WHESE  THE  POWER  TO  REGULATE  RESIDES. 

Distinction  Between  National  and  Local  Phases  of  Interstate 

Commerce;  Power  of  the  States  in  One  Case 

and  in  the  Other. 

COOLEY  V.  THE  PORT  WARDENS. 

12  How.  299  (U.  S.).    1851. 

This  case  involved  the  validity  of  a  statute  of  Pennsylvania 
regulating  pilotage  in  the  waters  about  Philadelphia.  In  terms 
the  statute  applied  to  all  vessels  using  the  port.  , 

CURTIS,  J.,  delivered  the  opinion  of  the  court. 

*  *  *  It  becomes  necessary,  therefore,  to  consider  whether 
1  this  law  of  Pennsylvania,  being  a  regulation  of  commerce,  is 
valid. 

The  Act  of  Congress  of  the  7th  of  August,  1789,  §4,  is  as 
follows : 

"That  all  pilots  in  the  bays,  inlets,. rivers,  harbors,  and  ports 
of  the  United  States  shall  continue  to  be  regulated  iu  eoh- 
formity  with  the  existing  laws  of  the  States,  respectively, 
wherein  such  pilots  may  be,  or  with  such  laws  as  the  States 
may  respectively  hereafter  enact  for  the-  purpose,  until  fur- 
ther legislative  provision  shall  be  made  by  congress." 

If  the  law  of  Pennsylvania,  now  in  question,  had  been  in 
existence  at  the  date  of  this  Act  of  Congress,  we  might  hold  it 
to  have  been  adopted  by  congress,  and  thus  made  a  law  of  the 
United  States,  and  so  valid.  Because  this  act  does,  in  effect, 
give  the  force  of  an  Act  of  Congress,  to  the  then  existing  State 
laws  on  this  subject,  so  long  as  they  should  continue  unrepealed 
by  the  State  which  enacted  them. 

But  the  law  on  which  these  actions  are  founded,  was  not 
enacted  till  1803.  What  effect  then  can  be  attributed  to  so 
much  of  the  Act  of  1789  as  declares  that  pilots  shall  continue  to 
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be  regulated  in  conformity  "with  sueli  laws  as  the  States  may 
respectively  hereafter  enact  for  the  purpose,  until  further  legis- 
lative provision  shall  be  made  by  congress"? 

If  the  States  were  divested  of  the  power  to  legislate  on  this 
subject  by  the  grant  of  the  commercial  power  to  congress,  it 
is  plain  this  act  could  not  confer  upon  them  power  thus  to 
legislate.  If  the  Constitution  excluded  the  States  from  making 
any  law  regulating  commerce,  certainly  congress  cannot  regrant, 
or  in  any  manner  reconvey  to  the  States  that  power.  And  yet 
this  Act  of  1789  gives  its  sanction  only  to  laws  enacted  by  the 
States.  This  necessarily  implies'  a  constitutional  power  to  legis- 
late; for  only  a  rule  created  by  the  sovereign  power  of  a  State 
acting  in  its  legislative  capacity,  can  be  deemed  a  law  enacted 
by  a  State;  and  if  the  State  has  so  limited  its  sovereign  power 
that  it  no  longer  extends  to  a  particular  subject,  manifestly  it 
cannot,  in  any  proper  sense,  be  said  to  enact  lawg  thereon. 
Entertaining  these  views,  we  are  brought  directly  and  unavoid- 
ably to  the  consideration  of  the  question,  whether  the  grant  of 
the  commercial  power  to  congress  did  per  se  deprive  the  States 
of  all  power  to  regulate  pilots.  This  question  has  never  been 
decided  by  this  court,  nor,  in  our  judgment,  has  any  case' 
depending  upon  all  the  considerations  which  must  govern  this 
one,  come  before  this  court.  The  grant  of  commercial  power 
to  congress  does  not  contain  any  terms  which  expressly  exclude 
the  States  from  exercising  an  authority  over  its  subject-matter. 
If  they  are  excluded,  it  must  be  because  the  nature  of  the  power 
thus  granted  to  congress  requires  that  a  similar  authority  should 
not  exist  in  the  States.  If  it  were  conceded  on  the  one  side 
that  the  nature  of  this  power,  like  that  to  legislate  for  the  Dis- 
trict of  Columbia,  is  absolutely  and  totally  repugnant  to  the 
existence  of  similar  power  in  the  States,  probably  no  one  would 
deny  that  the  grant  of  the  power  to  congress,  as  effectually  and 
perfectly  excludes  the  States  from  all  future  legislation  on  the 
subject,  .as  if  express  words  had  been  used  to  exclude  them. 
And  on  the  other  hand,  if  it  were  admitted  that  the  existence 
of  this  power  in  congress,  like  the  power  of  taxation,  is  com- 
patible with  the  existence  of  similar  power  in  the  States,  then 
it  would  be  in  conformity  with  the  contemporary  exposition  of 
the  Constitution  ("Federalist,"  No.  32),  and  with  the  judicial 
construction  given  from  time  to  time  by  this  court,  after  the 
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most  deliberate  consideration,  to  hold  that  the  mere  grant  of  such 
a  power  to  congress,  did  not  imply  a  prohibition  on  the  States 
to  exercise  the  same  power;  that  it  is  not  the  mere  existence  of 
such  a  power,  biit  its  exercise  by  congress,  which  may  be  incom- 
patible with  the  exercise  of  the  same  power  iy  the  States,  and 
that  the  States  may  legislate  in  the  absence  of  congressional 
regulations.  Sturges  v.  Crowninshield,  4  "Wheat.  193;  Houston 
V.  Moore,  5  Wheat.  1 ;  Wilson  v.  Blackbird  Creek  Co.,  2  Pet.  251. 

The  diversities  of  opinion,  therefore,  which  have  existed  on 
this  subject  have  arisen  from  the  different  views  taken  of  the 
nature  of  this  power.  But  when  the  nature  of  a  power  like 
this  is  spoken  of,  when  it  is  said  that  the  nature  of  the  power 
requires  that  it  should  be  exercised  exclusively  by  congress, 
it  must  be  intended  to  refer  to  the  subjects  of  that  power,  and 
to  say  they  are  of  such  a  nature  as  to  require  exclusive  legis- 
lation by  congress.  Now,  the  power  to  regulate  commerce, 
embraces  a  vast  field,  containing  not  only  many,  but  exceedingly 
various  subjects,  quite  unlike  in  their  nature ;  some  imperatively 
demanding  a  single  uniform  rule,  operating  equally  on  the  comr 
merce  of  the  United  States  in  every  port;  and  some,  like  the 
subject  now  in  question,  as  imperatively  demanding  that  diver- 
sity, which  alone  can  meet  the  local  necessities  of  navigation. 

Either  absolutely  to  afSrm  or  deny  that  the  nature  of  this 
power  requires  exclusive  legislation  by  congress,  is  to  lose  sight 
of  the  nature  of  the  subjects  of  this  power,  and  to  assert  con- 
cerning all  of  them,  what  is  really  applicable  but  to  a  part. 
Whatever  subjects  of  this  power  are  in  their  nature  natio&al, 
or  admit  only  of  one  unifoian  system,  or  plan  of  regulation,  may 
justly  be  said  to  be  of  such  a  nature  as  to  require  exclusive 
legislation.  That  this  cannot  be  affirmed  of  laws  for  the  regu- 
lation of  pilots  and  pilotage,  is  plain.  The  Act  of  1789  contains 
a  clear  and  authoritative  declaration  by  the  first  congress,  that 
the  nature  of  this  subject  is  such  that  until  congress  should 
find  it  necessary  to  exert  its  power,  it  should  be  left  to  the 
legislation  of  the  States;  that  it  is  local  and  not  national;  that 
it  is  likely  to  be  the  best  provided  for,  not  by  one  system,  or  plan 
of  regulations,  but  by  as  many  as  the  legislative  discretion  of 
the  several  States  should  deem  applicable  to  the  local  peculiari- 
ties of  the  ports  within  their  limits. 

Viewed  in  this  light,  so  much  of  this  Act  of  1789  as  declares 

741 


32  LAW  OF  INTERSTATE  COMMERCE 

that  pilots  shall  continue  to  be  regulated  "by  such  laws  as  the 
States  may  respectively  hereafter  enact  for  that  purpose," 
instead  of  being  held  to  be  inoperative,  as  an  attempt  to  confer 
on  the  States  a  power  to  legislate,  of  which  the  Constitution  had 
deprived  them,  is  allowed  an  appropriate  and  important  signifi- 
cation. It  manifests  the  understanding  of  congress,  at  the  out- 
set of  the  government,  that  the  nature  of  this  subject  is  not 
such  as  to  require  its  exclusive  legislation.  The  practice  of  the 
States,  and  of-  the  national  government,  has  been  in  confor- 
mity with  this  declaration,  from  the  origin  of  the  national  gov- 
ernment to  this  time;  and  the  nature  of  the  subject  when 
examined,  is  such  as  to  leave  no  doubt  of  the  superior  fitness 
and  propriety,  not  to  say  the  absolute  necessity,  of  different 
systems  of  regulation,  drawn  from  local  knowledge  and  experi- 
ence, and  conformed  to  local  wants.  How,  then,  can  we  say 
that,  by  the  mere  grant  of  power  to ,  regulate  commerce,  the 
States  are  deprived  of  all  the  power  to  legislate  on  this  subject, 
because  from  the  nature  of  the  power  the  legislation  of  con- 
gress must  be  exclusive  1  This  would  be  to  affirm  that  the  nature 
of  the  power  is,  in  this  case,  something  different  from  the  nature 
of  the  subject  to  which,  in  such  ease,  the  power  extends,  and  that 
the  nature  of  the  power  necessarily  demands,  in  aU  eases, 
exclusive  legislation  by  congress,  while  the  nature  of  one  of  the 
subjects  of  that  power,  not  only  does  not  require  such  exclusive 
legislation,  but  may  be  best  provided  for  by  many  different 
systems  enacted  by  the  States,  in  (ionformity  with  the  circum- 
stances of  the  ports  within  their  limits.  In  construing  an  instru- 
ment designed  for  the  formation  of  a  government^  and  in  deter- 
mining the  extent  of  one  of  its  important  grants  of  power  to 
legislate,  we  can  make  no  such  distinction  between  the  nature 
of  the  power  and  the  nature  of  the  subject  on  which  that  power 
was  intended  practically  to  operate,  nor  consider  the  grant  more 
extensive  by  affirming  of  the  power  what  is  not  true  of  its 
subject  now  in  question. 

It  is  the  opinion  of  a  majority  of  the  court  that  the  mere 
grant  to  congress  of  the  power  to  regulate  commerce,  did  not 
deprive  the  States  of  power  to  regulate  pilots,  and  that  although 
congress  has  legislated  on  this  subject,  its  legislation  manifests 
an  intention,  with  a  single  exception,  not  to  regulate  this  sub- 
ject, but  to  leave  its  regulation  to  the  several  States.    To  these 
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precise  qaestions,  which  are  all  we  are  called  on  to  decide,  this 
opinion  must  be  understood  to  be  confined.  It  does  not  extend 
to  the  question  what  other  subjects,  under  the  commercial  power, 
are  within  the  exclusive  control  of  congress,  or  may  be  regulated 
by  the  States  in  the  absence  of  all  congressional  legislation;  nor 
to  the  general  question,  how  far  any  regulation  of  a  subject  by 
congress,  may  be  deemed  to  operate  as  an  exclusion  of  all  legis- 
lation by  the  States  upon  the  same  subject.  We  decide  the 
precise  questions  before  us,  upon  what  we  deem  sound  princi- 
ples, applicable  to  this  particular  subject  in  the  state  in  which 
the  legislation  of  congress  has  left  it.    "We  go  no  further. 

We  have  not  adverted  to  the  practical  consequences  of  hoiaing 
that  the  States  possess  no  power, to  legislate  for  the  regulation 
of  pilots,  though  in  our  apprehension  these  would  be  of  the 
most  serious  importance.  For  more  than  sixty  years  this  sub- 
ject has  been  acted  on  by  the  States,  and  the  systems  of  some 
of  them  created, and  of  others  essentially  modified  during  that 
period.  To  hold  that  pilotage  fees  and  penalties  demanded  and 
received  during  that  time  have  been  illegally  exacted,  under 
color  of  void  laws,  would  work  an  amount  of  mischief  which  a 
clear  conviction  of  constitutional  duty,  if  entertained,  must  force 
us  to  occasion,  but  which  could  be  viewed  by  no  just  mind 
without  deep  regret.  Nor  would  the  mischief  be  limited  to  the 
past.  If  congress  were  now  to  pass  a  law  adopting  the  existing 
State  laws,  if  enacted  without  authority,  and  in  violation  of  the 
Constitution,  it  would  seem  to  us  to  be  a  new  and  questionable 
mode  of  legislation. 

If  the  grant  of  commercial  power  in  the  Coiistitution  has 
deprived  the  States  of  all  power  to  legislate  for  the  regulation 
of  pilots,  if  their  laws  on  this  subject  are  mere  usurpations 
upon  the  exclusive  power  of  the  general  government,  and  utterly 
void,  it  may  be  doubted  whether  congress  could,  with  propriety, 
recognixe  them  as  laws,  and  adopt  them  as  its  own  act ;  and  how 
are  the  legislatures  of  the  States  to  proceed  in  future,  to  watch 
over  and  amend  these  laws,  as  the  progressive  wants  of  a  grow- 
ing commerce  will  require,  when  the  members  of  those  legisla- 
tures are  made  aware  that  they  cannot  legislate  on  this  subject , 
without  violating  the  oaths  they  have  taken  to'  support  the 
Constitution  of  the  United  States  ? 

We  are  of  opinion  that  this  State  law  was  enacted  by  virtue 
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of  a  power  residing  in -the  State  to  legislate;  that  it  is  not  in 
conflict  with  any  law  of  congress;  that  it  does  not  interfere 
with  any  system  which  congress  has  established  by  making  reg- 
ulations, or  by  intentionally  leaving  individuals  to  their  own 
unrestricted  action;  that  this  law  is  therefore  valid,  and  the 
judgment  of  the  Supreme  Court  of  Pennsylvania  iu  each  case 
must  be  affirmed. 


Saliciting  Orders  for  Goods  to  Be  Sent  into  a  State. 

CRENSHAW  V.  ARKANSAS. 
227  U.  S.  389.  1913. 

A  statute  of  Arkansas  provided  that  any  person  who  should 
travel  through  any  county  and  peddle  or  sell  any  lightning  rod, 
steel  stove  range,  clock,  pump,  buggy,  etc.,  without  a  license, 
costing  $200  for  a  year,  would  be  guilty  of  a  misdemeanor  and 
finable  not  less  than  $200. 

One  Gannaway  was  convicted  in  the  state  court  as  having  vio- 
lated this  statute  by  traveling  about. with  a  sample  steel  stove 
range,  without  a  license,  and  selling  or  taking  orders  for  ranges 
as  an  agent  for  a  manufacturer  in  St.  Louis,  Missouri.  Cren- 
shaw was  also  convicted  for  assisting  in  delivering  ranges 
shipped  into  the  state  to  fill  orders  previously  taken.  The 
convictions  were  sustained  by  the  Supreme  Court  of  the  state 
and  were  brought  into  the  Supreme  Court  of  the  United  States 
on  writs  of  error.  Both  cases  were  disposed  of  in  the  following 
opinion. 

DAY,  J.,  delivered  the  opinion  of  the  court. 

*  *  *  This  law  is  attacked,  and  the  conviction  of  Cren- 
shaw and  Gannaway  alleged  to  be  unlawful,  because,  among  other 
reasons,  the  law  imposes  a  direct  burden  upon  interstate  com- 
merce, exclusively  within  federal  control,  and  therefore  beyond 
the  power  of  the  state  to  regulate.  Under  the  facts  which  we 
have  stated  and  upon  which  the  court  below  decided  the  case,  we 
think  the  law  applicable  to  the  present  situation  is  well  settled 
by  previous  decisions  of  this  court. 

The  leading  case  is  Robbins  v.  Taxing  Dist,  120  U.  S.,  489, 
30  L.  ed.,  694,  1  Inters.  Com.  Rep.,  45,  7  Sup.  Ct.  Rep.,  592,  in 
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which  it  was  undertaken  in  the  state  of  Tennessee  to  impose  by 
statute  a  license  tax  upon  drummers  and  persons  not  having  a 
regular,  licensed  house  of  business  in  the  taxing  district,  offer- 
ing to  sell  or  selling  goods,  wares,  or  merchandise  by  sample. 
Bobbins  was  a  resident  of  Cincinnati,  Ohio,  and  was  convicted 
of  having  offered  for  sale  articles  of  merchandise  belonging  to  a 
firm  in  Cincinnati,  to  be  shipped  into  Tennessee,  without  having 
secured  the  license  required  by  statute.  In  that  case,  while  this 
court  recognized  the  power-  of  the  state  to  pass  iimpection  laws 
to  secure  the  due  quality  and  measure  of  products  and  commodi- 
ties, and  laws  to  regulate  or  restrict  the  sale  of  articles  deemed 
injurious  to  the  health  or  morals,  the  principle  was  laid  down 
that  "the  negotiation  of  sales  of  goods  which  are  in  another 
state,  for  the  purpose  of  introducing  them  into  the  state  in 
which  the  negotiation  is  made,  is  interstate  commerce,"  and  it 
was  held  beyond  the  power  of  the  state  to  impose  a  license 
tax  upon  the  privilege  of  conducting  such  business.  That  case 
has  been  strictly  adhered  to  in  this  court  since  its  decision,  andT^ 
it  is  only  necessary  to  notice  a  few  of  the  many  cases  in  which 
it  has  been  applied. 

In  Brennan  v.  Titusville,  153  U.  S.,  289,  38  L.ed.,  719,  4 
Inters.  Com.  Eep.,  658,  14  Sup.  Ct.  Rep.,  829,  an  ordinance  of 
the  state  of  Pennsylvania  was  held  invalid  as  imposing  a  tax  on 
interstate  commerce,  where  the  tax  was  sought  to  be  imposed 
upon  a  manufacturer  of  pictures  residing  in  Chicago,  having 
his  factory  and  place  of  business  there,  whose  agents  solicited 
orders  in  Pennsylvania  and  other  states  by  going  personally 
from  house  to  house  with  samples  of  pictures  and  frames.  Upon 
the  receipt  of  the  orders  they  were  forwarded  to  Chicago,  where 
the  goods  were  made,  and  whence  they  were  shipped  to  the 
purchasers  in  Pennsylvania  and  elsewhere.  This  court  reviewed 
the  previous  cases  at  length,  and,  in  the  course  of  the  discus- 
sion, said  (p.  302) : 

"Even  if  it  be  that  we  are  concluded  by  the  opinion  of  the 
Supreme  Court  of  the  state  that  this  ordinance  was  enacted  in 
the  exercise  of  the  police  power,  we  are  still  confronted  with  the 
difScult  question  as  to  how  far  an  act  held  to  be  a  police  regula- 
tion, but  which  in  fact  affects,  interstate  commerce,  can  be  sus- 
tained. It  is  undoubtedly  true  that  there  are  many  police  regu- 
lations which  do  affect  interstate  commerce,  but  which  have 
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been'  and  will  be  sustained  as  clearly  within  the  power  of  the 
state ;  but  we  think  it  must  be  considered,  in  view  of  a  long  line 
of  decisions,  that  it  is  settled  that  nothing  which  is  a  direct  bur- 
den upon  interstate  commerce  can  be  imposed  by  the  state  with- 
out the  assent  of  Congress,  and  that  the  silence  of  Congress  in 
respect  to  any  matter  of  interstate  commerce  is  equivalent  to  a 
declaration  on  its  part  that  it  should  be  absolutely  free." 

In  Caldwell  v.  North  Carolina,  187  U.  S.,  622,  47  L.  ed.,  336, 
23  Sup.  Ct.  Rep.,  229,  a  taxing  ordinance  of  the  city  of  Greens- 
boro was  held  invalid  as  an  unlawful  interference  with  inter- 
state commerce,  where  a  portrait  company  engaged  in  making 
pictures  and  frames  in  Chicago  sold  them  upon  orders  solicited 
in  North  Carolina,  shipping  the  pictures  and  frames  in  separate 
packages  to  its  own  agent,  who  placed  the  pictures  in  their 
proper  frames  and  delivered  them  to  the  persons  ordering  them. 
This  was  held  to  be  a  transaction  in  interstate  commerce  and 
beybnd  the  taxing  power  of  the  state,  and  it  was  held  to  make 
no  difference  that  the  pictures  and  frames  were  shipped  to  the 
company  itself  at  Greensboro,  where  the  agent  of  the  company 
received ,  them  from  the  railroad  at  its  depot,  carried  them  to  ■ 
his  room  in  Greensboro,  opened  the  packages,  took  out  and 
assorted  them,  and  put  them  together,  and  in  this  form  deliv- 
ered them  to  the  purchasers  in  the  city  of  Greensboro,  who  had 
previously  ordered  them.  Of  this  feature  of  the  case,  which 
had  been  held  in  the  Supreme  Court  of  North  Carolina  to  differ- 
entiate the  case  from  the  former  cases,  this  court  said  (p.  632) : 
,  "Nor  does  the  fact  that  these  articles  were  not  shipped  sepa- 
rately and  directly  to  each  individual  purchaser,  but  were  sent 
to  an  agent  of  the  vendor  at  Greensboro,  who  delivered  them  to 
the  purchasers,  deprive  the  transaction  of  its  character  as  inter- 
state commerce.  It  was  only  that  the  vendor  used  two  instead 
of  one  agency  in  the  delivery.  It  would  seem  evident  that,  if 
the  vendor  had  sent  the  articles  by  an  express  company,  which 
should  collect  on  delivery,  such  a  mode  of  delivery  would  not 
have  subjected  the  transaction  to  state  taxation." 

In  Rearick  v.  Pennsylvania,  203  U.  S.,  507,  51  L.  ed.,  295, 
27  Sup.  Ct.  Rep.,  159,  an  ordinance  of  the  borough  of  Sunbury, 
in  the  state  of  Pennsylvania,  was  held  invalid  which  undertook 
to  make  it  unlawful  to  solicit  on  the  streets  or  by  traveling  from 
house  to  house,  orders  for  the  sale  or  delivery  at  retail,  of 
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foreign  or  domestic  goods  not  of  the  parties'  own  manufacture 
or  production,  without  a  license,  for  whicl;i  a  fee  was  charged. 
It  was  undertaken  in  that  case  to  apply  the  ordinance  to  Rear- 
ick,  who  solicited  orders  for  brooms  which  were  shipped  from 
Columbus,  Ohio,  to  fill  the  orders  solicited,  the  brooms  being 
tagged  and  marked  according  to  the  number  ordered,  and  tied 
together  in  bundles  of  about  a  dozen  for  shipment.  It  was  held 
that  the  brooms  were  specifically  appropriated  to  the  keeping 
of  contract^  the  fulfilling  of  which  required  the  transportation 
of  the  brooms  for  delivery  in  interstate  commerce. 

In  Dozier  v.  Alabama,  218  U.  S.,  124,  54  L.  ed.,  965,  28  L.  E.  A. 
(N.  S.),  264,  30  Sup.  Ct.  Rep.,  649,  where  pictures  were  sold 
to  be  transported  and  delivered  in  interstate  commerce,  and  at 
the  time  they  were  ordered  an  option  was  taken,  fixing  the 
specific  price  of  a  frame  in  which  the  picture  was  to  be  deliv- 
ered, both  picture  and  frame  being  manufactured  in  another 
state,  and  to  remain  the  property  of  the  vendor  until  sold,  the 
sale  of  the  frame  was  held  to  be  part  of  a  transaction  protected 
by  the  commerce  clause  of  the  Constitution,  although  the  pur- 
chasers were  not  bound  to  take  the  frames  unless  they  saw  fit. 
Applying  the  previous  cases,  this  court  held  the  license  tax  for 
soliciting  orders  for  the  pictures  and  frames  could  not  be 
applied  to  persons  taking  such  orders  to  be  fulfilled  by  ship- 
ments from  another  state,  which  constituted  interstate  com- 
merce, and  which  could  not  be  taxed  under  the  law  of  the  state. 
•  Nor  does  the  fact  that  the  law  now  in  question  was  alleged 
to  have  been  passed  in  the  exercise  of  the  police  power  of  the 
state  make  it  lawful.  In  Hannibal  &  St.  J.  R.  Co.  v.  Husen, 
95  U.  S.,  465,  473,  24  L.  ed.,  527,  531,  this  court  said  that  "the 
police  power  of  a  state  cannot  obstruct  foreign  commerce  or 
interstate  commerce  beyond  the  necessity  for  its  exercise;  and 
under  color  of  it  objects  not  within  its  scope  cannot  be  secured 
at  the  expense  of  the  protection  afforded  by  the  Federal  Con- 
stitution." To  the  same  effect.  Walling  v.  Michigan,  116  U.  S., 
446,  460,  29  L.  ed.,  691,  695,  6  Sup.  Ct.  Rep.,  454;  Leisy  v. 
Hardin,  135  U.  S.,  100,  108,  34  L.  ed.,  128,  132,  3  Inters.  Com. 
Rep.,  36, 10  Sup.  Ct,  Rep.,  681 ;  Brennan  v.  Titusville,  153  XT.  S., 
302,  303,  38  L.  ed.,  723,  4  Inters.  Com.  Rep.,  65,8,  14  Sup.  Ct. 
Rep.,  829. 

In  the  opinion  delivered  for  the  majority  of  the  Supreme 
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Court  of  Arkansas,  the  law  in  question  was  upheld,  notwith- 
standing the  decisions  of  this  court,  which  were  recognized, 
because  of  the  distinguishing  feature  of  the  ordinance  as  a 
valid  exercise  of  the  police  power  of  the  state  in  taxing  the 
occupation  of  peddling,  and  to  sustain  that  conclusion  Emert  v. 
Missouri,  156  U.  S.,  296,  39  L.  ed.,  430,  5  Inters.  Com.  Rep.,  68, 
15  Sup.  Ct.  Rep.,  367,  was  relied  upon.  In  that  case  a  tax 
upon  peddlers  within  the  state  of  Missouri  by  a  statute  of  the 
state  by  which  peddlers  of  goods,  going  from  place  to  place  in 
the  state,  were  required  to  take  out  a  license,  was  sustained. 
The  eases  were  fully  considered  by  Mr.  Justice  Gray,  who 
delivered  the  opinion  of  the  court,  and  the  right  to  tax  peddlers 
from  early  times  in  England  and  America  was  stated,  and  a  his- 
tory of  much  of  the  legislation  given.  The  law  was  sustained  as 
against  the  contention  that  it  violated  the  interstate  commerce 
clause  of  the  Constitution,  because  it  was  shown  that  Emert, 
who  was  convicted,  carried  the  machines  with  him  in  a  wagon, 
and  upon  making  a  sale  delivered  the  machine  to  the  purchaser. 
He  was  not  merely  soliciting  orders  for  machines,  but  selling 
and  delivering  them.  Upon  this  ground  the  Supreme  Court  of 
Missouri  and  this  court  placed  its  decision  (p.  310),  and  Mr.  Jus- 
tice Gray  said  (p.  311) : 

"The  defendant's  occupation  was  offering  for  sale  and  selling 
sewing  machines,  by  going  from  place  to  place  in  the  state  of 
Missouri,  in  a  wagon,  without  a  license.  There  is  nothing  in  the 
case  to  show  that  he  ever  offered  for  sale  any  machine  that  he 
did  not  have  with  him  at  the  time.  His  dealings  w,ere  neither 
accompanied  nor  followed  by  any  transfer  of  goods,  oj"  of  any 
order  for  their  transfer,  from  one  state  to  another;  and  were 
neither  interstate  commerce  in  themselves,  nor  were  they  in  any 
way  directly  connected  with  such  commerce." 

In  the  Emert  Case,  therefore,  there  was  no  movement  of  goods 
in  interstate  commerce  because  of  orders  taken  for  their  sale, 
but  the  specific  articles  carried  about  by  the  peddler,  and  none 
other,  were  sold  and  delivered  by  him.  In  the  majority  opinion 
of  the  Supreme  Court  of  Arkansas  the  definition  of  hawkers  and 
peddlers,  as  understood  at  common  law,  was  recognized, — as  one 
who  goes  from  house  to  house  or  place  to  place,  carrying  his 
merchandise  with  him,  which  he  concurrently  sells  and  delivers 
(2  Bouvier's  Law  Diet.,  642), — ^but  it  was  said  that  the  legisla- 
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ture  of  Arkansas  might  define  the  word  "peddlers"  so  as  to 
include  such  as  traveled  from  place  to  place  and  took  orders  for 
goods  from  other  states,  and  that  such  persons,  because  of  the 
statute  declaring  them  so,  were  peddlers,  and  liable  to  be  taxed 
under  the  lawful  exercise  of  the  police  power  of  the  state.  We 
must  look,  however,  to  the  substance  of  things,  not  the  names 
by  which  they  are  labeled,  particularly  in  dealing  with  rights 
created  and  conserved  by  the  Federal  Constitution,  and  finding 
their  ultimate  protection  in  the  decisions  of  this  court.  At  com- 
mon law  and  under  the  statutes  which  have  been  sustained  con- 
cerning peddlers,  they  are  such  as  travel  from  place  to  place, 
selling  the  goods  carried  about  with  them;  not  such  as  take 
orders  for  the  delivery  of  goods  to  be  shipped  in  the  course  of 
commerce.  Here,  as  the  facts  show,  the  sample  ranges  carried 
about  from  place  to  place  are  not  sold.  Orders  are  taken  and 
transmitted  to  the  manufacturer  in  another  state  for  ranges  to 
be  delivered  in  fulfilment  of  such  orders,  which  are  in  fact 
shipped  in  interstate  commerce  and  delivered  to  the  persons  who 
ordered  them.  Business  of  this  character,  as  well  settled  by  the 
decisions  of  this  court,  constitutes  interstate  commerce,  and  the 
privilege  of  doing  it  cannot  be  taxed  by  the  state. 

It  follows  that  the  judgments  of  the  Supreme  Court  of  Arkan- 
sas must  be  reversed  and  the  cases  remanded  to  that  court  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Reversed. 


State -Regulation  of  Rates  for  Interstate  Transportation. 

COVINGTON  AND  CINCINNATI  BRIDGE  CO.  v. 
KENTUCKY. 

154  U.  S.  204.    1896. 

The  bridge  company  was  convicted  in  a  Kentucky  court  for 
refusing  to  sell  tickets  over  its  toll-bridge  at  the  rate  fixed  by  a 
Kentucky  statute.  The  bridge  spanned  the  Ohio  River  between 
Covington,  Kentucky,  and  Cincinnati,  Ohio.  The  highest  court 
of  the  state  affirmed  the  conviction,  and  by  writ  of  error  the 
case  was  brought  before  the  Supreme  Court  of  the  United 
States. 
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BROWN,  J.,  delivered  the  opinion  of  the  court.  After  dis- 
cussing the  general  principles,,  he  continued : 

The  prior  cases  were  all  reviewed,  and  the  subject  exhaustively 
considered,  in  Wabash,  etc.,  Ry.  Co.  v.  Illinois,  18  U.  S.,  557, 
7  Sup.  Ct.,  4,  in  which  there  came  under  review  a  statute  of 
Illiubis  enacting  that  if  any  railroad  company  should,  within 
that  state,  charge  or  receive  for  transporting  passengers  or 
freight  of  the  same  class  the  same  or  a  greater  sum  for  any 
distance  than  it  does  for  a  longer  distance,  it  should  be  liable  to 
a  penalty  for  unjust  discrimination.  The  defendant  in  that 
case  made  such  discrimination  in  regard  to  goods  transported 
over  the  same  road  or  roads,  from  Peoria,  111.,  and  from  Gilman,, 
in  Illinois,  to  New  York,  charging  more  for  the  same  class  of 
goods  carried  from  Gilman  than  from  Peoria,  the  former  being 
eighty-six  miles  nearer  the  city  of  New  York  than  the  latter,  this 
difference  being  in  the  length  of  line  in  the  state  of  Illinois. 
The  court  held  that  such  transportation  was  commerce  among 
the  states,  even  as  to  that  part  of  the  voyage  which  lay  within 
the  state  of  Illinois,  and  that  the  regulation  of  such  commerce 
was  confided  to  Congress  exclusively,  under  its  power  to  regu- 
late commerce  between  the  states,  and  that  the  statute  in  ques- 
tion, being  intended  to  regulate  the  transmission  of  persons  or 
property  from  one  state  to  another,  was  not  within  that  class  of 
legislation  which  the  states  may  enact  in  the  absence  of  legisla- 
tion by  Congress.  *  *  *  In  none  of  the  subsequent  cases  has 
any  disposition  been  shown  to  limit  or  qualify  the  doctrine  laid 
down  in  the  Wabash  Case,  and  to  that  doctrine  we  still  adhere. 

The  real  question  involved  here  is  whether  this  case  can  be 
distinguished  from  the  Wabash  Case.  That  involved  the  right 
of  a  single  state  to  fix  the  charge  for  transportation  from  the 
interior  of  such  state  to  places  in  other  states.  This ''case  involves 
the  right  of  one  state  to  fix  charges  for  the  transportation  of 
persons  and  property  over  a  bridge  connecting  it  with  another 
state,  without  the  assent  of  Congress  or  such  other  state,  and 
thus  involving  the  further  inquiries :  First,  whether  such  traffic 
across  the  river  is  interstate  commerce ;  and,  second,  whether  a 
bridge  can  be  considered  an  instrument  of  such  commerce. 

The  first  question  must  be  answered  in  the  affirmative  upon 
the  authority  of  Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.,  196,  5  Sup.  Ct.,  826,  in  which  the  state  of  Pennsylvania 
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attempted  to  tax  the  capital  stock  of  a  corporation  whose  entire 
business  consisted  in  ferrying  passengers  and  freight  over  the 
River  Delaware  between  Philadelphia,  in  Pennsylvania,  and 
Gloucester,  in  New  Jersey.  This  traffic  was  held  to  be  inter- 
state commerce,  and,  inasmuch  as  it  appeared  that  the  ferry 
boats  were  registered  in  New  Jersey,  and  were  taxable  there,  it 
was  held  that  there  was  no  property  held  by  the  company  which 
could  be  the  subject  of  taxation  in  Pennsylvania,  except  the  lease 
of  a  wharf  in  that  state.  ' '  Congress  alone, ' '  said  the  court  (page 
204,  114  U.  S.,  and  page  826,  5  Sup.  Ct.),  "therefore,  can  deal 
with  such  transportation ;  its  nonaction  is  a  declaration  that  it 
shall  remain  free  from  burdens  imposed  by  state  legislation. 
Otherwise,  there  would  be  no  protection  against  conflicting  regu- 
lations of  different  states,  each  legislating  for  its  own  interests 
and  products,  and  against  those  of  other  states."  If,  as  was 
intimated  in  that  case,  interstate  commerce  means  simply  com- 
merce between  the  states,  it  must  apply  to  all  commerce  which 
crosses  the  state  line,  regardless  of  the  distance  from  which  it 
comes  or  to  which  it  is  bound,  before  or  after  crossing  such  state 
line ;  in  other  words,  if  it  be  commerce  to  send  goods  from  Cin- 
cinnati, in  Ohio,  to  Lexington,  in  Kentucky,  it  is  equally  such 
to  send  goods  or  to  travel  in  person  from  Cincinnati  to  Coving- 
ton. And,  while  the  reasons  which  influenced  this  court  to  hold 
in  the  Wabash  Case  that  Illinois  could  not  fix  rates  between 
Peoria  and  New  York  may  not  impress  the  mind  so  strongly 
when  applied  to  fixing  the  rates  of  toll  upon  a  bridge  or  ferry, 
the  principle  is  identically  the  same ;  and,  at  least  in  the  absence 
of  mutual  or  reciprocal  legislation  between  the  two  states,  it  is 
impossible  for  either  to  fix  a  tariff  of  charges. 

With  reference  to  the  second  question,  an  attempt  is  made  to 
distinguish  a  bridge  from  a  ferryboat,  and  to  argue  that,  while 
the  latter  is  an  instrument  of  interstate  commerce,  the  former  is 
not.  Both  are,  however,  vehicles  of  such  commerce,  and  the  fact 
that  one  is  movable  and  the  other  is  a  fixture  makes  no  difference 
in  the  application  of  the  rule.  "Commerce"  was  defined  in 
Gibbons  v.  Ogden,  9  Wheat.  1,  189,  to  be  "intercourse,"  and  the 
thousands  of  people  who  daily  pass  and  repass  over  this  bridge 
may  be  as  truly  said  to  be  engaged  in  commerce  as  if  they  were 
shipping  cargoes  of  merchandise  from  New  York  to  Liverpool. 
While  the  bridge  company  is  not  itself  a  common  carrier,  it 
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affords  a  highway  for  such  carriage,  and  a  toll  upon  such  bridge 
is  as  much  a  tax  upon  commerce  as  a  toll  upon  a  turnpike  is  a 
tax  upon  the  traffic  of  such  turnpike,  or  the  charges  upon  a  ferry 
a  tax  upon  the  commerce  across  a  river.  A  tax  laid  upon  those 
who  do  the  business  of  common  carriers  upon  a  certain  bridge  is 
as  much  a  tax  upon  the  commerce  of  that  bridge  as  if  the  owner 
of  the  bridge  were  himself  a  common  carrier.    *    *    * 

It  is  clear  that  the  state  of  Kentucky,  by  the  statute  in  ques- 
tion, attempts  to  reach  out  and  secure  for  itself  a  right  to  pre- 
scribe a  rate  of  toll  applicable,  not  only  to  persons  crossing  from 
Kentucky  to  Ohio,  but  from  Ohio  to  Kentucky — a  right  which 
practically  nullifies  the  corresponding  right  of  Ohio  to  fix  tolls 
from  her  own  state.  It  is  obvious  that  the  bridge  could  not  have 
been  built  without  the  consent  of  Ohio,  since  the  north  end  of 
the  bridge  and  its  abutments  rest  upon  Ohio  soil ;  and,  without 
authority  from  that  state  to  exercise  the  right  of  eminent 
domain,  no  land  could  have  been  acquired  for  that  purpose.  It 
follows  that,  if  the  state  of  K^tucky  has  the  right  to  regulate 
the  travel  upon  such  bridge,  and  fix  the  tolls,  the  state  of  Ohio 
has  the  same  right,  and  so  long  as  their  action  is  harmonious 
there  may  be  no  room  for  friction  between  the  states ;  but  it  would 
scarcely  be  consonant  with  good  sense  to  say  that  separate  regu- 
lations and  separate  tariffs  may  be  adopted  by  each  state  (if  the 
subject  be  one  for  state  regulation),  and  made  applicable  to  that 
portion  of  the  bridge  within  its  own  territory.  So  far  as  the 
matter  of  construction  is  concerned,  each  state  may  proceed  sep- 
arately by  authorizing  the  company  to  condemn  land  within  its 
own  territory,  but  in  the  operation  of  the  bridge  their  action 
must  be  joint,  or  great  confusion  is  likely  to  result.  It  may  be 
for  the  interest  of  Kentucky  to  add  to  its  own  population  by 
encouraging  residents  of  Cincinnati  to  purchase  homes  in  Cov- 
ington, and  to  do  this  by  fixing  the  tolls  at  such  a  rate  as  to 
induce  citizens  of  Ohio  to  reside  within  her  borders.  It  might 
be  equally  for  the  interest  of  Ohio  to  prescribe  a  higher  rate  of 
toll  to  induce  her  citizens  to  remain  and  fix  their  homes  within 
their  own  state,  and,  as  persons  living  in  one  state  and  doing 
business  in  another  would  necessarily  have  to  cross  the  bridge  at 
least  twice  a  day,  the  rates  of  toll  might  become  a  serious  ques- 
tion to  them.  Congress,  and  Congress  alone,  possesses  the  requi- 
site power  to  harmonize  such  differences,  and  to  enact  a  uniform 
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scale  of  charges  which  will  be  operative  in  both  directions.  ;  The 
authority  of  the  state,  so  frequently  recognized  by  this  court,  to 
fix  tolls  for  the  use  of  wharves,  piers,  elevators,  and  improved 
channels  of  navigation,  has  always  been  limited  to  such  as  were 
exclusively  within  the  territory  of  a  single  state,  thus  affecting 
interstate  commerce  but  incidentally,  and  cannot  be  extended  to 
structures  connecting  two  states  without  involving  a  liability  of 
controversies  of  a  serious  nature.  For  instance,  suppose  the 
agent  of  the  bridge  company  in  Cincinnati  should  refuse  to  rec- 
ognize tickets  sold^upon  the  Kentucky  side,  enabling  the  person 
holding  the  ticket  to  pass  from  Ohio  to  Kentucky,  it  would  be 
a  mere  brutum  fulmen  to  attempt  to  punish  such  agent  under 
the  laws  of  Kentucky.  Or,  suppose  the  state  of  Ohio,  should 
authorize  such  Eigent  to  refuse  a  passage  to  persons  coming  from 
Kentucky  who  had  not  paid  the  toll  required  by  the  Ohio  stat- 
ute; or  that  Kentucky  should  enact  that  all  persons  crossing 
from  Kentucky  to  Ohio  should  be  entitled  to  a  free  passage,  and 
thus  attempt  to  throw  the  whole  burden  upon  persons  crossing 
in  the  opposite  direction.  It  might  be  an  advantage  to  one  state 
to  make  the  charge  for  foot  passengers  very  low,  and  the  charge 
for  merchandise  very  high,  and  for  the  other  side  to  adopt  a 
converse  system.  One  scale  of  charges  might  be  advantageous 
to  Kentucky  in  this  instance,  where  the  larger  city  is  upon  the 
north  side  of  the  river,  while  a  wholly  different  system  might  be 
to  her  advantage  at  Louisville,  where  the  larger  city  is  upon  the 
south  side. 

We  do  not  wish  to  be  understood  as  saying  that,  in  the  absence 
of  congressional  legislation  or  mutual  legislation  of  the  two 
states,  the  company  has  the  right  to  fix  tolls  at  its  own  discre- 
tion. There  is  always  an  implied  understanding  with  reference 
to  these  structures  that  the  charges  shall  be  reasonable,  and  the 
question  of  reasonableness  must  be  settled,  as  other  questions  of 
a  judicial  nature  are  settled,  by  the  evidence  in  the  particular 
case.  As  was  said  in  Gloucester  Perry  Co.  v.  Pennsylvania,  114  ■ 
U.  S.  196,  217,  5  Sup.  Ct.  826 :  "Freedom  from  such  imposition 
does  not  of  course  imply  exemption  from  reasonable  charges,  as 
compensation  for  the  carriage  of  persons,  in  the  way  of  tolls 
or  fares,  or  from  the  ordinary  taxation  to  which  other  property 
is  subjected,  any  more  than  like  freedom  of  transportation  on 
land  implies  such  exemption.     Reasonable  charges  for  the  use 
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of  property,  either  on  water  or  land,  are  not  an  interference 
with  the  freedom  of  transportation  between  the  states  secured 
Tinder  the  commercial  power  of  Congress."  Nor  are  we  to  be 
understood  as  passing  upon  the  question  whether,  in  the  absence 
of  legislation  by  Congress,  the  states  may  by  reciprocal  action 
.  fix  upon  a  tariff  which  shall  be  operative  upon  both  sides  of  the 
river. 

"We  do,  hold,  however,  that  the  statute  of  the  commonwealth 
of  Kentucky  in  question  in  this  case  is  an  attempted  regulation 
of  commerce  which  it  is  not  within  the  power  of  the  state  to 
make.  As  was  said  by  Mr.  Justice  Miller  in  the  Wabash  Case: 
"It  is  impossible  to  see  any  distinction  in  its  effects  upon  com- 
merce of  either  class  between  a  statute  which  regulates  the 
charges  for  transportation  and  a  statute  which  levies  a  tax  for 
the  benefit  of  the  state  upon  the  same  transportation." 

The  judgment  of  the  Court  of  Appeals  of  Kentucky  is  there- 
fore reversed,  and  the  case  remanded  to  that  court  for  further 
proceedings  in  conformity  with  this  opinion. 
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CHAPTER  IV. 
WHEN  mTEBSTATE  CHARACTER  BEGINS  AND  ENDS. 

When  Interstate  Transportation  Begins;  At  What  Time  Arti- 
cles Intended  to  Be  Shipped  Out  of  the  State  Pass 
Out  of  the  Power  of  the  State  to  Tax. 

COE  V.  ERROL. 

116  U.  S.  517.    1886. 

In  September,  1881,  Edward  S.  Coe  filed  a  petition  in  the 
Supreme  Court  of  New  Hampshire,  for  the  county  of  Coos, 
against  the  town  of  Errol,  for  an  abatement  of  taxes,  and 
therein,  among  other  things,  alleged  that  on  the  first  of  April, 
1880,  he  and  others,  residents  of  Maine  and  Massachusetts, 
owned  a  large  number  of  spruce  logs  that  had  been  drawn  down 
the  winter  before  from  Wentworth's  location  (in  New  Hamp- 
shire), and  placed  in  Clear  stream,  and  on  the  banks  thereof,  in 
the  town  of  Errol,  county  of  Coos,  J^ew  Hampshire,  to  be  from 
thence  floated  down  the  Androscoggin  River  to  the  state  of 
Maine,  to  be  manufactured  and  sold;  and  that  the  selectmen 
of  said  Errol  for  that  year  appraised  said  logs  for  taxation  at 
the  price  of  $6,000,  and  assessed  thereon  state,  county,  town, 
and  school  taxes,  in  the  whole  to  the  amount  of  $120,  and  high- 
way taxes  to  the  amount  of  $60.  The  custom  of  the  business  was 
to  leave  these  logs  lying  over  at  Errol  for  one  season,  being  about 
a  year.  A  further  allegation  made  the  same  complaint  with 
regard  to  a  lot  of  spruce  logs  belonging  to  Coe  and  another  per- 
son, which  had  been  cut  in  the  state  of  Maine,  and  were  on  their 
way  of  being  floated  to  Lewiston,  Maine,  to  be  manufactured,  but 
were  detained  in  the  town  of  Eirol  by  low  water.  Similar  alle- 
gations were  made  with  regard  to  logs  cut  the  following  year, 
1880,  and  drawn  from  Wentworth's  location,  and  part  of  them 
deposited  on  lands  of  John  Akers,  and  part  on  land  of  George 
C.  Demeritt,  in  said  town  of  Errol,  to  be  from  thence  taken  to 
the  State  of  Maine;   and,  also,  with  regard  to  other  logs  cut 
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in  Maine  and  floated  down  to  Brrol  on  their  passage  to  Lewiston, 
in  the  State  of  Maine. 

BRADLEY,  J.,  delivered  the  opinion  of  the  court :  The  case 
is  now  before  us  for  consideration  upon  writ  of  error  to  the 
Supreme  Court  of  New  Hampshire,  and  the  same  points  that 
were  urged  before  that  court  are  set  up  here  as  grounds  of  error. 

The  question  for  us  to  consider,  therefore,  is  whether  the 
products  of  a  state  (in  this  case  timber  cut  in  its  forests)  are 
liable  to  be  taxed  like  other  property  within  the  state,  though 
intended  for  exportation  to  another  state,  and  partially  pre- 
pared for  that  purpose  by  being  deposited  at  a  place  of  ship- 
ment, such  products  being  owned  by  persons  residing  in  another 
state. 

We  have  no  difficulty  in  disposing  of  the  last  condition  of  the 
question,  namely,  the  fact  (if  it  be  a  fact)  that  the  property  was 
owned  by  persons  residing  in  another  state ;  for,  if  not  exempt 
from  taxation  for  other  reasons,  it  cannot  be  exempt  by  reason 
of  being  owned  by  non-residents  of  the  statCi  We  take  it  to  be 
a  point  settled  beyond  all  contradiction  or  question  that  a  state 
has  jurisdiction  of  aU  persons  and  things  withia  its  territory 
which  do  not  belong  to  some  other  jurisdiction,  such  as  the 
representatives  of  foreign  governments,  with  their  houses  and 
effects,  and  property  belonging  to  or  in  the  \ise  of  the  govern- 
ment of  the  United  States.  If  the  owner  of  personal  property 
within  a  state  resides  in  another  state,  which  taxes  him  for  that 
property  as  part  of  his  general  estate  attached  to  his  person, 
this  action  of  the  latter  state  does  not  in  the  least  affect  the 
right  of  the  state  in  which  the  property  is  situated  to  tax  it 
also.  It  is  hardly  necessary  to  cite  authorities  on  a  point  so 
elementary.  The  fact,  therefore,  that  the  owners  of  the  logs  in 
question  were  taxed  for  their  value  in  Maine  as  a  part  of  their 
general  stock  in  trade,  if  such  fact  were  proved,  could  have  no 
influence  in  the  decision  of  the  case,  and  may  be  laid  out  of 
view. 

We  recur,  then,  to  a  consideration  of  the  question  freed  from 
this  limitation.  Are  the  products  of  a  state,  though  intended 
for  exportation  to  another  state,  and  partially  prepared  for  that 
purpose  by  being  deposited  at  a  place  or  port  of  shipment  within 
the  state,  liable  to  be  taxed  like  other  property  within  the  state  ? 
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Do  the  owner's  state  of  mind  in 'delation  to  the  goods,  that  is,  his 
intent  to  export  them,  and  his  partial  preparation  to  do  so,  exempt 
them  from  taxation?  This  is  the  precise  question  for  solution. 
This  question  does  not  present  the  predicament  of  goods  in 
course  of  transportation^through  a  state,  though  detained  for  a 
time  within  the  state  by  low  water  or  other  causes  of  delay,  as 
was  the  case  of  the  logs  cut  in  the  state  of  Maine,  the  tax  on 
which  was  abated  by  the  Supreme  Court  of  New  Hampshire. 
Such  goods  are  already  in  the  course  of  commercial  transporta- 
tion, and  are  clearly  under  the  protection  of  the  Constitution. 
And  so,  we  think,  would  the  goods  in  question  be  when  actually 
started  in  the  course  of  transportation  to  another  state,  or  deliv- 
ered to  a  carrier  for  such  transportation.  There  must  be  a  point 
of  time  when  they  cease  to  be  governed  exclusively  by  the 
domestic  law,  and  begin  to  be  governed  and  protected  by  tbe 
national  law  of  commercial  regulation,  and,  that  moment  seems 
to  us  to  be  a  legitimate  one  for  this  purpose,  in  which. they 
commence  their  final  movement  for  transportation  from  the 
state  of  their  origin  to  that  of  their  destination.  When  the 
products  of  the  farm  or  the  forest  are  collected,  and  brought  in 
from  the  surrounding  country  to  a  town  or  station  serving  as 
an  entrepot  for  that  particular  region,  whether  on  a  river  or  a 
line  of  railroad,  such  products  are  not  yet  exports ;  nor  are  they 
in  process  of  exportation ;  nor  is  exportation  begun  until  they  are 
committed  to  the  common  carrier  for  transportation  out  of  the 
state  to  the  state  of  their  destination,  or  have  started  on  their 
ultimate  passage  to  that  state.  Until  then  it  is  reasonable  to  regard 
them  as  not  only  within  the  state  of  their  origin,  but  as  a  part  of 
the  general  mass  of  property  of  that  state,  subject  to  its  juris- 
diction, and  liable  to  taxation  there,  if  not  taxed  by  reason  of 
their  being  intended  for  exportation,  but  ^axed,  without  any 
discrimination,  In  the  usual  way  and  manner  in  which  such 
property  is  taxed  in  the  state.  Of  course  they  cannot  be  taxed 
as  exports, — that  is  to  say,  they  cannot  be  taxed  by  reason  or 
because  of  their  exportation  or  intended  exportation, — for  that 
would  amount  to  laying  a  duty  on  exports,  and  would  be  a  plain 
infraction  of  the  Constitution,  which  prohibits  any  state,  with- 
out "the  consent,  of  Congress,  from  laying  any  imposts  or  duties 
on  imports  or  exports;  and,  although  it  has  been  decided  in 
Woodruff  V.  Parham,  8  Wall.  123,  that  this  clause  relates  to 
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imports  from  and  exports  to  foreign  countries,  yet  when  such 
imposts  or  duties  are  laid  on  imports  or  exports  from  one  state 
to  another,  it  cannot  be  doubted  that  such  an  imposition  would 
be  a  regulation  of  commerce  among  the  states,  and  therefore 
void  as  an  invasion  of  the  exclusive  power  of  Congress. 

But  if  such  goods  are  not  taxed  as  exports,  nor  by  reason  of 
their  exportation,  or  intended  exportation,  but  are  taxed  as  part 
of  the  general  mass  of  property  in  the  state,  at  the  regular 
period  of  assessment  for  such  property  and  in  the  usual  manner, 
they  not  being  in  course  of  transportation  at  the  time,  is  there 
any  valid  reason  why  they  should  not  be  taxed?  Though 
intended  for  exportaticta,  they  may  never  be  exported, — ^the 
owner  has  a  perfect  right  to  change  his  mind, — and  until  actu- 
ally put  in  motion  for  some  place  out  of  the  state,  or  committed 
to  the  custody  of  a  carrier  for  transportation  to  such  place,  why 
may  they  not  be  regarded  as  still  remaining  a  part  of  the  gen- 
eral mass  of  property  in  the  state  ?  If  assessed  in  an  exceptional 
time  or  manner  because  of  their  anticipated  departure,  they 
might  well  be  considered  as  taxed  by  reason  of  their  exportation 
or  intended  exportation ;  but  if  assessed  in  the  usual  way,  when 
not  under  motion  or  shipment,  we  do  not  see  why  the  assess- 
ment may  not  be  valid  and  binding.  The  point  of  time  when 
state  jurisdiction  over  the  commodities  of  commerce  begins  and 
ends  is  not  an  easy  matter  to  designate  or  define,  and  yet  it  is 
highly  important,  both  to  the  shipper  and  to  the  state,  that  it 
should  be  clearly  defined  so  as  to  avoid  all  ambiguity  or  ques- 
tion. In  regard  to  imports  from  foreign  countries,  it  was  set- 
tled in  the  case  of  Brown  v.  Maryland,  12  Wheat.  419,  that  the 
state  cannot  impose  any  tax  or  duty  on  such  goods  so  long  as 
they  remain  the  property  of  the  importer,  and  continue  in  the 
original  form  or  packages  in  which  the}'  were  imported ;  the 
right  to  sell  without  any  restriction  imposed  by  the  state  being 
a  necessary  incident  of  the  right  to  import  without  such  restric- 
tion. This  rule  was  deemed  to  be  the  necessary  result  of  the 
prohibitory  clause  of  the  Constitution,  which  declares  that  no 
state  shall  lay  any  imposts  or  duties  on  imports  or  exports.  The 
law  of  Maryland,  which  was  held  to  be  repugnant  to  this  clause, 
required  the  payment  of  a  license  tax  by  all  importers  before 
they  were  permitted  to  sell  their  goods.  This  law  was  also  con- 
sidered to  be  an  infringement  of  the  clause  whicl^  gives  to  Con- 
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gress  the  power  to  regulate  commerce.  This  court,  as  before 
stated,  has  since  held  that  goods  transported  from  one  state  to 
another  are  not  imports  or  exports  within  the  meaning  of  the 
prohibitory  clause  before  referred  to;  and  it  has  also  held  that 
such  goods,  having  arrived  at  their  place  of  destination,  may  be 
taxed  in  the  state  to  which  they  are  carried,  if  taxed  in  the  same 
manner  as  other  goods  are  taxed,  and  not  by  reason  of  their 
being  brought  into  the  state  from  another  state,  nor  subjected  in 
any  way  to  unfavorable  discrimination.  Woodruff  v.  Parham, 
8  Wall.  123;  Brown  v.  Houston,  114  U.  S.  622;  S.  C.  5  Sup.  Ct. 
Kep.  1091. 

But  no  definite  rule  has  been  adopted  with  regard  to  the  point 
of  time  at  which  the  taxing  power  of  the  state  ceases  as  to  goods 
exported  to  a  foreign  country  or  to  another  state.  What  we 
have  already  said,  however,  in  relation  to  the  products  of  a 
state  intended  for  exportation  to  another  state  will  indicate 
the  view  which  seems  to  us  the  sound  one  on  that  subject,  namely, 
that  guch  goods  do  not  cease  to  be  part  of  the  general  mass  of 
property  in  the  state,  subject,  as  such,  to  its  jurisdiction,  and 
to  taxation  in  the.  usual  way,. until  they  have  been  shipped,  or 
entered  with  a  common  carrier  for  transportation,  to  another 
state,  or  have  been  started  upon  such  transportation  in  a  con- 
tinuous route  or  journey.  We  think  that  this  must  be  the  true 
rule  on  the  subject.  It  seems  to  us  untenable  to  hold  that  a 
crop  or  a  herd  is  exempt  from  taxation  merely  because  it  is,  by 
its  owner,  intended  for  exportation.  If  such  were  the  rule,  in 
many  states  there  would  be  nothing  but  the  lands  and  real 
estate  to  bear  the  taxes.  Some  of  the  western  states  produce 
veiy  little  except  wheat  and  corn,  most  of  which  is  intended 
for  export ;  and  so  of  cotton  in  the  southern  states.  Certainly, 
as  long  as  these  products  are  on  the  lands  which  produce  them, 
they  are  part  of  the  general  property  of  the  state.  And  so  we 
think  they  Continue  to  be  until  they  have  entered  upon  their  final 
journey  for  leaving  the  state  and  going  into  another  state.  It 
is  true,  it  was  said  in  the  case  of  The  Daniel  Ball,  10  Wall.  565 : 
"Whenever  a  commodity  has  begun  to  move  as  an  article  of 
trade  from  one  state  to  another,  commerce  in  that  commodity 
between  the  states  has  commenced."  But  this  movement  does 
not  begin  uirtil  the  articles  have  been  shipped  or  started  for 
transportation  from  the  one  state  to  the  other.    The  carrying  of 
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them^  in  carts  or  other  vehicles,  or  even  floatiiig  them,  to  the 
depot  where  the  journey  is  to  commence,  is  no  part  of  that 
journey.  That  is  all  preliminary  work,  performed  for  the  pur- 
pose of  putting  the  property  in  a  state  of  preparation  and  readi- 
ness for  transportation.  Until  actually  launched  on  its  way  to 
another  state,  or  committed  to  a  common  carrier  for  transporta- 
tion to  such  a  state,  its  destination  is  not  fixed  and  certain.  It 
vmay  be  sold  or  otherwise  disposed  of  within  the  state,  and  never 
put  in  course  of  transportation  out  of  the  state.  Carrying  it 
from  the  farm  or  the  forest  to  the  depot  is  only  an  interior 
movement  of  the  praperty,  entirely  within  the  state,  for  the  pur- 
pose, it  is  true,  but  only  for  the  purpose,  of  putting  it  into  a 
course  of  exportation.  It  is  no  part  of  the  exportation  itself. 
Until  shipped  or  started  on  its  final  journey  out  of  the  state  itti 
exportation  is  a  matter  altogether  in  fieri,  and  not  at  all  a  fixed 
and  certain  thing. 

The  application  of  these  principles  to  the  present  ease  is 
obvious.  The  logs  which  were  taxed,  and  the  tax  on  which  was 
not  abated  by  the  Supreme  Court  of  New  Hampshire,  had  not, 
when  so  taxed,  been  shipped  or  started  on  their  final  voyage  or 
journey  to  the  state  of  Maine.  They  had  only  been  drawn  down 
from  "Wentworth's  location  to  Errol,  the  place  from  which  they 
were  to  be  transported  to  Lewiston,  in  the  state  of  Maine. 
There  they  were  to  remain  until  it  should  be  convenient  to  send 
them  to  their  destination.  They  come  precisely  within  the  char- 
acter of  property  which,  according  to  the  principles  herein  laid 
down,  is  taxable.  But,  granting  all  this,  it  may  still  be  perti- 
nently asked,  how  can  property  thus  situated,  to-wit,  deposited 
or  stored  at  the  place  of  entrepot  for  future  exportation,  be 
taxed  in  the  regular  way  as  part  of  the  property  of  the  state? 
The  answer  is  plain.  It  can  be  taxed,  as  all  other  property  is 
taxed,  in  the  place  where  it  is  found,  if  taxgd,  or  assessed  for 
taxation,  in  the  usual  manner  in  which  such  property  is  taxed, 
and  not  singled  out  to  be  assessed  by  itself  in  an  unusual  and 
exceptional  manner  because  of  its  destination.  If  thus  taxed,  in 
the  usual  way  that  other  similar  property  is  taxed,  and  at  the 
same  rate,  and  subject  to  like  conditions  and  regulations,  the 
tax  is  valid.  In  other  words,  the  right  to  tax  the  property  being 
founded  on  the  hypothesis  that  it  is  still  a  part  of  the  general 
mass  of  property  in  the  state,  it  must  be  treated  in  all  respects 

760 


LEADING  ILLUSTRATIVE  CASES  51 

as  other  property  of  the  same  kind  is  treated.  These  conditions 
we  understand  to  have  been  complied  with  in  the  present  case. 
At  all  events  there  is  no  evidence  to  show  that  the  taxes  were 
not  imposed  in  the  regular  and  ordinary  way.  As  the  presump- 
tion, so  far  as  mode  and  manner  are  concerned,  is  always  in 
favor  of  and  not  against  official  acts,  the  want  of  evidence  to  the 
contrary  must  be  regarded  as  evidence  in  favor  of  the  regularity 
of  the  assessment  in  this  case. 

The  judgment  of  the  Supreme  Court  of  New  Hampshire  is 
affirmed. 
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CHAPTER  V. 

STATE  POLICE  POWER  AND  INTERSTATE  COMMERCE. 

Sale  of  Goods  in  Original  Package. 

LEISY  V.  HARDIN. 

135  U.  S.  100.    1890. 

[Error  to  the  Supreme  Courl;  of  Iowa.  The  plaintiffs,  who 
were  brewers  doing  business  at  Peoria,  Illinois,  had  shipped 
beer  in  sealed  packages  to  Keokuk,  Iowa,  where  it  was  offered 
for  sale  in  the  original  packages.  A  certain  quantity  of  the 
beer  was  seized  by  Hardin,  the  city  marshal  of  Keokuk,  under 
color  of  authority  of  the  statutes  of  Iowa  which  forbade  the 
manufacture  or  sale  of  intoxicating  liquors,  or  keeping  them 
with  intent  to  sell,  except  for  medicinal,  chemical,  pharmaceu- 
tical, and  sacramental  purposes  as  allowed  in  the  act.  The  plain- 
tiffs brought  replevin  against  Hardin  to  recover  the  beer  seized, 
.  and  the  local  court  gave  judgment  for  the  plaintiffs  on  the 
ground  that  the  state  enactment  was  invalid.  This  judgment 
was  reversed  by  the  Supreme  Court  of  Iowa.] 

FULLER,  C.  J.,  after  stating  the  case,  delivered  the  opinion 
of  the  court. 

The  power  vested  in  Congress  "to  regulate  commerce  with 
'foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes,"  is  the  power  to  prescribe  the  rule  by  which  that 
commerce  is  to  be  governed,  and  is  a  power  complete  in  itself, 
acknowledging  no  limitations  other  ttan  those  prescribed  in  the 
Constitution.  It  is  co-extensive  with  the  subject  on  which  it 
acts  and  cannot  be  stopped  at  the  external  boundary  of  a  state, 
but  must  enter  its  interior  and  must  be  capable  of  authorizing 
the  disposition  of  those  articles  which  it  introduces,  so  that  they 
may  become  mingled  with  the  common  mass  of  property  within 
the  territory  entered.  Gibbons  v.  Ogden,  9  Wheat.  1 ;  Brown  v. 
Maryland,  12  Wheat.  419.    *    *    * 
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It  was  stated  in  the  32d  number  of  the  Federalist  that  the 
states  might  exercise  concurrent  and  independent  power  in  all 
eases  but  three :  First,  where  the  power  was  lodged  exclusively 
in  the  Federal  Constitution;  second,  where  it  was  given  to  the 
United  States  and  prohibited  to  the  states;  third,  where,  from 
the  nature  and  subjects  of  the  powel",  it  must  be  necessarily 
exercised  by  the  national  government  exclusively.  But  it  is 
easy  to  see  that  Congress  may  assert  an  authority  under  one 
of  the  granted  powers,  which  would  exclude  the  exercise  by  the 
states  upon  the  same  subject  of  a  different  but  similar  power, 
between  which  and  that  possessed  by  the  general  government  an 
inherent  i-epugnancy  existed. 

Whenever,  however,  a  particular  power  of  the  general  gov- 
ernment is  one  which  must  necessarily  be  exercised  by  it,  and 
Congress  remains  silent,  this  is  not  only  not  a  concession  that  the 
powers  reserved  by  the  states  may  be  exerted  as  if  the  specific 
power  had  not  been  elsewhere  reposed,  but,  on  the  contrary, 
the  only  legitimate  conclusion  is  that  the  general  government 
intended  that  power  should  not  be  affirtnatively  exercised,  and 
the  acljion  of  the  states  cannot  be  permitted  to  effect  that  which 
would  be  incompatible  with  such  intention.  Hence,  inasmuch 
as  interstate  commerce,  consisting  in  the  transportation,  pur- 
chase, sale,  and  exchange  of  commodities,  is  national  in  its  char- 
acter, and  must  be  governed  by  a  uniform  system,  so  long  as 
Congress  does  not  pass  any  law  to  regulate  it,  or  allowing  the 
states  so  to  do,  it  thereby  indicates  its  wiU  that  such  commerce 
shall  be  free  and  untrammeled.    *    *    * 

That  ardent  spirits,  distilled  liquors,  ale  and  beer,  are  sub- 
jects of  exchange,  barter,  and  traffic,  like  any  other  commodity 
in  which  a  right  of  traffic  exists,  and  are  so  recognized  by  the 
usages  of  the  commercial  world,  the  laws  of  Congress,  and  the 
decisions  of  courts,  is  not  denied.  Being  thus  articles  of  com- 
merce, can  a  state,  in  the  absence  of  legislation  on  the  part  of 
Congress,  prohibit'  their  importation  from  abroad  or  from  a 
sister  state?  or  when  imported  prohibit  their  sale  by  the  im- 
porter? If  the  importation  cannot  be  prohibited  without  the 
consent  of  Congress,  when  does  property  imported  from  abroad, 
or  from  a  sister  state,  so  become  part  of  the  common  mass  of 
property  within  a  state  as  to  be  subject  to  its  unimpeded 
control?    *    *    * 
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And  although  the  precise  question  before  us  was  not  ruled  in 
Gibbons  v.  Ogden  and  Brown  v.  Maryland,  yet  we  think  it  was 
virtually  involved  and  answered,  and  that  this  is  demonstrated, 
among  other  cases,  in  Bowman  v.  Chicago  &  Northwestern  Rail- 
way Co.,  125  U.  S.  465.  In  the  latter  case,  §1553  of  the 
Code  of  the  state  of  Iowa,  as  amended  by  c.  143  of  the  acts 
of  the  twentieth  General  Assembly  in  1886,  forbidding  common 
carriers  to  bring  intoxicating  liquors  into  the  state  from  any 
other  state  or  territory,  without  first  being  furnished  with  a 
certificate  as  prescribed,  was  declared  invalid,  because  essentially 
a  regulation  of  commerce  among  the  states,  and  not  sanctioned 
by  the  authority,  express  or  implied,  of  Congress.  The  opinion 
of  the  court,  delivered  by  Mr.  Justice  Matthews,  the  concurring 
opinion  of  Mr.  Justice  Field,  and  the  dissenting  opinion  by 
Mr.  Justice  Harlan,  on  behalf  of  Mr.  Chief  Justice  Waite, 
Mr.  Justice  Gray,  and  himself,  discussed  the  question  involved  in 
all  its  phases ;  and  while  the  determination  of  whether  the  right 
of  transportation  of  an  article  of  commerce  from  one  state  to 
another  includes  by  necessary  implication  the  right  of  the  con- 
signee to  sell  it  in  unbroken  packages  at  the  place  where  the 
transportation  terminates  was  in  terms  reserved,  yet  the  argu- 
ment of  the  majority  conducts  irresistibly  to  that  conclusion,  and 
we  think  we  cannot  do  better  than  repeat  the  grounds  upon 
which  the  decision  was  made  to  rest.  It  is  there  shown  that  the 
transportation  of  freight  or  of  the  subjects  of  commerce,  for 
the  purpose  of  exchange  or  sale,  is  beyond  all  question  a  con- 
stituent of  commerce  itself ;  that  this  was  the  prominent  idea  in 
the  minds  of  the  framers  of  the  Constitution,  when  to  Congress 
was  committed  the  power  to  regulate  commerce  among  the  sevT 
eral  states ;  that  the  power  to  prevent  embarrassing  restrictions 
by  any  state  was  the  end  desired ;  that  the  power  was  given  by 
the  same  words  and  in  the  same  clause  by  which  was  conferred 
power  to  regulate  commerce  with  foreign  nations;  and  that  it 
would  be  absurd, to  suppose  that  the  transmission  of  the  subjects 
of  trade  from  the  state  of  the  buyer,  or  from  the  place  of  pro- 
duction, to  the  market,  was  not  contemplated,  for  without  that 
there  could  be  no  consummated  trade,  either  with  foreign 
nations  or  among  the  states.  It  is  explained  that  where  state 
laws  alleged  to  be  regiilations  of  commerce  among  the  states  have 
been  sustained,  they  were  laws  which  related  to  bridges  or  dams 
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across  streams,  wholly  within  the  state,  or  police  or  health  laws, 
or  to  subjects  of  a  kindred  nature,  not  strictly  of  commercial 
regulation.  But  the  transportation  of  passengers  or  of  merchan- 
dise from  one  state  to  another  is  in  its  nature  national,  admit- 
ting of  but  one  regulating  power ;  and  it  was  to  guard  against 
the  possibility  of  commercial  embarrassments  which  would  result 
if  one  state  could  directly  or  indirectly  tax  persons  or  prop- 
erty passing  through  it,  or  prohibit  particular  property  from 
entrance  into  the  state,  that  the  power  of  regulating  commerce 

among  the  states  was  conferred  upon  the  Federal  Government. 

*  *  #  #«  #  *  # 

The  doctrine  now  firmly  established  is,  as  stated  by  Mr.  Jus- 
tice Field,  in  Bowman  v.  Chicago,  etc..  Railway  Co.,  125  TJ.  S. 
507,  "that  where  the  subject  upon  which  Congress  can  act  under 
its  commercial  power  is  local  in  its  nature  or  sphere  of  opera- 
tion,, such  as  harbor  pilotage,  the  improvements  of  harbors,  the 
establishment  of  beacons  and  buoys  to  guide  vessels  in  and  out 
of  port,  the  construction  of  bridges  over  navigable  rivers,  erec- 
tion of  wharves,  piers,  and  docks,  and  the  like,  which  can  be 
properly  regulated  only  by  special  provisions  adapted  to  their 
localities,  the  state  can  act  until  Congress  interferes  and  super- 
sedes its  authority;  but  where  the  subject  is  national  in  its  char- 
acter, and  admits  and  requires  uniformity  of  regulation,  affect- 
ing alike  all  the  states,  such  as  transportation  between  the 
states,  including  the  importation  of  goods  from  one  state  into 
another.  Congress  can  alone  act  upon  it  and  provide  the  needed 
regulations.  The  absence  of  any  law  of  Congress  on  the  subject 
is  equivalent  to  its  declaration  that  commerce  in  that  matter 
shall  be  free.  Thus  the  absence  of  regulations  as  to  interstate 
commerce  with  reference  to  any  particular  subject  is  taken  as  a 
declaration  that  the  importation  of  that  article  into  the  states 
shall  be  unrestricted.  It  is  only  after  the  importation  is  com- 
pleted, and  the  property  imported  has  mingled  with  and  become 
a  part  of  the  general  property  of  the  state,  that  its  regulations 
can  act  upon  it,  except  so  far  as  may  be  necessary  to  insure 
safety  in  the  disposition  of  the  import  until  thus  mingled." 

The  conclusion  follows  that,  as  the  grant  of  the  power  to  regu- 
late commerce  among  the  states,  so  far  as  one  system  is  required, 
is  exclusive,  the  states  cannot  exercise  that  power  without  the 
assent  of  Congress,  and,  in  the  absence  of  legislation,  it  is  left 
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for  the  courts  to  determine  when  state  action  does  or  does  not 
amount  to  such  exercise,  or,  in  other  words,  what  is  or  is  not  a 
regulation  of  such  commerce.  When  that  is  determined,  contro- 
versy is  at  an  end.  Illustrations  exemplifying  the  general  rule 
are  numerous.  Thus  we  have  held  the  following  to  be  regula- 
tions of  interstate  commerce:  A  tax  upon  freight  transported 
from  state  to  state,  Case  of  the  State  Freight  Tax,  15  Wall. 
232 ;  a  statute  imposing  a  burdensome  condition  on  shipmasters 
as  a  prerequisite  to  the  lauding  of  passengers,  Henderson  v. 
Mayor  of  New  York,  92  U.  S.  259;  a  statute  prohibiting  the 
driving  or  conveying  of  any  Texas,  Mexican,  or  Indian  cattle, 
whether  sound  or  diseased,  into  the  state  between  the  first  day 
of  March  and  the  first  day  of  November  in  each  year.  Railroad 
Co.  V.  Husen,  95  TJ.  S.  465;  a  statute  requiring  every  auc- 
tioneer to  collect  and  pay  into  the  state  treasury  a  tax  on  his 
sales,  when  applied  to  imported  goods  in  the  original  packages 
by  him  sold  for  the  importer.  Cook  v.  Pennsylvania,  97  U.  S. 
566;  a  statute  intended  to  regulate  or  tax,  or  to  impose  any 
other  restrictions  upon,  the  transmission  of  persons  or  property, 
or  telegraphic  messages,  from  one  state  to  another,  Wabash,  St. 
Louis,  etc.,  Railway  v.  Illinois,  118  U.  S.  557 ;  a  statute  levying 
a  tax  upon  non-resident  drummers  offering  for  sale  or  selling 
goods,  wares,  or  merchandise  by  sample,  manufactured  by  or 
belonging  to  citizens  of  other  states,  Robbins  v.  Shelby  Taxing 
District,  120  U.  S.  489. 

These  decisions  rest  upon  the  undoubted  right  of  the  states 
of  the  Union  to  control  their  purely  internal  affairs,  in  doing 
which  they  exercise  powers  not  surrendered  to  the  national  gov- 
ernment ;  but  whenever  the  law  of  the  state  amounts  essentially 
to  a  regula,tion  of  commerce  with  foreign  nations  or  among  the 
states,  as  it  does  when  it  inhibits,  directly  or  indirectly,  the 
receipt  of  an  imported  commodity  or  its  disposition  before  it  has 
ceased  to  become  an  article  of  trade  between  one  state  and 
another,  or  another  country  and  this,  it  comes  in  conflict  with  a 
power  which,  in  this  particular,  has  been  exclusively  vested  in 
the  general  government,  and  is  therefore  void.    *    *    * 

Prior  to  1888  the  statutes  of  Iowa  permitted  the  sale  of  for- 
eign liquors  imported  under  the  laws  of  the  United  States, 
provided  the  sale  was  by  the  importer  in  the  original  casks  or 
packages,  and  in  quantities  not  less  than  those  in  which  they 
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were  required  to  be  imported ;  and  the  provisions  of  the  statute 
to  this  effect  were  declared  by  the  Supreme  Court  of  Iowa,  in 
Person  v.  International  Distillery,  72  Iowa,  348,  354,  to  be 
"intended  to  conform  the  statute  to  the  doctrine  of  the  United 
States  Supreme  Court,  announced  in  Brown  v.  Maryland,  12 
Wheat.  419,  and  License  Cases,  5  How.  504,  so  that  the  statute 
should  not  conflict  with  the  laws  and  authority  of  the  United 
States."  But  that  provision  of  the  statute  was  repealed  in 
1888,  and  the  law  so  far  amended  that  we  xmderstand  it  now  to 
provide  that,  whether  imported  or  not,  wine  cannot  be  sold  in 
'  Iowa,  except  for  sacramental  purposes,  nor  alcohol,  except  for 
specified  chemical  purposes,  nor  intoxicating  liquors,  including 
ale  and  beer,  except  for  pharmaceutical  and  medicinal  pur- 
poses, and  not  at  all  except  by  citizens  of  the  state  of  Iowa, 
who  are  registered  pharmacists,,  and  have  permits  obtained  as 
prescribed  by  the  statute,  a  permit  being  also  grantable  to  one 
discreet  person  in  any  township  where  a  pharmacist  does  not 
obtain  it. 

The  plaintiffs  in  error  are  citizens  of  Illinois,  are  not  phar- 
macists, and  have  no  permit,  but  import  into  Iowa  beer,  which 
they  sell  in  original  packages,  as  described.  Under  our  decision 
in  Bowman  v.  Chicago,  ete..  Railway  Co.,  supra,  they  had  the 
right  to  import  this  beer  into  that  state,  and  in  the  view  which 
we  have  expressed  they  had  the  right  to  sell  it,  by  which  act 
alone  it  would  become  mingled  in  the  common  mass  of  prop- 
erty within  the  state.  Up  to  that  point  of  time,  we  hold  that 
in  the  absence  of  congressional  permission  to  do  so,  the  state 
had  no  power  to  interfere  by  seizure,  or  any'  other  action,  in 
prohibition  of  importation  and  sale  by  the  foreign  or  non- 
resident importer.    *    *    * 

The  legislation  in  question  is  to  the  extent  indicated  repug- 
nant to  the  third  clause  of  §  8  of  Article  I  of  the  Constitution 
of  the  United  States,  and  therefore  the  judgment  of  the  Supreme 
Court  of  Iowa  is 

Reversed  and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Mr.  Justice  Gray,  with  whom  concurred  Mr.  Justice  Harlan 
and  Mr.  Justice  Brewer,  dissenting.    *    *    » 
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CHAPTER  VI. 
NATIONAL  LEGISLATION  AND  LEGISLATIVE  POWER. 

Extent  of  the  Power  of  the  States  and  of  Congress  to  Regulate 
Intrastate  Rates. 

THE  MINNESOTA  RATE  CASES. 
230  U.  S.  352.     1913. 

HUGHES,  J..,  delivered  the  opinion  of  the  court : 

These  suits  were  brought  by  stockholders  of  the  Northern 
Pacific  Railway  Company,  the  Great  Northern  Railway  Com- 
pany, and  the  Minneapolis  &  St.  Louis  Railroad  Company,  re- 
spectively, to  restrain  the  enforcement  of  two  orders  of  the  Rail- 
road and  Warehouse  Commission  of  the  state  of  Minnesota,  and 
two  acts  of  the  legislature  of  that  state,  prescribing  maximum 
charges  for  transportation  of  freight  and  passengers,  and  to 
prevent  the  adoption  or  maintenance  of  these  rates  by  the  rail- 
road companies.  In  addition  to  the  companies,  the  attorney 
general  of  the  state,  the  members  of  the  Railroad  and  "Ware- 
house Commission,  and  also,  in  the  cases  of  the  Northern  Pacific 
and  Great  Northern  Companies,  certain  representative  shippers, 
were  made  defendants.  *  *  *  The  complainants  assailed  the 
acts  and  orders  Upon  the  grounds  (1)  that  they  amounted  to  an 
unconstitutional  interference  with  interstate  commerce.    *    *    * 

First.    As  to  interference  with  interstate  commerce. 

None  of  the  acts  and  orders  prescribes  rates  for  goods  or  per- 
sons moving  in  interstate  commerce.  By  their  terms,  they  apply 
'solely  to  commerce  that  is  internal.  Despite  this  obvious  pur- 
port, it  has  been  found  below  that  the  inevitable  effect  of  the 
state's  requirements  for  intrastate  transportation  was  to  impose 
a  direct  burden  upon  interstate  commerce,  and  to-create  unjust 
discriminations  between  localities  in  Minnesota  and  those  in 
adjoining  states ;  and  hence,  that  they  must  fall,  as  repugnant 
to  the  commerce  clause  and  to  the  action  of  Congress  under  it. 
To  support  its  conclusion,  the  circuit  court  presents  an  impres- 
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sive  array  of  facts  drawn  from  the  approved  findings  of  the 
master.  184  Fed.  775-792.  Without  giving  all  the  details  they 
embrace,  these  findings  may  be  summarized  as  follows : 

I.  The  railroad  property  of  each  of  the  three  companies  consti- 
tutes a  single  system.  On  June  30,  1906,  .the  Northern  Pacific 
Railway  Company  (a  "Wisconsin  corporation)  operated  7,695 
miles  of  track,  of  which  1,625  miles  were  in  Minnesota.  The 
Great  Northern  Railway  Company  (a  Minnesota  corporation) 
at  the  same  time  operated  8,528  miles  of  track,  of  which  2,779 
miles  were  in  Minnesota.  Their  lines  extend  westerly  from 
Superior,  Wisconsin,  and  Duluth,  Minnesota,  and  from  St.  Paul 
and  Minneapolis,  through  the  states  of  Minnesota,  North  Dakota, 
Montana,  Idaho,  Washington,  and  Oregon,  to  the  Pacific  coast. 
The  Minneapolis  &  St.  Louis  Railroad  Company  (also  a  Minne- 
sota corporation)  operated  lj028  miles  of  track  running  from 
St.  Paul  and  Minneapolis  westerly  and  southerly  to  points  in 
South  Dakota  and  Iowa.  In  the  case  of  each  company,  the  move- 
ment of  interstate  and  local  traffic  takes  place  at  the  same  time, 
on  the  same  rails,  with  the  same  employees,  and  largely  by  means 
of  the  same  trains  and  cars.  There  has  never  been  a  separation, 
and  it  is  impracticable,  in  the  exercise  of  fair  economy,  to  make 
a  separation,  between  the  interstate  and  intrastate  business  in 
the  case  either  of  freight  or  of  passengers.  By  far  the  larger 
part  of  the  traffic  is  interstate.  In  the  year  1906  the  freight 
business  of  the  Northern  Pacific  Company,  local  to  Minnesota, 
was  2.67  per  cent  of  its  entire  freight  business,  and  12.33  per 
cent  of  its  freight  business  touching  the  state,  and  its  passenger 
business  local  to  the  state  was  5.79  per  cent  of  its  entire  pas- 
senger business,  and  67.21  per  cent  of  its  passenger  business 
touching  the  state.    *    *    * 

II.  The  state  line  of  Minnesota  on  the  east  and  west  runs 
between  cities  which  are  in  close  proximity.  Superior,  Wiscon- 
sin, and  Duluth,  Minnesota,  are  side  by  side  at  the  extremity  of 
Lake  Superior.  Opposite  one  another,  on  the  western  boundary 
of  the  state,  lie  Grand  Forks,  North  Dakota,  and  Bast  Grand 
Forks,  Minnesota;  Fargo,  North  Dakota,  and  Moorhead,  Minne- 
sota; and  Wahpeton,  North  Dakota,  and  Breckenridge,  Minne- 
sota. The  cities  in  each  pair  ship  and  receive,  to  and  from  the 
same  localities,  the  same  kinds  of  freight.  The  railroad  compa- 
nies have  always  put  each  on  a  parity  with  the  other  in  the 
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matter  of  rates,  and  if  there  were  a  substantial  difference  it 
would  cause  serious  injury  to  the  commerce  of  the  city  having 
the  higher  rate.  If  the  Northern  Pacific  Company  failed  to 
maintain  as  low  rates  on  trafiSc  in  and  out  of  Superior  as  on  that 
to  and  from  Duluth,  its  power  to  transact  interstate  business 
between  Superior  and  points  in  Minnesota  would  be  seriously 
impaired  and  the  value  of  its  property  in  Superior  would  be 
depreciated.    ♦    *    * 

III.  Moorhead,  Minnesota,  Fargo  and  Bismarck,  North  Da- 
kota, Billings  and  Butte,  Montana,  are  so-called  jobbing  centers. 
Rates  had  always  been  accorded  to  them  by  the  Northern  Pacific 
Company  which  would  allow  them  to  compete  with  their  nearest 
neighbors  and  with  St.  Paul,  Minneapolis,  and  Duluth.  The 
order  of  September  6,  1906,  as  supplemented  by  that  of  May  3, 
1907,  substantially  reduced  carload  rates  from  the  eastern  ter- 
minals to  Moorhead.  This  reduction  would  have  given  Moor- 
head an  advantage  in  territory  accessible  to  its  jobbing  industry 
not  only  as  against  Fargo,  unless  carload  rates  to  Fargo  were 
similarly  reduced,  but  also  as  against  Duluth,  St.  Paul,  and 
Minneapolis  unless  less-than-carload  rates  from  these  places  to 
points  accessible  to  Moorhead,  which  included  a  considerable 
territory  in  North  Dakota,  were  proportionately  reduced.  If 
Fargo  were  protected  as  against  Moorhead,  it  would  have  an 
advantage  over  Bismarck  in  territory  common  to  them  both,  an 
advantage  over  the  eastern  terminals  in  territory  common  to 
them  and  to  Fargo,  unless  carload  rates  from  the  eastern  termi- 
nals to  Bismarck  and  less-than-carload  rates  from  those  termi- 
nals to  the  territory  accessible  to  Fargo  were  correspondingly 
reduced;  and  so  on  from  distributing  point  to  distributing 
point.    *    *    * 

The  situation  is  not  peculiar  to  Minnesota.  The  same  ques- 
tion has  been  presented  by  the  appeals,  now  before  the  court, 
which  involve  the  validity  of  intrastate  tariffs  fixed  by  Mis- 
souri, Arkansas,  Kentucky,  and  Oregon.  Differences  in  particu- 
lar facts  appear,  but  they  cannot  be  regarded  as  controlling.  A 
scheme  of  state  rates  framed  to  avoid  discrimination  between 
localities  within  the  state,  and  to  provide  an  harmonious  system 
for  intrastate  transportation  throughout  the  state,  naturally 
would  embrace  those  places  within  the  state  which  are  on  or  near 
the  state's  boundaries;  and  when  these  are  included  in  a  general 
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reduction  of  intrastate  rates,  there  is,  of  course,  a  change  in  the 
relation  of  rates  as  theretofore  existing  to  points  adjacent  to,  but 
across,  the  state  line.  Kansas  City,  Kansas,  and  Kansas  City, 
Missouri;  East  St.  Louis,  Illinois,  and  St.  Louis,  Missouri; 
Omaha,  Nebraska,  and  Council  Bluffs,  Iowa;  Cincinnati,  Ohio, 
and  Covington  and  Newport,  Kentucky;  and  many  other 
places  throughout  the  country  which  might  be  mentioned,  pre- 
sent substantially  the  same  conditions  as  those  here  appear- 
ing with  respect  to  localities  on  the  boundaries  of  Minne- 
sota. It  is  also  a  matter  of  common  knowledge  that  competition 
takes  but  little  account  of  state  lines,  and  in  every  part  of  the 
land  competitive  districts  embrace  points  in  different  states. 

With  appreciation  of  the  gravity  of  the  controversy,  the  rail- 
road commissioners  of  eight  states  have  filed  their  brief  as  amici 
curiae,  in  support  of  the  appeals,  stating  that,  if  the  doctrine  of 
the  court  below  were  accepted,  the  regulation  by  the  states  of 
rates  for  intrastate  transportation  would  be  practically  de- 
stroyed. They  say  that  "there  is  practically  no  movement  of 
traf&c  between  two  towns  within  a  state  that  does  not  come 
into  competition  with  some  interstate  haul,"  and  that  "if  the 
disturbance  of  the  existing  relation  between  competitive  state  and 
interstate  rates  is  the  correct  criterion,  no  reduction  can  be 
made  in  state  rates  without  interfering  with  interstate  com- 
merce." The  governors  of  three  states,  pursuant  to  a  resolution 
of  a  conference  of  the  governors  of  all  the  states,  have  also  pre- 
sented, by  leave  of  the  court,  their  argument  in  defense  of  the 
position  taken  by  Minnesota.  They  do  not  seek  "to  belittle  the 
effect  of  the  action  of  Minnesota  on  the  business  between  the 
places"  named  in  the  findings,  but  they  are  convinced  that  if  the 
principle  announced  by  the  circuit  court  is  upheld,  it  can  be 
made  to  apply  by  a  showing  of  similar  facts  in  virtually  every 
state.  Insisting  that,  under  their  reserved  power,  "the  right  of 
the  states  to  regulate  their  own  commerce  is  as  clear  and  broad 
as  that  of  Congress  to  regulate  interstate  commerce,"  they  assail 
the  decision  below,  not  upon  the  ground  that  it  incorrectly  sets 
forth  conditions  in  Minnesota  and  adjoining  states,  but  for  what 
they  consider  to  be  "its  plain  disregard  of  the  provisions  of  the 
Federal  Constitution,  which  establish  the  relations  between  the 
nation  and  the  states."  "The  operation  of  these  provisions," 
they  maintain,  "was  not  made  to  depend  on  geography  or  con- 
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venience  or  competition.  They  cannot  apply  in  one  state  and 
not  in  another,  according  to  circumstances  as  they  may  be  found 
by  the  courts,  because  they  are  vital  principles  which  constitute 
the  very  structure  of  our  dual  form  of  government." 

The  controversy  thus  arises  from  opposing  conceptions  of  the 
fundamental  law,  and  of  the  scope  and  effect  of  federal  legis- 
lation, rather  than  from  differences  with  respect  to  the  salient 
facts. 

For  the  purpose  of  the  present  inquiry,  the  rates  fixed  by 
the  state  must  be  assumed  to  be  reasonable  rates  so  far  as  in- 
trastate traffic  is  concerned ;  that  is,"  they  must  be  rates  which  the 
state  in  the  exercise  of  its  legislative  judgment  could  constitu- 
tionally fix  for  intrastate  transportation  separately  considered. 
If  the  state  rates  are  not  of  this  character, — a  question  to  be 
dealt  with  later, — ^they  cannot  be  sustained  in  any  event;  but, 
assuming  them  to  be  otherwise  valid,  the  decree  below,  with 
respect  to  the  present  branch  of  the  case,  rests  upon  two 
grounds:  (1)  That  the  action  of  the  state  imposes  a  direct  bur- 
den upon  interstate  commerce;  and  (2)  that  it  is  in  conflict  with 
the  provisions  of  the  act  to  regulate  commerce. 

These  grounds  are  distinct.  If  a  state  enactment  imposes  a 
direct  burden  upon  interstate  commerce,  it  must  fall  regardless 
of  federal  legislation.  The  point  of  such  an  objection  is  not  that 
Congress  has  acted,  but  that  the  state  has  directly  restrained 
that  which,  in  the  absence  of  federal  regulation,  should  be  free. 
If  the  acts  of  Minnesota  constitute  a  direct  burden  upon  inter- 
state commerce,  they  would  be  invalid  without  regard  to  the 
exercise  of  federal  authority  touching  the  interstate  rates  said 
to  be  affected.  On  the  other  hand,  if  the  state,  in  the  absence  of 
federal  legislation,  would  have  had  the  power  to  prescribe  the 
rates  here  assailed,  the  question  remains  whether  its  action  is 
void  as  being  repugnant  to  the  statute  which  Congress  has 
enacted. 

Prior  to  the  passage  of  the  act  to  regulate  commerce,  carriers 
fixed  their  interstate  rates  free  from  the  actual  exertion  of  fed- 
eral control;  and  under  that  act,  as  it  stood  until  the  amend- 
ment of  June  29,  1906  [3^  Stat,  at  L.  584,  chap.  3591,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1288],  the  Interstate  Commerce 
Commission  had  no  power  to  prescribe  interstate  rates.  Inter- 
state Commerce  Commission  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co., 

772 


LEADING  ILLUSTRATIVE  CASES  63 

167  U.  S.  479,  511,  42  L.  ed.  243,  257, 17  Sup.  Ct.  Rep.  896,.  The 
states,  however,  had  long  exercised  the  power  to  establish  maxi- 
mum rates  for  intrastate  transportation.  Was  this  power,  apart 
from  federal  action,  subject  to  the  limitation  that  the  state  could 
not  fix  intrastate  rates,  reasonable  as  such,  generally  throughout 
the  state,  but  only  as  to  such  places  and  in  such  circumstances 
that  the  interstate  business  of  the  carriers  would  not  be  thereby 
affected !  That  is,  was  the  state  debarred  from  fixing  reasonable 
rates  on  traffic,  wholly  internal,  as  to  all  state  points  so  situated 
that,  as  a  practical  consequence,  the  carriers  would  have  to 
reduce  the  rates  they  had  made  to  competing  points  without  the 
state,  in  order  to  maintain  the  volume  of  their  interstate  busi- 
ness, or  to  continue  the  parity  of  rates,  or  the  relation  between 
rates  as  it  had  previously  existed  ?  Was  the  state,  in  prescribing 
a  general  tariff  of  reasonable  intrastate  rates  otherwise  within 
its  authority,  bound  not  to  go  below  a  minimum  standard  estab- 
lished by  the  interstate  rates  made  by  the  carriers  within  com- 
petitive districts  ?  If  the  state  power,  independently  of  federal 
legislation,  is  thus  limited,  the  inquiry  need  proceed  no  further. 
Otherwise  it  must  be  determined  whether  Congress  has  so  acted 
as  to  create  such  a  restriction  upon  the  state  authority  thereto- 
fore existing. 

The  general  principles  governing  the  exercise  of  state  author- 
ity-when  interstate  commerce  is  affected  are  well  established. 
The  power  of  Congress  to  regulate  commerce  among  the  several 
states  is  supreme  and  plenary.  It  is  "complete  in  itself,  may  be 
exercised  to  its  utmost  extent,  and  ^acknowledges  no  limitations, 
other  than  are_  prescribed  in  the  Constitution."  Gibbons  v. 
Ogden,  9  Wheat.  1,  196,  6  L.  ed.  23,  70.  The  conviction  of  its 
neeessity  sprang  from  the  disastrous  experiences  under  the  Con- 
federation, when  the  states  vied  in  discriminatory  measures 
against  each  other.  In  order  to  end  these  evils,  the  grant  in  the 
Constitution  conferred  upon  Congress  an  authority  at  all  times 
adequate  to  secure  the  freedom  of  interstate  commercial  inter- 
course from  state  control,  and  to  provide  effective  regulation  of 
that  intercourse  as  the  national  interest  may  demand.  The 
words  "among  the  several  states"  distinguish  between  the  com- 
merce which  concerns  more  states  than  one,  and  that  commerce 
which  is  confined  within  one  state  and  does  not  affect  other 
states.    "The  "genius  and  character  of  the  whole  government," 
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said  Chief  Justice  Marshall,  "seems  to  be,  that  its  action  is  to 
be  applied  to  all  the  external  concerns  of  the  nation,  and  to  those 
internal  concerns  which  affect  the  states  generally;  but  not  to 
those  which  are  completely  within  a  particular  state,  which  do 
not  affect  other  states,  and  with  which  it  is  not  necessary  to  inter- 
fere for  the  purpose  of  executing  some  of  the  general  powers  of 
the  government.  The  completely  internal  commerce  of  a  state, 
then,  may  be  considered  as  reserved  for  the  state  itself."  Id. 
p.  19.5.  This  reservation  to  the  states  manifestly  is  only  of 
that  authority  which  is  consistent  with,  and  not  opposed  to,  the 
grant  to  Congress.  There  is  no  room  in  our  scheme  of  govern- 
ment for  the  assertion  of  state  power  in  hostility  to  the  author- 
ized exercise  of  federal  power.  The  authority  of  Congress 
extends  to  every  part  of  interstate  commerce,  and  to  every 
instrumentality  or  agency  by  which  it  is  carried  on;  and  the 
full  control  by  Congress  of  the  subjects  committed  to  its  regu- 
lation is  not  to  be  denied  or  thwarted  by  the  commingling  of 
interstate  and  intrastate  operations.  This  is  not  to  say  that  the 
nation  may  deal  with  the  internal  concerns  of  the  state,  as  such, 
but  that  the  execution  by  Congress  of  its  constitutional  power 
to  regulate  interstate  commerce  is  not  limited  by  the  fact  that 
intrastate  transactions  may  have  become  so  interwoven  there- 
with that  the  effective  government  of  the  former  incidentally 
controls  the  latter.  This  conclusion  necessarily  results  from  the 
supremacy  of  the  national  power  within  its  appointed  sphere. 

The  grant  in  the  Constitution  of  its  own  force,  that  is,  without 
action  by  Congress,  established  the  essential  immunity  of  inter- 
state commercial  intercourse  from  the  direct  control  of  the  states 
with  respect  to  those  subjects  embraced  withiii  the  grant  which 
are  of  such  a  nature  as  to  demand  that,  if  regulated  at  all,  their 
regulation  should  be  prescribed  by  a  single  authority.  It  has 
repeatedly  been  declared  by  this  court  that  as  to  those  subjects 
which  require  a  general  system  or  uniformity  of  regulation,  the 
power  of  Congress  is  exclusive.  In  other  matters,  admitting  of 
diversity  of  treatment  according  to  the  special  requirements  of 
local  conditions,  the  states  may  act  within  their  respective  juris- 
dictions until  Congress  sees  fit  to  act ;  and,  when  Congress  does 
act,  the  exercise  of  its  authority  overrides  all  conflicting  state 
legislation. 

The  principle  which  determines  this  classification  underlies 
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the  doctrine  that  the  states  cannot,  under  any  guise,  impose 
direct  burdeiis  upon  interstate  commerce.  For  this  is  but  to 
hold  that  the  states  are  not  permitted  directly  to  regulate  or 
restrain  that  which,  from  its  nature,  shoiild  be  under  the  con- 
trol of  the  one  authority,  and  be  free  from  restriction,  «ave  as  it 
is  governed  in  the  manner  that  the  national  legislature  constitu- 
tionally ordains. 

Thus,  the  states  cannot  tax  interstate  commerce,  either  by 
laying  the  tax  upon  the  business  which  constitutes  such  com- 
merce or  the' privilege  of  engaging  in  it,  or  upon  the  receipts, 
as  such,  derived  from  it ;  or  upon  persons  or  property  in  transit 
in  interstate  commerce. 

They  have  no  power  to  prohibit  interstate  trade  in  legitimate 
articles  of  commerce ;  or  to  discriminate  against  the  products  of 
other  states ;  or  to  exclude  from  the  limits  of  the  state  corpora- 
tions or  others  engaged  in  interstate  commerce,  or  to  fetter  by 
conditions  their  ri^ht  to  carry  it  on ;  or  to  prescribe  the  rates  to 
be  charged  for  transportation  from  one  state  to  another,  or  to 
subject  the  operations  of  carriers  in  the  course  of  such  trans- 
-portation  to  requirements  that  are  unreasonable  or  pass  beyond 
the  bounds  of  suitable  local  protection. 

But  within  these  limitations  there  necessarily  remains  to  the 
states,  until  Congress  acts,  a  wide  range  for  the  permissible 
exercise  of  power  appropriate  to  their  territorial  jurisdiction 
although  interstate  commerce  may  be  affected.  It  extends  to 
those  matters  of  a  local  nature  as  to  which  it  is  impossible  to 
derive  from  the  constitutional  grant  an  intention  that  they 
should  go  uncontrolled  pending  federal  intervention.  Thus, 
there  are  certain  subjects  having  the  most  obvious  and  direct 
relation  to  interstate  commerce,  which  nevertheless,  with  the 
acquiescence  of  Congress,  have  been  controlled  by  state  legisla- 
tion from  the  foundation  of  the  government  because  of  the  neces- 
sity that  they  should  not  remain  unregulated,  and  that  their 
regulation  should  be  adapted  to  varying  local  exigencies ;  hence, 
the  absence  of  regulation  by  Congress  in  such  matters  has  not 
imported  that  there  should  be  no  restriction,  but  rather  that 
the  states  should  continue  to  supply  the  needed  rules  until  Con- 
gress should  decide  to  supersede  them.  Further,  it  is  competent 
for  a  state  to  govern  its  internal  commerce,  to  provide  local 
improvements,  to  create  and  regulate  local  facilities,  to  adopt 
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protective  measures  of  a  reasonable  character  in  the  interest 
of  the  health,  safety,  morals,  and  welfare  of  its  people,  although 
interstate  commerce  may  incidentally  or  indirectly  be  involved. 
Our  system  of  government  is  a  practical  adjustment  by  which 
the  national  authority  as  conferred  by  the  Constitution  is  main- 
tained in  its  full  scope  without  unnecessary  loss  of  local  eflB- 
ciency.  "Where  the  subject  is  peculiarly  one  of  local  concern, 
and  from  its  nature  belongs  to  the  class  with  which  the  state 
appropriately  deals  in  making  reasonable  provision  for  local 
needs,  it  cannot  be  regarded  as  left  to  the  .unrestrained  will  of 
individuals  because  Congress  has  not  acted,  although  it  may 
have  such  a  relation  to  interstate  commerce  as  to  be  within  the 
reach  of  the  federal  power.  In  such  case.  Congress  must  be  the 
judge  of  the  necessity  of  federal  action.  Its  paramount  author- 
ity always  enables  it  to  intervene  at  its  discretion  for  the  com- 
plete and  effective  government  of  that  which  has  been  com- 
mitted to  its  care,  and,  for  this  purpose  and  to  this  extent,  in 
response  to  a  conviction  of  national  need,  to  displace  local  laws 
by  substituting  laws  of  its  own.  The  successful  working  of  our 
constitutional  system  has  thus  been  made  possible. 

The  leading  illustrations  may  be  noted.  Immediately  upon 
the  adoption  of  the  Constitution,  Congress  recognized  the  pro- 
priety of  local  action  with  respect  to  pilotage,  in  view  of  the 
local  necessities  of  navigation.  Act  of  August  7,  1789,  chap.  9, 
§  4, 1  Stat,  at  L.  53,  54,  U.  S.  Comp.  Stat.  1901,  p.  2903 ;  Cooley 
V.  Port  Wardens,  12  How.  299,  319,  13  L.  ed.  996,  1004.  It  was 
sixty  years  before  provision  for  federal  license  of  pilots  was 
made  (act  of  August  30,  1852,  chap.  106,  10  Stat,  at  L.  61),  and 
even  then  port  pilots  were  not  included  (Pacific  Mail  S.  S.  Co.  v. 
Joliffe,  2  Wall.  450,  459,  17  L.  ed.  805,  807).  And  while  Con- 
gress has  full  power  over  the  subject,  and  to  a  certain  extent  has 
prescribed  rules,  it  is  still  in  a  large  measure  subject  to  the 
regulation  of  the  states.  Anderson  v.  Pacific  Coast  S.  S.  Co. 
225  U.  S.  187,  56  L.  ed.  1047,  32  Sup.  Ct.  Rep.  626. 

A  state  is  entitled  to  protect  its  coasts,  to  improve  its  harbors, 
bays,  and  streams,  and  to  construct  dams  and  bridges  across 
navigable  rivers  within  its  limits,  unless  there  is  conflict  with 
some  act  of  Congress.  Plainly,  in  the  case  of  dams  and  bridges, 
interference  with  the  accustomed  right  of  navigation  may  result. 
But  this  exercise  of  the  important  power  to  provide  local  im- 
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provements  has  not  been  regarded  as  constituting  sucli  a  direct 
burden  upon  intercourse  or  interchange  of  trafSc  as  to  be  repug- 
nant to  the  federal  authority  in  its  dormant  state.    *    *    * 

While  the  state  may  not  impose  a  duty  of  tonnage  (Southern 
S.  S.  Co.  V.  Port  Wardens,  6  Wall.  31,  18  L.  ed.  749 ;  State  Ton- 
nage Tax  Cases  [Cox  v.  Lott],  12  Wall.  212,  20  L.  ed.  373; 
Cannon  v.  New  Orleans,  20  Wall.  577,  22  L.  ed.  417),  it  may 
regulate  wharfage  charges  and  exact  tolls  for  the  use  of  artifi- 
cial facilities  provided  under  its  authority.  The  subject  is  one 
under  state  control,  where  Congress  has  not  acted,  although  the 
payment  is  required  of  those  engaged  in  interstate  or  foreign 
commerce.  Keokuk  Northern  Line  Packet  Co.  v.  Keokuk,  95 
U.  S.  80,  24L.  ed..377.    *    *    * 

Quarantine  regulations  are  essential  measures  of  protection 
which  the  states  are  free  to  adopt  when  they  do  not  come  into 
conflict  with  federal  action.  In  view  of  the  need  of  conforming 
such  measures  to  local  conditions,  Congress  from  the  beginning 
has  been  content  to  leave  the  matter  for  the  most  part,  notwith- 
standing its  vast  importance,  to  the  states,  and  has  repeatedly 
acquiesced  in  the  enforcement  of  state  laws.  Act  of  February  25, 
1799,  chap.  12,  1  Stat,  at  L.  619,  Rev.  Stat.  §  4797,  U.  S.  Comp. 
Stat.  1901,  p.  3318 ;  Act  of  April  29,  1878,  chap.  66,  20  Stat,  at 
L.  37,  U.  S.  Comp.  Stat.  1901,  p.  3307;  Act  of  February  15, 
1893,  chap.  114,  27  Stat,  at  L.  449,  U.  S.  Comp.  Stat.  1901,  p. 
3312.  Siich  laws  undoubtedly  operate  upon  interstate  and  for- 
eign commerce.  They  could  not  be  effective  otherwise.  They 
cannot,  of  course,  be  made  the  cover  for  discriminations  and 
arbitrary  enactments  having  no  reasonable  relation  to  health 
(Hannibal  &  St.  J.  R.  Co.  v.  Husen,  95  U.  S.  465,  472,  473,  24 
L.  ed.  527,  530,  531)  ;•  but  the  power  of  the  state  to  take  steps 
to  prevent  the  introduction  or  spread  of  disease,  although  inter- 
state and  foreign  commerce  are  involved  (subject  to  the  para- 
mount authority  of  Congress  if  it  decides  to  assume  control),  is 
beyond  question.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  \.  Board  of 
Health,  118  U.  S.  455,  30  L.  ed.  237,  6  Sup.  Ct.  Rep.  1114.  *  *  * 

State  inspection  laws  and  statutes  designed  to  safeguard  the 
inhabitants  of  a  state  from  fraud  and  imposition  are  valid  when 
reasonable  in  their  requirements,  and  not  in  conflict  with  federal 
rules,  although  they  may  affect  interstate  commerce  in  their 
relation  to  articles  prepared  for  export,  or  by  including  inci- 
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dentally  those  brought  into  the  state  and  held  for  sale  in  the 
original  imported  packages.  »  *  *  And  for  the  protection 
of  its  game  and  the  preservation  of  a  valuable  food  supply,  the 
state  may  penalize  the  possession  of  game  during  the  closed 
season,  whether  obtained  within  the  state  or  brought  from 
abroad.    *    *    * 

Interstate  carriers,  in  the  absence  of  federal  statute  providing 
a  different  rule,  are  answerable  according  to  the  law  of  the  state 
for  nonfeasance  or  misfeasance  within  its  limits.  *  *  *  Until 
the  enactment  by  Congress  of  the  act  of  April  22,  1908,  chap. 
149,  35  Stat,  at  L.  65,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1322, 
the  laws  of  the  states  determined  the  liability  of  interstate  car- 
riers by  railroad  for  injuries  received  by  their  employees,  while 
engaged  in  interstate  commerce,  and  this  was  because  Congress, 
although  empowered  to  regulate  the  subject,  had  not  acted 
thereon.  In  some  states  the  so-called  fellow-servant  rule  ob- 
tained; in  others,  it  had  been  abrogated;  and  it  remained  for 
Congress,  in  this  respect  and  in  other  matters  specified  in  the 
statute,  to  establish  a  uniform  rule.  [Second  Employers'  Lia- 
bility Cases.]     *    *    * 

So,  where  Congress  has  not  intervened,  state  statutes  provid- 
ing damages  for  wrongful  death  may  be  enforced  not  only 
against  land  carriers,  but  also  against  the  owners  of  vessels 
engaged  in  interstate  commerce  where  the  wrong  occurs  within 
the  jurisdiction  of  the  state.  *  *  *  And  until  Congress  legis- 
lated on  the  matter,  liability  i  for  loss  of  property,  oi^  inter- 
state as  well  as  intrastate  shipments,  was  subject  to  state  regu- 
lation. Some  states  allowed  an  exemption  by  contract  from  all 
or  a  part  of  the  common-law  liability ;  others  allowed  no  exemp- 
tion. These  differences  in  the  applicable  laws  created  inequali- 
ties with  respect  to  interstate  transportation,  but  each  state 
exercised  the  power  inherent  in  its  territorial  jurisdiction,  and 
the  remedy  for  the  resulting  diversity  lay  with  Congress,  which 
was  free  to  substitute  its  own  regulations;  and  this  was  done 
in  the  recent  amendment  of  §  20  of  the  act  to  regulate  com- 
merce. Act  of  June  29, 1906,  chap.  3591,  34  Stat,  at  L.  584,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1288 ;  Adams  Exp.  Co.  v.  Croninger, 
226  U.  S.  491,  500,  ante,  148,  33  Sup.  Ct.  Rep.  148.  It  is  within 
the  competehpy  of  a  state  to  create  and  enforce  liens  upon  ves- 
sels for  supplies  furnished  under  contracts  not  maritime  in  their 

778 


LEADING  ILLUSTRATIVE  CASES  69 

nature,  and  it  is  no  valid  objection  that  the  state  law  may 
obstruct  the  prosecution  of  a  voyage  of  an  interstate  character. 
*  *  *  It  may  also  create  liens  for  damages  to  property  on 
land,  occasioned  by  negligence  of  vessels.  *  *  *  Cars  em- 
ployed in  interstate  commerce  may  be  seized  by  attachment 
under  state  law,  in  order  to  compel  the  payment  of  debts.  *  *  * 
And  the  legislation  of  the  states,  safeguarding  life  and  property 
and  promoting  comfort  and  convenience  within  its  jurisdiction, 
may  extend  incidentally  to  the  operations  of  the  carrier  in  the 
conduct  of  interstate  business,  provided  it  does  not  subject  that 
business  to  unreasonable  demands,  and  is  not  opposed  to  federal 
legislation.  *  *  *  It  has  also  been  held  that  the  state  has  the 
power  to  forbid  the  consolidation  of  state  railroad  corporations 
with  competing  lines  although  both  may  be  interstate  carriers, 
and  the  prohibition  may  have  a  far-reaching  effect  upon  inter- 
state commerce.    *    *    * 

Again,  it  is  manifest  that  when  the  legislation  of  the  state  is 
limited  to  internal  commerce  to  such  degree  that  it  does  not 
include  even  incidentally  the  subjects  of  interstate  commerce,  it 
is  not  rendered  invalid  because  it  may  affect  the  latter  com- 
merce indirectly.  In  the  intimacy  of  commercial  relations,  much 
that  is  done  in  the  superintendence  of  local  matters  may  have  an 
indirect  bearing  upon  interstate  commerce.  The  development  of 
local  resources  and  the  extension  of  local  facilities  may  have  a 
very  important  effect  upon  communities  less  favored,  and  to  an 
appreciable  degree  alter  the  course  of  trade.  The  freedom  of 
local  trade  may  stimulate  interstate  commerce,  while  restrictive 
measures  within  the  police  power  of  the  state,  enacted  exclu- 
sively with  respect  to  internal  business,  as  distinguished  from 
interstate  traffic,  may  in  their  reflex  or  indirect  influence  dimin- 
ish the  latter  and  reduce  the  volume  of  articles  transported  into 
or  out  of  the  state.  It  was  an  objection  of  this  sort  that  was 
urged  and  overruled  in  Kidd  v.  Pearson,  128  U,  S.  1,  32  L.  ed. 
346,  2  Inters.  Com.  Eep.  232,  9  Sup.  Ct.  Rep.  6,  to  the  law  of 
Iowa  prohibiting  the  manufacture  and  sale  of  liquor  within  the 
state,  save  for  limited  purposes.  *  *  *  "When,  however,  the 
state,  in  dealing  with  its  internal  commerce,  undertakes  to  regu- 
late instrumentalities  which  are  also  used  in  interstate  commerce, 
its  action  is  necessarily  subject  to  the  exercise  by  Congress  of 
its  authority  to  control  such  instrumentalities  so  far  as  may  be 
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necessary  for  the  purpose  of  enabling  it  to  discharge  its  consti- 
tutional function.    *    »    * 

Within  the  state  power,  then,  in  the  words  of  Chief  Justice 
Marshall,  is  "that  immense  mass  of  legislation  which  embraces 
everything  within  the  territory  of  a  state,  not  surrendered  to 
the  general  government;  all  which  can  be  most  advantageously 
exercised  by  the  states  themselves.  Inspection  laws,  quarantine 
laws,  health  laws  of  every  description,  as  well  as  laws  for  regu- 
lating the  internal  commerce  of  a  state,  and  those  which  respect 
turnpike  roads,  ferries,  etc.,  are  component  parts  of  this  mass. 
No  direct  general  power  over  these  objects  is  granted  to  Con- 
gress: and,  consequently,  they  remain  subject  to  state  legisla- 
tion. If  the  legislative  power  of  the  Union  can  reach  them,  it 
must  be  for  national  purposes;  it  must  be  where  the  power  is 
expressly  given  for  a  special  purpose,  or  is  clearly  incidental 
to  some  power  which  is  expressly  given."  Gibbons  v.  Ogden,  9 
Wheat.  203,  204,  6  L.  ed.  71,  72. 

And  whenever,  as  to  such  matters,  under  these  established 
principles,  Congress  may  be  entitled  to  act,  by  virtue  of  its 
power  to  secure  the  complete  government  of  interstate  com- 
merce, the  state  power  nevertheless  continues  until  Congress 
does  act  and  by  its  valid  interposition  limits  the  exercise  of  the 
local  authority. 

[The  court  then  said  that  Congress  had  not  yet  passed  any 
law  to  regulate  such  intrastate  rates,  that  is,  intrastate  rates 
which  so  materially  affect  the  commerce  of  trade  centers  of 
other  states;  that  such  rates  concerned  a  local  phase  of  inter- 
state commerce,  and  that  the  states  might  regulate  such  rates 
until  Congress  did  act.  That  Congress  might  extend  the  Inter- 
state Commerce  Act  to  such  intrastate  rates  was  distinctly  an- 
nounced. But  the  court  concluded  that  in  the  absence  of  Fed- 
eral action  it  coiild  not  "deny  effect  to  the  laws  of  a  state  enacted 
within  the  field  which  it  is  entitled  to  occupy  until  its  authority 
is  limited  through  the  exertion  by  Congress  of  its  paramount 
constitutional  power."] 
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LEADING  ILLUSTEATIVE  CASES 
LAW  OF  BANKRUPTCY 

CHAPTER  I. 

INTRODUCTION. 

Power  of  Federal  Govenunent  to  Enact  Bankruptcy  Law. 

STURGES  V.  CROWNINSHIELD. 

4  Wheat.  122  (U.  S.).    1819. 

This  was  an  action  of  assumpsit  brought  in  the  circuit  court 
of  Massachusetts,  against  the  defendant  as  maker  of  two  promis- 
sory notes,  both  dated  at  New  York,  on  the  22d  day  of  March, 
1811,  for  the  sum  of  seven  hundred  and  seventy-one  dollars  and 
eighty-six  cents  each,  and  payable  to  the  plaintiff,  one  on  the 
1st  of  August  and  the  other  on  the  15th  of  August,  1811.  The 
defendant  pleaded  his  discharge  under  "An  act  for  the  benefit 
of  insolvent  debtors  and  their  creditors,"  passed  by  the  legisla- 
ture of  New  York,  on  the  3d  day  of  April,  1811.  After  stating 
the  provisions  of  said  act,  the  defendant's  plea  averred  his 
compliance  with  them,  and  that  he  was  discharged,  and  a  certi- 
ficate given  to  him  the  15th  day  of  February,  1812.  To  this  plea 
there  was  a  general  demurrer  and  joinder.  At  the  October 
term  of  the  circuit  court,  1817,  the  cause  came  on  to  be  argued 
and  heard  on  the- said  demurrer,  and  the  following  questions 
arose,  to- wit : 

1.  Whether,  since  the  adoption  of  the  constitution  of  the 
United  States,  any  state  has  authority  to  pass  a  bankrupt  law, 
or  whether  the  power  is  exclusively  vested  in  the  congress  of  the 
United  States? 

2.  Whether  the  act  of  New  York,  passed  the  third  day  of 
April,  ISllj  and  stated  in  the  plea  in  this  case,  is  a  bankrupt  act, 
within  the  meaning  of  the  constitution  of  the  United  States? 
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3.  Whether  the  act  aforesaid  is  an  act  or  law  impairing  the 
obligation  of  contracts,  within  the  meaning  of  the  constitution  of 
the  United  States? 

4.  Whether  the  plea  is  a  good  and  sufScient  bar  of  the  plain- 
tiffs action?  ■ 

And  after  hearing  counsel  upon  the  questions,  the  judges  of 
the  circuit  court  were  opposed  in  opinion  thereupon;  and  upon 
motion  of  the  plaintiff's  counsel,  the  questions  were  certified  to 
the  supreme  court,  for  their  final  decision. 

MARSHALL,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  is  adjourned  from  the  court  of  the  United  States,  for 
the  first  circuit  and  the  district  of  Massachusetts,  on  several 
points  on  which  the  judges  of  that  court  were  divided,  which  are 
stated  in  the  record  for  the  opinion  of  this  court.    The  first  is : 

Whether,  since  the  adoption  of  the  constitution  of  the  United 
States,  any  state  has  authority  to  pass  a  bankrupt  law,  or  whether 
the  power  is  exclusively  vested  in  the  congress  of  the  United 
States? 

This  question  depends  on  the  following  clause  in  the  eighth 
section  of  the  first  article  of  the  constitution  of  the  United  States. 

"The  congress  shall  have  power,"  etc.,  to  "establish  a  uniform 
rule  of  naturalization,  and  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States." 

The  counsel  for  the  plaintiff  contend,  that  the  grant  of  this 
power  to  congress,  without  limitation,  takes  it  entirely  from  the 
several  states. 

In  support  of  this  proposition  they  argue,  that  every  power 
given  to  congress  is  necessarily  supreme ;  and  if,  from  its  nature, 
or  from  the  words  of  grant,  it  is  apparently  intended  to  be 
exclusive  it  is  as  much  so  as  if  the  states  were  expressly  forbidden 
to  exercise  it. 

These  propositions  have  been  enforced  and  illustrated  by  many 
arguments,  drawn  from  different  parts  of  the  constitution.  That 
the  power  is  both  unlimited  and  supreme,  is  not  questioned. 
That  it  is  excltisive,  is  denied  by  the  counsel  for  the  defendant. 

In  considering  this  question,  it  must  be  recollected  that,  pre- 
vious to  the  formation  of  the  new  constitution,  we  were  divided 
into  independent  states,  united  for  some  purposes,  but,  in  most 
respects,  sovereign.     These  states  could  exercise  almost  every 
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legislative  power,  and  among  others,  that  of  passing  bankrupt 
laws.  When  the  American  people  created  a  national  legislature, 
with  certain  enumerated  powers,  it  was  neither  necessary  nor 
proper  to  define  the  powers  retained  by  the  states.  These  powers 
proceed,  not  from  the  people  of  America,  but  from  the  people  of 
the  several  states ;  and  remain,  after  the  adoption  of  the  consti- 
tution, what  they  were  before,  except  so  far  as  they  may  be 
abridged  by  that  instrument.  In  some  instances,  as  in  making 
treaties,  we  find  an  express  prohibition ;  and  this  shows  the  sense 
of  the  convention  to  have  been,  that  the  mere  grant  of  a  power 
to  congress  did  not  imply  a  prohibition  on  the  states  to  exercise 
the  same  power.  But  it  has  never  been  supposed,  that  this  con- 
current power  of  legislation  extended  to  every  possible  case  in 
which  its  exercise  by  the  states  has  not  been  expressly  prohibited. 
The  confusion  resulting  from  such  a  practice  would  be  endless. 
The  principle  laid  down  by  the  counsel  for  the  plaintiff,  in  this 
respect,  is  undoubtedly  correct.  Whenever  the  terms  in  which 
a  power  is  granted  to  congress,  or  the  nature  of  the  power, 
require  that  it  should  be  exercised  exclusively  by  congress,  the 
subject  is  as  completely  taken  from  the  state  legislatures  as  if 
they  had  been  expressly  forbidden  to  act  on  it. 

Is  the  power  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcy, throughout  the  United  States,  of  this  description  ? 

The  peculiar  terms  of  the  grant  certainly  deserve  notice. 
Congress,  is  not  authorized  merely  to  pass  laws,  the  operation  of 
which  shall  be  uniform,  but  to  establish  uniform  laws  on  the  sub- 
ject throughout  the  United  States.  This  establishment  of  uni- 
formity is,  perhaps,  incompatible  with  state  legislation,  on  that 
part  of  the  subject  to  which  the  acts  of  congress  may  extend. 
But  the  subject  is  divisible  in  its  nature  into  bankrupt  and  in- 
solvent laws ;  though  the  line  of  partition  between  them  is  not  so 
distinctly  marked  as  to  enable  any  person  to  say  with  positive 
precision,  what  belongs  exclusively  to  the  one,  and  not  the  other 
class  of  laws.  It  is  said,  for  example,  that  laws  which  merely 
liberate  the  person  are  insolvent  laws,  and  those  which  discharge 
the  contract,  are  bankrupt  laws.  But  if  an  act  of  congress 
should  discharge  the  person  of  the  bankrupt,  and  leave  his 
future  acquisitions  liable  to  his  creditors,  we  should  feel  much 
hesitation  in  saying  that  this  was  an  insolvent,  not  a  bankrupt 
act;  and,  therefore,  unconstitutional.     Another  distinction  has 
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been  stated,  and  has  been  uniformly  observed.  Insolvent  laws 
operate  at  the  instance  of  an  imprisoned  debtor ;  bankrupt  laws 
at  the  instance  of  a  creditor.  But  should  an  act  of  congress 
authorize  a  commission  of  bankruptcy  to  issue  on  the  application 
of  a  debtor,  a  court  would  scarcely  be  warranted  in  saying,  that 
the  law  was  unconstitutional,  and  the  commission  a  nullity. 

When  laws  of  each  description  may  be  passed  by  the  same 
legislature,  it  is  unnecessary  to  draw  a  precise  line  between 
them.  The  difficulty  can  arise  only  in  our  complex  system,  where 
the  legislature  of  the  union  possesses  the  power  of  enacting  bank- 
rupt laws ;  and  those  of  the  states,  the  power  of  enacting  insol- 
vent laws. 

If  it  be  determined  that  they  are  not  laws  of  the  same 
character,  but  are  as  distinct  as  bankrupt  laws  and  laws 
which  regulate  the  course  of  descents,  a  distinct  line  of  separa- 
tion must  be  drawn,  and  the  power  of  each  government  marked 
with  precision.  But  all  perceive  that  this  line  must  be  in  a  great 
degree  arbitrary.  Although  the  two  systems  have  existed  apart 
from  each  other,  there  is  such  a  connection  between  them  as  to 
render  it  difficult  to  say  how  far  they  may  be  blended  together. 
The  bankrupt  law  is  said  to  grow  out  of  the  exigencies  of 
commerce,  and  to  be  applicable  solely  to  traders;  but  it  is  not 
easy  to  say  who  must  be  excluded  from,  or  may  be  included 
within,  this  description.     •     *    * 

This  difficulty  of  discriminating  with  any  accuracy  between 
insolvent  and  bankrupt  laws,  would  lead  to  the  opinion,  that  a 
bankrupt  law  may  contain  those  regulations  which  are  generally 
found  in  insolvent  laws ;  and  that  an  insolvent  law  may  contain 
those  which  are  common  to  a  bankrupt  law.  If  this  be  correct, 
it  is  obvious  that  much  inconvenience  would  result  from  that 
construction  of  the  constitution  which  should  deny  to  the  state 
legislatures  the  power  of  acting  on  this  subject,  in  consequence  of 
the  grant  to  congress.  It  may  be  thought  more  convenient,  that 
much  of  it  should  be  regulated  by  state  legislation,  and  con- 
gress may  purposely  omit  to  provide  for  many  cases  to  which 
their  power  extends.  It  does  not  appear  to  be  a  violent  con- 
struction of  the  constitution,  and  is  certainly  a  convenient  one, 
to  consider  the  power  of  the  states  as  existing  over  such  cases  as 
the  laws  of  the  union  may  not  reach.  But  be  this  as  it  may, 
the  power  granted  to  congress  may  be  exercised  or  declined,  as 
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the  wisdom  of  that  body  shall  decide.  -  If,  in  the  opinion  of 
congress,  uniform  laws  concerning  bankruptcy  ought  not  to 
be  established,  it  does  not  follow  that  partial  laws  may  not  exist, 
or  that  state  legislation  on  the  subject  must  cease.  It  is  not 
the  mere  existence  of  the  power,  but  its  exercise,  which  is 
incompatible  with  the,  exercise  of  the  same  power  by  the  states. 
It  is  not  the  right  to  establish  these  uniform  laws,  but  their 
actual  establishment,  which  is  inconsistent  with  the  partial  acts 
of  the  states. 

It  has  been  said,  that  congress  has  exercised  this  power ;  and, 
by  doing  so,  has  extinguished  the  power  of  the  states,  which 
cannot  be  revived  by  repealing  the  law  of  congress. 

We  do  not  think  so.  If  the  right  of  the  states  to  pass  a  bank- 
rupt law  is  not  taken  away  by  the  mere  grant  of  that  power  to 
congress,  it  cannot  be  extinguished ;  it  can  only  be  suspended,  by 
the  enactment  of  a  general  bankrupt  law.  The  repeal  of  that 
law  cannot,  it  is  true,  confer  the  power  on  the  states;  but  it 
removes  a  disability  to  its  exercise,  which  was  created  by  the  act 
of  congress. 

Without  entering  farther  into  the  delicate  inquiry  respecting 
the  precise  limitations  which  the  several  grants  of  power  to  con- 
gress, contained  in  the  constitution,  may  impose  on  the  state 
legislatures,  than  is  necessary  for  the  decision  of  the  question 
before  the  court,  it  is  sufficient  to  say,  that  until  the  power  to 
pass  uniform  laws  on  the  subject  of  bankruptcies  be  exercised  by 
congress,  the  states  are  not  forbidden  to  pass  a  bankrupt  law, 
provid,ed  it  contain  no  principle  which  violates  the  tenth  section 
of  the  first  article  of  the  constitution  of  the  United  States. 

This  opinion  renders  it  totally  unnecessary  to  consider  the 
question  whether  the  law  of  New  York  is,  or  is  not,  a  bankrupt 
law. 

We  proceed  to  the  great  question  on  which  the  cause  must 
depend.  Does  the  law  of  New  York,  which  is  pleaded  in  this 
case,  impair  the  obligation  of  contracts,  within  the  meaning  of 
the  constitution  of  the  United  States  ? 

This  act  liberates  the  person  of  the  debtor,  and  discharges  him 
from  all  liability  for  any  debt  previously  contracted,  on  his 
surrendering  his  property  in  the  manner  it  prescribes. 

In  discussing  the  question  whether  a  state  is  prohibited  from 
passing  such  a  law  as  this,  our  first  inquiry  is  into  the  meaning 
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of  words  in  common  use,  What  is  the  obligation  of  a  contract? 
and  what  will  impair  it? 

It  would  seem  difiScult  to  substitute  words  which  are  more 
intelligible,  or  less  liable  to  misconstruction,  than  those  which  are 
to  be  explained.  A  contract  is  an  agreement  in  which  a  party 
undertakes  to  do  or  not  to  do  a  particular  thing.  The  law  binds 
him  to  perform  his  undertaking  and  this  is,  of  course,  the  obli- 
gation of  his  contract.  In  the  ease  at  bar,  the  defendant  has 
given  his  promissory  note  to  pay  the  plaintiff  a  sum  of  money 
on  or  before  a  certain  day.  The  contract  binds  him  to  pay  that 
sum  on  that  day;  and  this  is  its  obligation.  Any  law  which 
releases  a  part  of  this  obligation  must,  in  the  literal  sense  of 
the  word,  impair  it.  Much  more  must  a  law  impair  it,  which 
makes  it  totally  invalid  and  entirely  dischargeable. 

The  words  of  the  constitution,  then,  are  express,  and  inca- 
pable of  being  misunderstood.  They  admit  of  no  variety  of 
construction  and  are  acknowledged  to  apply  to  that  species  of 
contract  and  -engagement  between  man  and  man  for  the  pay- 
ment of  money,  which  has  been  entered  into  by  these  parties. 
Yet  the  opinion  that  this  law  is  not  within  the  prohibition  of 
the  constitution,  has  been  entertained  by  those  who  are  entitled 
to  great  respect,  and  has  been  supported  by  arguments  which 
deserve  to  be  seriously  considered. 

It  has  been  contended,  that  as  a  contract  can  only  bind  a  man 
to  pay  to  the  full  extent  of  his  property,  it  is  an  implied  con- 
dition that  he  may  be  discharged  upon  surrendering  the  whole 
of  it. 

But  it  is  not  true  that  the  parties  have  in  view  only  the 
property  in  possession  when  the  contract  is  formed,  or  that  its 
obligation  does  not  extend  to  future  acquisition.  Industry, 
talents,  and  integrity  constitute  a  fund  which  is  confidently 
trusted  as  property  itself.  Future  acquisitions  are,  therefore, 
liable  for  contracts;  and  to  release  them  from  this  liability  im- 
pairs their  obligation. 

It  has  been  argued,  that  the  states  are  not  prohibited  from 
passing  bankrupt  laws,  and  that  the  essential  principle  of  such 
laws  is  to  discharge  the  bankrupt  from  all  past  obligations ;  that 
the  states  have  been  in  the  constant  practice  of  passing  insolvent 
laws  such  as  that  of  New  York,  and  if  the  framers  of  the  consti- 
tution had  intended  to  deprive  them  of  this  power,  insolvent 
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laws  would  have  been  mentioned  in  the  prohibition;  that  the 
prevailing  evil  of  the  times,  which  produced  this  clause  in  the 
constitution,  was  the  practice  of  emitting  paper  money,  of 
making  property  which  was  useless  to  the  creditor  a  discharge 
of  his  debt,  and  of  changing  the  time  of  payment  by  authorizing 
distinct  installments.  Laws  of  this  description,  not  insolvent 
laws,  constituted,  it  is  said,  the  mischief  to  be  remedied;  and 
laws  of  this  description,  not  insolvent  laws,  are  within,  the  true 
spirit  of  prohibition. 

The  constitution  does  not  grant  to  the  states  the  power  of 
passing  bankrupt  laws,  or  any  other  power;  but  finds  them  in 
possession  of  it,  and  may  either  prohibit  its  future  exercise 
entirely,  or  restrain  it  so  far  as  national  policy  may  require.  It 
has  so  far  restrained  it  as  to  prohibit  the  passage  of  any  law  im- 
pairing the  obligation  of  contracts.  Although,  then,  the  states 
may,  until  that  power  shall  be  exercised  by  congress,  pass  laws 
concerning  bankrupts,  yet  they  cannot  constitutionally  introduce 
into  such  laws  a  clause  which  discharges  the  obligations  the 
bankrupt  has  entered  into.  It  is  not  admitted  that,  without  this 
principle,  an  act  cannot  be  a  bankrupt  law ;  and  if  it  were,  that 
admission  would  not  change  the  constitution,  nor  exempt  such 
acts  from  its  prohibitions. 

The  argument  drawn  from  the  omission  in  the  constitution  to 
prohibit  the  states  from  passing  insolvent  laws,  admits  of  several 
satisfactory  answers.  It  was  not  necessary,  nor  would  it  have 
been  safe,  had  it  even  been  the  intention  of  the  f ramers  of  the 
constitution,  to  prohibit  the  passage  of  all  insolvent  laws,  to 
enumerate  particular  subjects  to  which  the  principle  they  in- 
tended to  establish  should  apply.  The  principle  was  the  in- 
violability of  contracts.  This  principle  was  to  be  protected  in 
whatsoever  form  it  might  be  assailed.  To  what  purpose  enumer- 
ate the  particular  modes  of  violation  which  should  be  forbidden, 
when  it  was  intended  to  forbid  all  ?  Had  an  enumeration  of  all 
the  laws  which  might  violate  contracts  been  attempted,  the 
provision  must  have  been  less  complete,  and  involved  in  more 
perplexity  than  it  now  is.  The  plain  and  simple  declaration 
that  no  State  shall  pass  any  law  impairing  the  obligation  of 
contracts,  includes  insolvent  laws  and  all  other  laws,  so  far  as 
they  infringe  the  principle  the  convention  intended  to  hold 
sacred,  and  no  farther. 
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But  a  still  more  satisfactory  answer  to  this  argument  is,  that 
the  convention  did  not  intend  to  prohibit  the  passage  of  all  in- 
solvent laws.  To  punish  honest  insolvency  by  imprisonment  for 
life,  and  to  make  this  a  constitutional  principle,  would  be  an 
excess  of  inhumanity  which  will  not  readily  be  imputed  to  the 
illustrious  patriots  who  framed  our  constitution,  nor  to  the 
people  who  adopted  it.  The  distinction  between  the  obligation 
of  the  contract,  and  the  remedy  given  by  the  legislature  to 
enforce  that  obligation  has  been  taken  at  the  bar,  and  exists 
in  the  nature  of  things.  Without  impairing  the  obligation  of 
the  contract,  the  remedy  may  certainly  be  modified  as  the  wisdom 
of  the  nation  shall  direct.  Confinement  of  the  debtor  may  be  a 
punishment  for  not  performing  his  contract,  or  may  be  allowed 
as  a  means  of  inducing  him  to  perform  it.  But  the  state  may 
refuse  to  inflict  this  punishment  or  may  withhold  this  means, 
and  leave  the  contract  in  full  force.  Imprisonment  is  not 
part  of  the  contract,  and  simply  to  release  the  prisoner  does 
not  impair  its  obligation.  No  argument  can  be  fairly  drawn 
from  the  sixty-first  section  of  the  act,  for  establishing  a  uniform 
system  of  bankruptcy,  which  militates  against  this  reasoning. 
That  section  declares,  that  the  act  shall  not  be  construed  to 
repeal  or  annul  the  laws  of  any  state  then  in  force  for  the  relief 
of  insolvent  debtors  except  so  far  as  may  respect  persons  and 
cases  clearly  within  its  purview;  and  in  such  cases  it  affords 
its  sanction  to  the  relief  given  to  the  insolvent  laws  of  the  state, 
if  the  creditor  of  the  prisoner  shall  not,  within  three  months, 
proceed  against  him  as  a  bankrupt. 

The  insertion  of  this  section  indicates  an  opinion  in  congress, 
that  insolvent  laws  might  be  considered  as  a  branch  of  the  bank- 
rupt system  to  be  repealed  or  annulled  by  an  act  for  establishing 
that  system  although  not  within  its  purview.  It  was  for  that 
reason  only  that  a  provision  against  this  construction  could  be 
necessary.  The  last  member  of  this  section  adopts  the  provisions 
of  the  state  laws  so  far  as  they  apply  to  cases  within  the  purview 
of  the  act. 

This  section  attempts  no  construction  of  the  constitution,  nor 
does  it  suppose  any  j)rovision  in  the  insolvent  laws  impairing 
the  obligation  of  contracts.  It  leaves  them  to  operate  so  far  as 
constitutionally  they  may,  unaffected  by  the  act  of  congress 
except  where  that  act  may  apply  to  individual  cases. 
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The  argument  which  has  been  pressed  most  earnestly  at  the 
bar  is,  that  although  all  legislative  acts  which  discharge  the 
obligation  of  a  contract  without  performance,  are  within  the 
very  words  of  the  constitution,  yet  an  insolvent  act,  containing 
this  principle  is  not  within  its  spirit,  because  such  acts  have  been 
passed  by  colonial  and  state  legislatures  from  the  first  settlement 
of  the  coimtry,  and  because  we  know  from  the  history  of  the 
times,  that  the  mind  of  the  convention  was  directed  to  other  laws 
which  were  fraudulent  in  their  character,  which  enabled  the 
debtor  to  escape  from  his  obligation  and  yet  hold  his  property, 
not  to  this,  which  is  beneficial  in  its  operation. 

Before  discussing  this  argument,  it  may  not  be  improper  to 
premise,  although  the  spirit  of  an  instrument  especially  of  a 
constitution,  is  to  be  respected  not  less  than  its  letter,  yet  the 
spirit  is  to  be  collected  chiefly  from  its  words.  It  would  be 
dangerous  in  the  extreme  to  infer  from  extrinsic  circumstances, 
that  a  ease  for  which  the  w.ords  of  an  instrument  expressly 
provide,  shall  be  exempted  from  its  operation.  Where  words 
conflict  with  each  other,  where  the  different  clauses  of  an  instru- 
ment bear  upon  each  other,  and  would  be  inconsistent  unless 
the  natural  and  common  import  of  words  be  varied,  construction 
becomes  necessary,  and  a  departure  from  the  obvious  meaning 
of  words  is  justifiable.  But  if,  in  any  case,  the  plain  meaning 
of  a  provision,  not  contradicted  by  any  other  provision  in  the 
same  instrument,  is  to  be  disregarded,  because  we  believe  the 
framers  of  that  instrument  could  not  intend  what  they  say,  it 
must  be  one  in  which  the  absurdity  and  injustice  of  applying 
the  provision  to  the  case,  would  be  so  monstrous,  that  all 
mankind  would,  without  hesitation,  unite  in  rejecting  the 
application. 

This  is  certainly  not  such  a  case.  It  is  said  the  colonial  and 
state  legislatures  have  been  in  the  habit  of  passing  laws  of  this 
description  for  more  than  a  century ;  that  they  have  never  been 
the  subject  of  complaint  and,  consequently,  could  not  be  within 
the  view  of  the  general  convention. 

The  fact  is  too  broadly  stated.  The  insolvent  laws  of  many, 
indeed,  of  by  far  the  greater  number  of  the  states,  do  not  contain 
this  principle.  They  discharge  the  person  of  the  debtor,  but 
leave  his  obligation  to  pay  in  full  force.  To  this  the  constitution 
is  not  opposed. 
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But,  were  it  even  true  that  this  prinqiple  had  been  introduced 
generally  into  those  laws,  it  would  not  justify  our  varying  the 
construction  of  the  section.  Every  state  in  the  union,  both 
while  a  colony  and  after  becoming  independent,  had  been  in  the 
practice  of  issuing  paper  money;  yet  this  practice  is  in  turn 
prohibited. 

If  the  long  exercise  of  the  power  to  emit  bills  of  credit 
did  not  restrain  the  constitution  from  prohibiting  its  future 
exercise,  neither  can  it  be  said  that  the  long  exercise  of 
the  power  to  impair  the  obligation  of  contracts,  should  pre- 
vent a  similar  prohibition.  It  is  not  admitted  that  the  prohibi- 
tion is  more  expressed  in  the  one  case  than  in  the  other.  It  does 
not  indeed  extend  to  insolvent  laws  by  name,  because  it  is  not 
a  law  by  name  but  a  principle  which  is  to  be  forbidden ;  and  this 
principle  is  described  in  as  appropriate  terms  as  our  language 
affords. 

Neither,  as  we  conceive,  will  any  admissible  rule  of  the  con- 
struction justify  us  in  limiting  the  prohibition  under  considera- 
tion, to  the  particular  laws  which  have  been  described  at  the  bar, 
and  which  furnish  such  cause  for  general  alarm.  "What  were 
those  laws? 

"We  are  told  they  were  such  as  grew  out  of  the  general  distress 
following  the  war  in  which  our  independence  was  established. 
To  relieve  this  distress,  paper  money  was  issued,  worthless  lands, 
and  other  property  of  no  use  to  the  creditor,  were  made  a  tender 
in  payment  of  debts ;  and  the  time  of  payment,  stipulated  in  the 
contract,  was  extended  by  law.  These  were  the  pecidiar  evils  of 
the  day.  So  much  mischief  was  done,  and  so  much  more  was 
apprehended  that  general  distrust  prevailed,  and  all  confidence 
between  man  and  man  was  destroyed.  To  laws  of  this  descrip- 
tion, therefore,  it  is  said,  the  prohibition  to  pass  laws  impairing 
the  obligation  of  contracts  ought  to  be  confined. 

Let  this  argument  be  tried  by  the  words  of  the  section  under 
consideration. 

Was  this  general  prohibition  intended  to  prevent  paper 
money?  We  are  not  allowed  to  say  so,  because  it  is  expressly 
provided,  that  no  state  shall  "emit  bills  of  credit;"  neither 
could  these  words  be  intended  to  restrain  states  from  enabling 
debtors  to  discharge  their  debts  by  the  tender  of  property  of  no 
real  value  to  the  creditor,  because  for  that  subject  also,  particular 
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provision  is  made.  Nothing  but  gold  and  silver  coin  can  be  made 
a  tender  in  payment  of  debts,     v 

It  remains  to  inquire,  whether  the  prohibition  under  considera- 
tion could  be  intended  for  the  single  case  of  a  law  directing  that 
judgments  could  be  carried  into  execution  by  installments? 

This  question  will  scarcely  admit  of  discussion.  If  this  was 
the  only  remaining  mischief  against  which  the  constitution  in- 
tended to  provide,  it  would  undoubtedly  have  been,  like  paper 
money  and  tender  laws,  expressly  forbidden.  At  any  rate,  terms 
more  directly  applicable  to  the  subject,  more  appropriately  ex- 
pressing the  intention  of  the  convention  would  have  been  used. 
It  seems  scarcely  possible  to  suppose  that  the  f  ramers  of  the  con- 
stitution, if  intending  to  prohibit  only  laws  authorizing  the 
pajnnent  of  debts  by  installment,  would  have  expressed  that 
intention  by  saying  "no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts."  No  men  would  so  express  such  an 
intention.  No  men  would  use  terms  embracing  a  whole  class 
of  laws,  for  the  purpose  of  designating  a  single  individual  of 
that  class.  No  court  can  be  justified  in  restricting  such  compre- 
hensive words  to  a  particular  mischief  to  which  no  allusion  is 
made. 

The  fair,  and  we  think,  the  necessary  construction  of  the 
sentence,  requires  that  we  should  give  these  words  their  full  and 
obvious  meaning.  A  general  dissatisfaction  with  that  lax  system 
of  legislation  which  followed  the  war  of  our  revolution  undoubt- 
edly directed  the  mind  of  the  convention  to  this  subject.  It  is 
probable  that  laws  such  as  those  which  have  been  stated  in 
argument,  produced  the  loudest  complaints,  were  most  immedi- 
ately felt.  The  attention  of  the  convention,  therefore,  was  par- 
ticularly directed  to  paper  money  and  to  acts  which  enabled  the 
debtor  to  discharge  his  debts,  otherwise  than  was  stipillated  in 
the  contract.  Had  nothing  more  been  intended,  nothing  more 
would  have  been  expressed.  But,  in  the  opinion  of  the  conven- 
tion, much  more  remained  to  be  done.  The  same  mischief  might 
be  effected  by  other  means.  To  restore  public  confidence  com- 
pletely, it  was  necessary  not  only  to  prohibit  the  use  of  particular 
means  by  which  it  might  be  effected,  but  to  prohibit  the  use  of 
any  means  by  which  the  same  mischief  might  be  produced.  The 
convention  appears  to  have  intended  to  establish  a  great  princi- 
ple that  contracts  should  be  inviolable.    The  constitution,  there- 
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fore,  declares,  that  no  state  shall  pass  "any  law  impairing  the 
obligation  of  contracts." 

If,  as  we  think,  it  must  be  admitted  that  this  intention  might 
actuate  the  convention ;  that  it  is  not  only  consistent  with,  but  is 
apparently  manifested  by,  all  that  part  of  the  section  which  re- 
spects this  subject ;  that  the  words  used  are  well  adapted  to  the 
expression  of  it;  that  violence  would  be  done  to  their  plain 
meaning  by  understanding  them  in  a  more  limited  sense ;  those 
rules  of  construction,  which  have  been  consecrated  by  the  wisdom 
of  ages,  compel  us  to  say,  that  these  words  prohibit  the  passage 
of  any  law  discharging  a  contract  without  performance. 

By  way  of  analogy,  the  statutes  of  limitations,  and  against 
usury,  have  been  referred  to  in  argument ;  and  it  has  bee;n  sup- 
posed that  the  construction  of  the  constitution,  which  this  opin- 
ion maintains,  would  apply  to  them  also,  and  must  therefore  be 
too  extensive  to  be  correct. 

We  do  not  think  so.  Statutes  of  limitations  relate  to  the 
remedies  which  are  furnished  in  the  courts.  They  rather  estab- 
lish, that  certain  circumstances  shall  amount  to  evidence  that  a 
contract  has  been  performed,  than  dispense  with  its  performance. 
If,  in  a  state  where  six  years  may  be  pleaded  in  bar  to  an 
action  of  assumpsit,  a  law  should  pass  declaring  that  contracts 
already  in  existence,  not  barred  by  the  statute,  should  be  con- 
strued to  be  within  it,  there  could  be  little  doubt  of  its  uncon- 
stitutionality. 

So  with  respect  to  the  laws  against  usury.  If  the  law  be,  that 
no  person  shall  take  more  than  six  per  centum  per  annum  for  the 
use  of  money,  and  that,  if  more  be  reserved,  the  contract  shall 
be  void,  a  contract  made  thereafter,  reserving  seven  per  cent, 
would  have  no  obligation  in  its  commencement;  but  if  a  law 
should  declare  that  contracts  already  entered  into,  and  reserving 
the  legal  interest,  should  be  usurious  and  void,  either  in  the 
whole  or  in  part,  it  would  impair  the  obligation  of  the  contract, 
and  would  be  clearly  unconstitutional. 

This  opinion  is  confined  to  the  case  actually  under  considera- 
tion. It  is  confined  to  a  case  in  which  a  creditor  sues  in  a  court, 
the  proceedings  of  which  the  legislature,  whose  act  is  pleaded, 
had  not  a  right  to  control,  and  to  a  case  where  the  creditor  had 
not  proceeded  to  execution  against  the  body  of  his  debtor  within 
the  state  whose  law  attempts  to  absolve  a  confined  insolvent 

792 


LEADING  ILLUSTEATIVE  CASES  13 

debtor  from  his  obligation.    When  such  case  arises,  it  will  be 
considered. 

It  is  the  opinion  of  the  court,  that  the  act  of  the  state  of 
New  York,  which  is  pleaded  by  the  defendant  in  this  cause,  so 
far  as  it  attempts  to  discharge  this  defendant  from  the  debt  in 
the  declaration  mentioned,  is  contrary  to  the  constitution  of  the 
United  States,  and  that  the  plea  is  no  bar  to  the  action. 
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CHAPTER  II. 
THE  LAW  AND  PBOCEDURE  IN  BANEByPTCY. 

Acts  of  Bankruptcy — ^Preference  by  Legal  Proceedings. 

IN  RE  TUPPER. 

163  Fed.  766  (N.  Y.).    1908. 

RAY,  D.  J.  About  Marcb  7,  1908,  and  prior  to  March  8, 
1908,  the  First  National  Bank  of  Glens  Falls,  N.  Y,,  a  creditor  of 
the  above-named  Abbie  Tupper  to  the  amount  of  $2,987,  besides 
interest,  filed  a  petition  in  involuntary  bankruptcy  against  her 
praying  that  she  be  adjudged  a  bankrupt. 

The  petition  sets  out  all  necessary  facts  with  sufficient  detail 
and  exactness.    *     *     * 

The  act  of  bankruptcy  charged  is:  That  on  the  8th  day  of 
November,  1907,  the  said  Abbie  Tupper,  while  insolvent,  suffered 
and  permitted  James  Pardo  and  Daniel  J.  Hogan,  creditors, 
constituting  the  firm  or  copartnership  of  Pardo  &  Hogan,  to 
obtain  a  preference  through  legal  proceedings  and  did  not,  at 
least  five  days  before  the  final  disposition  of  the  property  affected 
by  such  preference,  vacate  or  discharge  such  preference;  that 
said  Abbie  Tupper  then  was  and  still  is  the  owner  of  a  house  and 
lot  in  Glens  Falls,  Warren  county,  N.  Y.,  worth  $2,500,  then 
incumbered  by  a  mortgage  of  $1,500,  leaving  her  equity  thereon 
of  $1,000 ;  that  on  the  said  8th  day  of  November,  1907,  the  said 
Pardo  &  Hogan  recovered  a  judgment  in  the  Supreme  Court 
of  the  state  of  New  York  against  said  Abbie  Tupper  and  duly 
filed  the  judgment  roll  and  docketed  said  judgment  ia  the  county 
of  "Warren,  N.  Y.,  where  said  real  estate  is  situated,  and  such 
judgment  thereupon  on  such  day  became  a  lien  on  such  real 
estate;  that  the  said  judgment  has  not  been  paid,  satisfied, 
vacated,  or  discharged;  that  the  same  constitutes  an  unlawful 
preference,  in  bankruptcy,  by  way  of  a  lien  in  favor  of  said 
Pardo  &  Hogan  upon  the  property  of  the  alleged  bankrupt  to 
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the  detriment  and  injury  of  the  petitioner;  and  that  such  lien 
Would  become  absolute  and  unavoidable  by  a  trustee  in  bank- 
ruptcy March  8,  1908. 

There  is  no  allegation  in  the  petition  that  an  execution  has  been 
issued  on  such  judgment  and  returned  unsatisfied,  or  that  any 
execution  has  been  issued,  or  any  levy  made  on  such  property, 
or  that  it  has  been  advertised  for  sale  on  execution,  or  that  any 
attempt  has  been  made  to  enforce  such  judgment.  Under  the 
laws  of  the  state  of  New  York,  such  a  judgment  becomes  a  lien 
on  real  estate  on  the  day  of  its  docket  in  the  county  where  the 
real  estate  is  situated,  and  remains  a  lien  for  10  years,  entirely 
irrespective  of  the  issuance  of  an  execution,  a  levy,  or  a  sale, 
or  an  advertised  sale. 

By  section  60  of  the  bankruptcy  act  (Act  July  1, 1898,  e.  541, 
30  Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3445] ) : 

"A  person  shall  be  deemed  to  have  given  a  preference  if,  being 
insolvent,  he  has,  within  four  months  before  filing  of  the  petition, 
or  after  the  filing  of  the  petition  and  before  adjudication,  pro- 
cured or  suffered  a  judgment  to  be  entered  against  himself  in 
favor  of  any  person,  or  made  a  transfer  of  any  of  his  property, 
and  the  effect  of  the  enforcement  of  such  judgment  or  transfer 
will  be  to  enable  any  one  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of  such  creditors  of  the 
same  class." 

That  the  enforcement  of  this  judgment  against  this  judgment 
debtor  wiU  have  this  effect  is  not  questioned,  and,  indeed,  it 
cannot  be.  That  Tupper  has  given  a  preference  is  very  clear, 
for  she  has  suffered  a  judgment  to  be  entered  against  herself 
in  favor  of  these  creditors. 
By  subdivision  25  of  section  1  of  the  act : 
"Transfer  shall  include  the  sale  and  every  other  and  different 
mode  of  disposing  of  or  parting  with  property,  or  the  possession 
of  property,  absolutely  or  conditionally,  as  a  payment,  pledge, 
mortgage,  gift  or  security." 

It  follows  that  allowing  a  judgment  to  be  taken  and  docketed, 
thereby  creating  a  lien  and  a  security  for  the  debt,  may  constitute 
a  transfer,  for  it  would  be  or  might  be  a  disposition  of  real  prop- 
erty by  way  of  security.  Aside  from  the  mode  of  enforcement 
and  the  right  to  redeem  after  a  sale  and  the  time  of  redemption, 
it  is  in  New  York  just  as  effectual  by  way  of  security  for  a  debt 
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as  a  recorded  mortgage.  It  constitutes  a  lien  on  the  property 
good  as  against  all  claims,  except  purchase  money  and  un- 
recorded mortgages  given  in  good  faith  and  for  a  valuable  con- 
sideration whether  execution  is  issued  or  not.  It  follows  that  a 
debtor  may  give  his  creditor  security  on  his  real  estate  by  allow- 
ing and  permitting  him  to  obtain  and  docket  a  judgment  within 
the  meaning  of  the  bankruptcy  act.  Section  3  of  the  act  defines 
•and  enumerates  "acts  of  bankruptcy."  Even  if  Tupper  has 
transferred  her  interest  in  this  real  estate  by  way  of  security  by 
permitting  this  judgment,  there  is  no  allegation  that  it  was  done 
with  intent  to  hinder,  delay,  or  defraud  her  creditors  or  any  of 
them.  Hence  the  petition  does  not  charge  the  first  act  of  bank- 
ruptcy enumerated  in  the  act.  So  if  she  has  transferred  her 
interest  in  this  property  by  way  of  security  by  permitting  this 
judgment  and  lien,  there  is  no  allegation  in  the  petition  that  it 
was  done  with  intent  to  prefer  Pardo  &  Hogan  over  her  other 
creditors.  Hence  the  second  act  of  bankruptcy  is  not  alleged. 
There  can  be  no  pretense  that  either  the  fourth  or  fifth  act  of 
bankruptcy  is  alleged. 

The  third  act  of  bankruptcy  reads: 

"Having  suffered  or  permitted,  while  insolvent,  any  creditor 
to  obtain  a  preference  through  legal  proceedings,  and  not  having 
at  least  five  days  before  a  sale  or  final  disposition  of  any  property 
affected  by  such  preference  vacated  or  discharged  such  prefer- 
ence." 

This  act  of  bankruptcy  is  not  committed  by  suffering  or  per- 
mitting, while  insolvent,  a  creditor  to  obtain  a  preference  through 
legal  proceedings  merely.  The  act  of  bankruptcy  is  not  com- 
mitted until  the  person  suffering  or  permitting  the  obtaining 
of  the  preference  by  legal  proceedings,  suit,  a.nd  judgment  has 
failed  "at  least  five  days  before  a  sale  or  final  disposition  of 
any  property  affected  by  such  preference  to  vacate  or  discharge 
such  preference."  It  has  been  held  that  this  act  of  bankruptcy 
is  not  committed  until  a  sale  is  at  least  advertised  or  the  property 
affected  by  the  preference  is  to  be  finally  disposed  of  and  the 
fifth  day  prior  to  the  proposed  sale  or  proposed  final  disposition 
of  the  property  affected  has  arrived.  In  the  case  of  personal 
property,  a  sale  or  proposed  sale  on  execution  issued  on  a  judg- 
ment is,  of  course,  the  sale  or  final  disposition  intended,  as  there 
is  no  right  of  redemption.    In  the  case  of  real  estate,  an  adver- 
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tised  sale  on  execution  or  an  actual  sale  would,  in  my  judgment, 
be  a  final  disposition,  notwithstanding  there  is  a  right  of  redemp- 
tion. In  the  case  of  real  property,  under  the  law  of  the  state  of 
New  York  the  docketed  judgment  becomes  an  absolute  lien  so 
soon  as  docketed  in  the  county  where  the  real  property  is  situated 
and  is  "a  disposition  of  the  property,"  in  a  sense,  for  it  has 
been  by  operation  of  law  pledged  as  a  security  for  the  debt 
or  amount  of  the  judgment;  but  under  the  terms  of  the  bank- 
ruptcy act  such  a  lien,  such  a  disposition  of  the  real  property, 
does  not  become  final  until  the  expiration  of  four  months  from 
its  docketing  in  the  county  where  the  real  property  is  situated. 
In  this  case,  under  the  provisions  of  the  bankruptcy  act,  the 
real  property  affected  by  the  preference,  judgment  suffered  and 
permitted,  would  not  have  passed  absolutely  under  the  lien  of 
this  judgment,  and  so  have  been  finally  disposed  of  as  security 
for  the  debt  until  March  8,  1908.  On  the  7th  of  March,  1908, 
the  petition  was  filed.  This  real  property  affected  by  this  judg- 
ment, this  preference — for  it  was  such  and  made  so  by  section 
60a  of  the  act — ^was  to  be  effectually  and  finally  disposed  of  so 
far  as  the  alleged  bankrupt  was  concerned,  aside  froni  the  right 
to  redeem  from  the  lien  by  payment  thereof,  on  the  8th  day  of 
March,  1908,  by  operation  of  law.  An  execution  and  levy  and 
an  advertised  sale  thereunder  were  wholly  unnecessary  to  a 
final  disposition  of  this  property.  On  the  8th  day  of  March, 
1908,  but  for  the  filing  of  the  petition  in  bankruptcy,  the  real 
property  would  have  passed  irrevocably  and  absolutely  under 
the  lien,  and,  as  Tupper  had  become  and  was  insolvent,  it  was 
not  in  her  power  to  pay  or  discharge  it.  As  to  the  effect  of 
this,  see  Seheuer  v.  Smith,  etc.,  112  Fed.  407,  50  C.  C.  A.  312. 

Not  so  with  personal  property,  for  there  is  no  lien  until  execu- 
tion is  issued  and  generally  levy  made,  and  even  then,  the 
lien  ceases  if  within  definite  periods  a  sale  is  not  advertised,  and 
hence  there  is  no  final  disposition  of  such  property  proposed 
until  the  same  is  advertised  for  sale. 

It  seems  to  me  that  effect  is  to  be  given  to  the  words  "or 
final  disposition  of  any  property  affected  by  such  preference." 
"Pinal  disposition"  is  not  a  gift  of  the  property  to  some  third 
person  or  a  voluntary  transfer  to  the  creditor  in  satisfaction  of 
the  preferential  judgment,  as  that  would  be  merely  a  sale  in 
payment.    Congress  had  in  mind,  when  it  enacted  this  law,  the 
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fact  that  there  are  different  ways  or  modes  of  disposing  of 
property,  of  enforcing  executions,  judgments,  and  liens,  and  it 
referred  to  the  ordinary  method  of  disposition  by  way  of  sale, 
and  then  used  the  words  "or  final  disposition"  to  cover  every 
other  method  of  passing  the  control  and  dominion  of  the  prop- 
erty from  the  debtor,  insolvent  person,, to  another  or  to  others 
either  absolutely  or  as  security  to  the  preferred  creditor  to  the 
exclusion  of  his  other  creditors.  The  purpose  of  the  law  i£ 
that  no  one  creditor  shall  be  preferred  over  the  others  by  an 
insolvent  person,  but  that  all  creditors  shall  share  equally  except 
as  to  honest  liens  created  more  than  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy.  It  was  not  intended  that  a 
creditor  should  obtain  a  lien  on  all  the  real  estate  of  an  insolvent 
person  by  a  judgment  filed  and  docketed,  and  then  lie  still, 
without  issuing  execution  or  making  a  levy  and  advertising 
the  property  for  sale  for  four  months  and  until  such  judgment 
had  become  unimpeachable  under  the  bankruptcy  act  or  other- 
wise, thereby  gaining  a  preference,  an  absolute  security  for  the 
debt,  and  it  might  be  to  the  extent  of  the  entire  property  of  the 
insolvent  person,  and  thus  excluding  other  creditors  from  any 
share  in  the  estate.  It  has  been  held  that  an  advertised  or  even 
a  proposed  sale  is  not  in  all  cases  necessary  under  subdivision  3 
of  section  3.  In  re  Harper  (D.  C.)  105  Fed.  900,  5  Am.  Bankr. 
Rep.  567;  In  re  Miller  et.  al.  (D.  C.)  5  Am.  Bankr.  Rep.  140, 
104  Fed.  764 ;  Scheuer  v.  Smith  &  Montgomery  Book  etc.  Co.,  7 
Am.  Bankr.  Rep.  384,  112  Fed.  407,  50  C.  C.  A.  312. 

In  re  Miller  et  al.,  supra,  judgment  was  obtained  and  execu- 
tion issued.  The  personal  property  of  the  judgment  debtor  was 
then  subject  to  a  lien  and  bound  by  the  judgment.  Code  Civ. 
Proc.  N.  Y.  §§  1405,  1410.  The  insolvent  person,  alleged  bank- 
rupt, on  being  questioned  as  to  his  property,  informed  the  sheriff 
that  a  third  person  had  money  belonging  to  him,  and  a  part  of 
that  money  was  paid  over  by  such  person  to  apply  on  the  judg- 
ment and  was  so  applied.  No  levy  was  made  and  no  sale  was 
advertised.  A  part  of  the  property  of  the  insolvent  passed 
to  the  judgment  creditor,  however^  It  was  a  final  disposition  of 
property  affected  by  the  preference.  Here  the  real  property 
of  Tupper,  but  for  the  filing  of  the  petition  in  bankruptcy,  would 
have  passed  absolutely,  under  the  lien  of  the  judgment  the 
next  day,  March  8,  1908.     It  would  have  been  finally  disposed 
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of  so  far  as  the  petitioner  and  other  creditors  of  Tupper  were 
concerned.  Nothing  but  an  adjudication  in  bankruptcy  will 
save  it  from  that  lien  and  a  disposition  thereof  thereunder  for 
the  sole  benefit  of  Pardo  &  Hogan.  In  the  eye  of  the  law  of  the 
state  of  New  York,  it  is  the  property  of  Pardo  &  Hogan  for  the 
satisfaction  of  and  to  the  extent  of  their  debt. 

Section  60b: 

"If  a  bankrupt  shall  have  given  a  preference  and  the  person 
receiving  it,  or  to  be  benefited  thereby,  or  his  agent  acting  there- 
in, shall  have  had  reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference,  it  shall  be  voidable  by  the  trustee, 
and  he  may  recover  the  property  or  its  value  from  such  person. 
And,  for  the  purpose  of  such  recovery,  any  court  of  bankruptcy, 
as  hereinbefore  defined,  and  any  state  court  which  would  have 
had  jurisdiction  if  bankruptcy  had  not  intervened,  shaU  have 
concurrent  jurisdiction." 

See  Wilson  v.  Nelson,  183  U.  S.  196, 197,  22  Sup.  Ct.  74,  46  L. 
Ed.  147, 

This  she  did  not  do  and  has  not  done.  She  has  by  such  non- 
action asseiited  to  the  judgment  and  preference.  The  fair  in- 
ference is  that  she  assents  to  the  lien  and  desires  to  aid  and  take 
part  in  preferring  these  creditors  over  her  other  creditors.  It 
may  be  a  fair  inference  that  she  has  "transferred"  while  in- 
solvent by  way  of  security,  in  one  of  the  modes  referred  to  in 
subdivision  25  of  section  1,  this  real  property  to  these  judgment 
creditors  with  intent  to  prefer  such  creditors  over  her  other 
creditors.  May  not  her  intent  to  prefer  by  this  mode  of  transfer 
and  the  intent  of  Pardo  &  Hogan  to  obtain  and  receive  and 
retain  a  preference  be  fairly  inferred?  It  is  not  necessary,  under 
subdivision  3  of  section  3,  that  Tupper  should  have  done  afSrma- 
tive  acts,  and,  even  under  subdivision  2,  mere  silent  acquiescence 
and  failure  to  act  while  the  property  is  being  transferred  by  legal 
proceedings  may  be  sufficient.  I  have  not  deemed  it  necessary 
to  refer  to  the  numerous  cases  where  a  sale  of  personal  property 
was  involved^  and  where  it  was  held  that,  usually,  an  execution, 
levy,  and  advertised  sale  is  essential.  Those  cases  do  not  govern 
this. 

While  I  am  of  the  opinion  that  an  act  of  bankruptcy  is  charged 
in  this  petition,  the  petitioner,  if  so  advised,  may  file  an  amended 
petition,  nunc  pro  tunc,  setting  up  these  acts  and  charging  the 
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first,  second,  and  third  acts  of  bankruptcy  so  as  to  cover  the 
entire  case  in  all  its  phases. 

The  demurrer  is  overruled,  with  the  privilege  of  amending,  as 
suggested. 


Who  May  Become  Bankinipts — Infant  Partnerships. 

IN  RE  DUGUID  ET  AL. 

100  Fed.  274.    1900. 

In  Bankruptcy.  On  review  of  decision  of  referee  in  bank- 
ruptcy. 

PURNELL,  D.  J.  A  petition  entitled  "In  re  Duguid  &  Son 
and  S.  S.  Duguid"  was  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  at  New  Berne,  N.  C,  at  5  p.  m.,  January  29, 1900,  and 
the  judge,  being  absent  from  that  division  of  the  district,  was, 
under  section  18g  of  the  bankrupt  act,  referred  to  "the  referee, 
who  on  January  31st  adjudged  Sallie  S.  Duguid  a  bankrupt. 
The  prayer  of  the  petition  is  that  the  firm  may  be  adjudged 
bankrupt,  within  the  purview  of  the  bankrupt  act,  and  states 
that  James  A.  Duguid,  the  "son,"  is  a  minor,  and  he  and  his 
general  guardian  have  heretofore  agreed  to  a  dissolution  of  the 
partnership,  and  left  the  settlement  of  the  partnership  affairs 
to  petitioner.  The  partnership 's  assets  and  debts  are  scheduled, 
and  it  appears  in  the  schedules  and  otherwise  that  the  partner- 
ship has  committed  acts  of  bankruptcy  in  permitting  judgments 
to  be  taken  and  preferences  obtained*  and  is  unable  to  pay  its 
debts. 

The  referee  finds  the  following  facts : 

"That  on  the  15th  day  of  January,  1900,  the  Geo.  Dewitt  Shoe 
Company  secured  judgments  against  Sallie  S.  Duguid  and  James 
A.  Duguid,  who  composed  the  firm  of  Duguid  &  Son.  The  sum- 
mons was  served  on  Mrs.  S.  S.  Duguid,  and  James  A.  Duguid  was 
represented  in  court  by  counsel.  James  A.  Duguid  is  a  minor. 
No  appeal  was  taken  from  said  judgments,  but  they  are  now 
judgments  of  a  court  of  competent  jurisdiction,  and  in  full 
force  and  effect,  no  appeal  having  been  taken.  That  execution 
issued  on  said  judgments  was  placed  in  the  hands  of  the  sheriff 
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of  Craven  county,  and  levied  on  stock  of  goods  belonging  to 
S.  S.  Duguid  and  James  A.  Duguid.  The  levy-  was  on  the  excess, 
after  setting  apart  $500  to  each  of  the  defendants  in  the  execu- 
tion. That  the  levy  was  made  before  any  proceedings  in  bank- 
ruptcy." 

The  referee  certifies  the  following  conclusions  of  law: 

"That  the  parties  S.  S.  Duguid  and  James  Duguid  are  entitled 
to  their  exemptions,  each  $500;  that  James  Duguid,  being  a 
minor,  cannot  be  adjudged  a  bankrupt,  nor  have  any  benefit  of 
the  bankrupt  law;  that  the  only  part  of  the  amount  realized 
from  the  sale  of  the  excess  of  goods  by  the  Sheriff  that  the  trustee 
is  entitled  to  administer  in  bankruptcy  is  one-half  of  the  $360, 
which  is  the  interest  of  Sallie  S.  Duguid;'  that  the  sheriff  of 
Craven  county  pay  one  half  of  the  amount  received  from  the 
sale  of  the  stock  to  the  Dewitt  Shoe  Company,  and  the  other 
half  to  the  trustee  of  Sallie  S.  Duguid ;  that  no  notice  was  served 
to  set  aside  the  said  judgments  within  ten  days  after  their 
rendition." 

It  is  stated  in  the  certificate  that  the  counsel  who  filed  the 
petition  moved  the  court  (referee)  to  adjudicate  the  firm  of 
Duguid  &  Son  bankrupts.  The  referee  court  declined,  on  the 
ground  that  James  Duguid  was  a  minor,  and  could  not  be 
adjudicated  bankrupt.  The  petition  was  signed  by  Sallie  S. 
Duguid,  as  were  also  all  the  schedules  which  include  the  firm 
assets.  "The  referee  court  holds  the  guardian  has  no  right  to 
consent  to  the  administration  of  the  ward's  interest  in  the  bank- 
rupt court.  Under  the  bankrupt  law,  a  minor  cannot  figure  in 
a  bankrupt  court." 

The  contest  is  principally  between  creditors  of  the  firm.  Those 
who  obtained  judgments  on  January  15,  1900,  within  four 
months  of  the  petition  in  bankruptcy,  claiming  they  are  entitled 
to  half  the  excess  in  the  hands  of  the  sheriff,  as  the  interest  of 
James  Duguid,  and  other  creditors  claiming  all  the  assets  of  the 
firm,  and  the  members  thereof,  should  be  administered  by  the 
trustee  in  bankruptcy. 

The  first  conclusion  of  law  by  the  referee,  that  James  Duguid 
is  entitled  to  the  personal  property  exemption  set  apart  to  him, 
is  in  accordance  with  the  laws  of  North  Carolina,  as  decided  by 
the  supreme  court  of  the  state,  which  this  court  follows.  See 
In  re  Stevenson  (D.  C.)   93  Fed.  789,  and  cases  cited.     The 
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referee's  decision  on  this  question  is  therefore  afiSrmed.  In 
North  Carolina,  in  case  of  the  bankruptcy  of  a  partnership, 
where  there  are  firm  assets,  but  no  individual  estate,  each  partner 
is  entitled  to  receive  out  of  the  partnership  assets  the  exemption 
allowed  by  the  law  of  the  state,  provided  the  other  partner  or 
partners  consent  thereto.  Ordinarily  the  conclusion  that  a  minor 
cannot  figure  in  the  bankruptcy  court  is  correct.  There  are  some 
exceptions,  however,  to  this  rule,  so  laconically  stated  by  the 
referee.  In  voluntary  proceedings,  the  act  of  1898  provides, 
"Any  person  who  owes  debts,  except  a  corporation,  shall  be 
entitled  to  the  benefits  of  this  act  as  a  voluntary  bankrupt." 
A  minor  is  a  person,  and  he  may  owe  debts,  but  ordinarily  such 
debts  are  voidable.  Under  certain  circumstances,  he  may  con- 
tract debts  for  necessities;  but  these  debts  are  the  exceptions, 
not  the  rule.  Parties  dealing  with  a  minor  in  commercial  trans- 
actions do  so  at  their  peril.  Sometimes,  in  their  anxiety  to  sell 
goods,  salesmen,  if  they  know  it,  shut  their  eyes  to  the  incapacity 
of  a  minor  to  contract  and  the  law.  They  assume  the  risk,  and,  if 
disappointed  when  pay  day  comes,  they  can  blame  themselves, — 
no  one  else. 

An  infant  is  not  generally  liable  for  a  debt  contracted  during 
infancy.  Such  debts  are  voidable.  Who  can  prophesy  with  any 
certainty  what  course  an  infant  will  adopt  with  reference  to 
such  debts  after  attaining  his  majority?  The  uncertainty  of 
such  course  is  even  greater  than  the  four  over  which  the  wise 
man,  Solomon,  was  perplexed,  as  recorded  in  Proverbs.  Guar- 
dians and  others  who  have  had  experience  can  testify  feelingly 
on  this  subject.  Those  who  have  not  had  the  experience,  but 
contemplate  testing  the  matter,  will  be  entitled  to  do  so  at  some 
future  period.  To  the  former  it  is  regarded  as  grounds  where 
fools  rush  in,  but  angels  fear  to  tread. 

The  debts  must  be  such  as  are  provable  under  the  statute, 
and  an  act  of  bankruptcy  must  also  be  set  forth.  The  difficulties 
will  present  themselves  to  the  legal  mind,  and  the  conclusion  is 
that  an  infant  cannot  be  adjudged  a  bankrupt  either  when  he 
seeks  voluntarily  the  benefits  of  the  law,  or  an  attempt  is  made 
to  force  him  into  bankruptcy.  Whether  a  debt  for  necessities 
would  support  a  petition  or  not  does  not  arise,  but  even  this 
was  an  open  question  in  England  in  1891.  In  re  Soltykoff 
[1891]  1  Q.  B.  415.    The  referee  is  therefore  affirmed  in  holding 
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the  infant  member  of  the  firm  could  not  join  in  the  petition  or 
be  adjudged  a  bankrupt. 

But  the  infant  was  associated  with  his  mother,  a  widow,  the 
only  adult  in  the  firm,  who  files  the  petition,  schedules  her  own 
and  the  firm  assets,  and  asks  that  both  be  adjudged  bankrupt. 
Her  prayer  as  to  herself  is  granted,  and  an  adjudication  as  to 
the  firm  refused.  The  petitioner  was  the  only  one  who  could  act 
for  the  firm,  and  she  asked  that  the  firm  be  adjudged  bankrupt, 
the  petition  being  on  the  prescribed  printed  form  of  a  partner- 
ship petition. 

Section  5  provides  for  proceedings  in  partnerships,  and  sub- 
section "e"  provides  that  when  the  court  has  jurisdiction  of  one 
partner  it  may  have  jurisdiction  of  all  the  partners,  and  of  the 
administration  of  the  partnership  and  individual  property.  Sub- 
secl^on  "h"  of  this  section  provides  for  cases  wherein  one  part- 
ner is  adjudged  bankrupt  and  the  others  not,  but  this  subsection 
does  not  apply  to  the  case  at  bar ;  for  it  provides  the  partnership 
estate  shall  not  be  administered  in  bankruptcy  unless  by  consent 
of  the  partner  or  partners  not  adjudged  bankrupt.  James  Du- 
guid  cannot,  as  before  said,  be  adjudged  a  bankrupt,  nor  could 
(  he,  legally  speaking,  consent,  but  has  done  so,  as  stated  in  the 
petition,  personally  and  by  his  general  guardian.  This,  of  course, 
is  a  vain  act,  as  an  infant  cannot  consent  to  the  disposition  of 
his  estate,  but  must  proceed  by  obtaining  an  order  of  court,  as 
provided  by  the  law  of  his  domicile.  The  exception  "unless  by 
consent"  contemplates  full  legal  capacity  to  consent.  This  is 
readily  inferred  from  the  remainder  of  the  section  quoted,  which 
provides:  "But  such  partner  or  partners  not  adjudged  bank- 
rupts shall  settle  the  partnership  business  as  expeditiously  as 
its  nature  will  permit  and  account  for  the  interest  of  the  partner 
or  partners  adjudged  bankrupt."  This  a  minor  could  not  do. 
If  the  minor  could  not  consent  to  the  adjudication,  he  could 
not  object  to  it.  He  could  not  settle  up  the  business,  and  the 
adult  member  of  the  firm  was  the  only  member  of  the  partnership 
who  could,  stricti  juris,  do  any  act  concerning  the  partnership 
assets  and  affairs.  It  does  not  appear  what  amount  the  minor 
contributed  to  the  partnership,  or  whether  he  contributed 
anything;  and,  if  he  did  contribute,  from  whence  he 
obtained  what  was  contributed.  It  may  be  he  had  no  estate  of 
his  own,  and  his  mother,  for  purposes  of  her  own,  flattering  her 
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boy's  vanity,  contributed  all  the  capital,  and  only  nominally 
made  him  a  partner,  for  the  purpose  of  giving  him  employment. 
However  this  may  be,  she  was  the  only  member  of  the  partner- 
ship Tyho  could  legally  act  for  and  control  the  partnership  affairs. 
The  statute  (section  5c)  expressly  authorizes  the  court  having 
jurisdiction  of  one  of  the  partners  to  administer  the  estate  of 
the  partnership.  Upon  a  petition  of  less  than  all  the  partners, 
the  court  may  adjudge  the  partnership  bankrupt.  In  re  Grady, 
Fed.  Cas.  No.  5,654;  In  re  Greenfield,  Fed.  Cas.  No.  5,772. 
Hence  the  referee  should  have  adjudged  the  firm  of  S.  S.  Duguid 
&  Son  bankrupt.  An  adjudication  will  now  be  made  accord- 
ingly, and  the  assets  will  be  administered  by  a  trustee  elected, 
or  to  be  elected,  by  the  partnership  creditors.  The  judgments 
obtained  within  four  months  of  the  filing  of  the  petition  are 
void,  under  the  statute.  In  re  Richards  (D.  C.)  94  Fed.  633; 
In  re  Gutwillig  (D.  C.)  90  Fed.  475-481;  Blake  v.  Francis- 
Valentine  Co.  (D.  C.)  89  Fed.  691 ;  In  re  Brown  (D.  C.)  91  Fed. 
358;  Bankr.  Act,  §67f.    *    *    • 
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CHAPTER  IV. 

COMPOSITIONS— DISCHARGE. 

Fraudulent  Conveyances. 

IN  RE  MULLEN. 
101  Fed.  413.    1900. 

In  Bankruptcy.  On  review  of  decision  of  referee  in  bank- 
ruptcy. 

LOWELL,  D.  J.  The  trustee's  amended  petition,  filed 
February  23, 1900,  alleges  that  in  1892  the  bankrupt,  by  a  mesne 
conveyance,  transferred  real  estate  to  his  wife;  the  conveyance 
being  duly  recorded.  No  conveyance^  of  this  real  estate  was 
thereafter  made  by  Mrs.  Mullen,  who  died  in  1898.  On  Novem- 
ber 1, 1899,  Mullen  was  adjudicated  a  bankrupt  on  his  voluntary 
petition.  By  writ  dated  November  3,  1899,  the  respondent  in 
this  case,  the  Continental  National  Bank,  attached  the  real  estate 
belonging  to  Mrs.  Mullen  in  a  suit  against  her  administrator, 
upon  which  suit  the  bank  subsequently  recovered  judgment.  An 
execution  was  issued  thereon  January  26, 1900,  by  virtue  where- 
of the  respondent  levied  upon  the  real  estate  above  mentioned. 
The  petition  further  alleges  that  the  real  estate  in  question  is  the 
property  of  the  bankrupt,  that  his  wife  held  the  title  thereto 
solely  as  trustee  for  his  benefit,  and  that  the  record  title  to 
the  real  estate  had  been  put  in  her  name  by  the  bankrupt  for 
the  purpose  of  hindering,  delaying,  and  defrauding  his  creditors. 
The  petition  asks  that  the  respondent  be  ordered  to  reconvey 
the  real  estate  to  the  trustee  in  bankruptcy.  To  this  petition 
the  respondent  has  filed  a  paper  in  the  form  of  a  demurrer, 
which  demurrer  was  overruled  by  the  referee,  of  whose  decision 
the  respoifdent  has  duly  sought  a  review.  No  question  of  the 
general  jurisdiction  of  the  court  was  raised,  either  before  the 
referee  or  before  me. 

Before  discussing  the  questions  of  law  involved  in  this  case, 
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it  is  proper  to  say  that  no  opinion  is  to  be  taken  as  expressed 
upon  the  applicability  of  a  demurrer  to  a  summary  petition  in 
bankruptcy  like  this.  I  doubt  if  the  forms  of  pleading  at  com- 
mon law  and  in  equity  are  applicable  to  such  summary  proceed- 
ings. It  may  well  be  that  the  objections  raised  by  the  demurrer 
should  have  been  presented,  as  they  certainly  might  have  "been, 
in  an  answer  to  the  merits.  I  am  also  inclined  to  think  that  it 
would  have  been  more  regular  had  the  review  sought  by  the 
respondent  in  this  ease  been  made  to  await  a  decision  of  the 
referee  upon  the  facts  involved.  It  is  not  usually  convenient  for 
this  court,  by  way  of  review,  to  deal  twice  with  the  same  petition, 
— once  upon  the  law,  and  again  upon  the  facts.  As,  however,  all 
parties  are  desirous  that  the  questions  of  law  should  now  be 
settled,  and  as  it  lies  in  my  discretion  to  pass  upon  them  at 
this  time,  I  shall  not  send  the  case  back  to  the  referee  for  further 
hearing. 

The  trustee  does  not  now  contend  that  he  is  entitled  to  a  con- 
veyance on  the  ground  that  Mrs.  Mullen  held  the  property  in 
dispute  as  her  husband's  trustee,  but  solely  upon  the  ground  that 
it  was  conveyed  in  fraud  of  his  creditors.  The  clauses  of  the 
bankrupt  act  concerning  transfers  in  fraud  of  creditors  are: 

Section  67e: 

"That  all  conveyances,  transfers,  assignments,  or  incum- 
brances of  his  property,  or  any  part  thereof,  made  or  given  by  a 
person  adjudged  a  bankrupt  under  the  provisions  of  this  act, 
subsequent  to  the  passage  of  this  act  and  within  four  months 
prior  to  the  filing  of  the  petition,  with  the  intent  and  purpose  on 
his  part  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of 
them,  shall  be  null  and  void  as  against  the  creditors  of  such 
debtor,  except  as  to  purchasers  in  good  faith  and  for  a  present 
fair  eonsideration ;  and  all  property  of  the  debtor  conveyed, 
transferred,  assigned,  or  encumbered  as  aforesaid  shall,  if  he  be 
adjudged  a  bankrupt,  and  the  same  is  not  exempt  from  execution 
and  liability  for  debts  by  the  law  of  his  domicile,  be  and  remain 
a  part  of  the  assets  and  estate  of  the  bankrupt  and  shall  pass  to 
his  said  trustee,  whose  duty  it  shall  be  to  recover  and  reclaim  the 
same  by  legal  proceedings  or  otherwise  for  the  benefit  of  the 
creditors.  And  all  conveyances,  transfers,  or  encumbrances  of 
his  property  made  by  a  debtor  at  any  time  within  four  months 
prior  to  the  filing  of  the  petition  against  him,  and  while  insolvent, 
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which  are  held  null  and  void  as  against  the  creditors  of  such 
debtor  by  the  laws  of  the  state,  territory,  or  district  in  which  such 
property  is  situate,  shall  be  deemed  null  and  void  under  this  act 
against  the  creditors  of  such  debtor  if  he  be  adjudged  a  bank- 
rupt, and  such  property  shall  pass  to  the  assignee  and  be  by  him 
reclaimed  and  recovered  for  the  benefit  of  the  creditors  of  the 
bankrupt." 

Section  70a,  subds.  4,  5,  which  read  substantially  as  follows : 

"The  trustee  of  the  estate  of  a  bankrupt  *  *  *  shall 
•  *  •  be  vested  by  operation  of  law  with  the  title  of  the 
bankrupt  as  of  the  date  he  was  adjudged  a  bankrupt  •  *  * 
to  all  •  *  *  (4)  property  transferred  by  him  in  fraud  of 
his  creditors;  (5)  property  which,  prior  to  the  filing  of  the  peti- 
tion he  could  by  any  means  have  transferred  or  which  might  have 
been  levied  upon  and  sold  under  judicial  process  against 
him.    •    •    *" 

Section  70e: 

"The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his 
property  which  any  creditor  of  such  bankrupt  might  have 
avoided,  from  the  person  to  whom  it  was  transferred,  unless  he 
was  a  bona  fide  holder  for  value  prior  to  the  date  of  adjudication. 
Such  property  may  be  recovered  or  its  value  collected  from  who- 
ever may  have  received  it,  except  a  bona  fide  holder  for  value. ' ' 

I  find  myself  unable  to  interpret  and  arrange  all  these  pro- 
visions so  that  they  shall  be  altogether  free  from  contradiction, 
repetition,  and  redundancy.  Manifestly,  they  deal  (perhaps 
not  exclusively)  with  transfers  made  by  the  bankrupt  in  fraud 
of  his  creditors,  and  the  classes  in  which  they  arrange  these  trans- 
fers are  not  mutually  exclusive.  Clause  "e"  of  section  67  was 
inserted  in  the  bankrupt  act  at  a  very  late  state  of  its  considera- 
tion. It  is  not  found  in  the  house  bill,  so  called,  as  printed  in 
S.  1035,  55th  Cong.,  2d  Sess.  In  that  draft  section  67  ends  with 
clause  "d."  The  origin  of  the  interpolated  clause  I  have  not 
been  able  to  discover.  Section  67f ,  which  was  interpolated  at  the 
same  time,  is  said  to  have  been  added  in  order  to  strengthen  the 
bill.  See  In  re  Richards,  96  Fed.  935,  939,  37  C.  C.  A.  634.  A 
part  of  the  phraseology  of  section  7  of  the  so-called  senate  bill 
printed  in  S.  1035  suggests  a  part  of  the  phraseology  of  the  sec- 
ond sentence  in  the  existing  clause  "e,"'but  the  differences  are 
as  considerable  as  the  resemblances.     The  interpolation  of  the 
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latter  part  of  clause  "e"  was  so  hastily  made  from  a  draft  of 
some  other  bankrupt  bill  that  the  word  "assignee"  was  left 
therein,  and  was  not  changed  to  "trustee,"  according  to  the 
nomenclature  of  the  existing  act.  There  is  nothing  to  be  found 
in  the  senate  biU  resembling  the  first  half  of  clause  "e,"  which 
seems  to  have  had  a  separate  origin.  Most  of  the  property  dealt 
with  in  one  part  of  the  clause  is  again  dealt  with  somewhat  in- 
consistently in  the  other  part,  and  the  whole  clause,  thus  intro- 
duced without  corresponding  amendments  to  other  parts  of  the 
bill,  contains  contradictions  and  superfluities.  As  the  conveyance 
in  question  is  not  withiu  the  terms  of  any  part  of  section  67e, 
not  having  been  made  within  four  months  prior  to  the  filing  of 
the  petition,  that  clause  need  not  be  further  considered  here, 
and  it  is  mentioned  only  to  show  that  it  has  not  been  overlooked, 
and  that  little  argument  by  way  of  analogy  can  be  drawn  from 
its  provisions.  Section  70a,  subd.  4,  invests  the  trustee  with 
the  title  to  property  transferred  by  the  bankrupt  in  fraud  of  his 
creditors.  By  section  67e  the  trustee  had  been  already- vested 
with  the  title  to  some  property  so  transferred.  But  section  70a, 
subd.  4,  in  its  present  form  was  part  of  the  bill  before  section 
67e  was  interpolated,  and  was  not  modified  to  suit  the  inter- 
polation. The  inconsistency  of  the  clauses,  one  of  which  invests 
the  trustee  with  property  transferred  in  fraud  of  creditors  with- 
in four  months  of  bankruptcy,  and  the  other  with  property  so 
transferred  without  limit  of  time,  is  thtis  explained.  Probably 
section  70a  was  not  so  much  intended  to  avoid  certain  classes 
of  transfers,  as  to  declare  the  right  of  the  trustee  to  avoid 
transfers  voidable  by  other  persons.  A  similar  observation  is 
applicable  to  section  70a,  subd.  5.  See  Pratt  v.  Curtis,  2  Low. 
87,  Fed.  Cas.  No.  11,375.  The  history  of  section  70e  is  as 
follows : 

In  its  original  form  the  Torrey  bill  read: 

"The  trustee  may  avoid  any  transfer,  by  the  bankrupt,  of 
his  property  which  any  creditor  of  such  bankrupt  might  have 
avoided,  and  may  recover  the  property  so  transferred,  or  its 
value,  from  the  person  to  whom  it  was  transferred,  or  his 
assignee,  unless  he  is  a  bona  fide  holder  for  value." 

Subsequently  the  clause  was  altered  to  read  as  follows : 

"The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his 
property  which  any  creditor  of  such  bankrupt  might  have 
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avoided,  and  may  recover  the  property  so  transferred,  or  its 
value,  from  the  person  to  whom  it  was  transferred,  unless  he 
was  a  bona  fide  holder  for  value  prior  to  the  date  of  the  filing  of 
the  petition.  Such  property  may  be  recovered,  or  its  value 
collected  from  whoever  may  have  received  it  except  a  bona  fide 
holder  for  value."    H.  E.  9348,  52d  Cong.,  1st  Sess. 

This  alteration  left  the  clause  as  it  now  stands,  except  that  the 
words  "filing  of  the  petition"  have  been  changed  to  "adjudica- 
tion." 

It  is  contended  by  the  respondent  that  the  application  of  the 
first  sentence  is  limited  to  the  immediate  transferee  of  the  bank- 
rupt, while  the  second  sentence  is  intended  to  deal  with  the  case 
of  an  assignee  from  such  original  transferee.  If  the  first  sen- 
tence is  limited  to  the  immediate  transferee,  the  construction 
above  stated  is  the  correct  one;  and  by  the  removal  from  the 
first  sentence  of  the  phrase  "or  his  assignee,"  and  by  the  plain 
reference  in  the  second  sentence  to  the  assignee  of  the  original 
transferee,  I  am  brought  to  think  that  the  respondent's  con- 
tention above  stated  is  correct,  and  that  the  case  of  the  assignee 
of  the  orignal  transferee  is  dealt  with  exclusively  in  the  second 
sentence.  It  is  hard  to  imagine,  indeed,  how  an  origipal  trans- 
feree in  fraud  of  creditors  can  be  a  bona  fide  holder  for  value, 
as  is  implied  by  the  construction  thus  given  to  the  first  sentence 
of  the  clause ;  but,  in  general,  I  am  inclined  to  think  that  section 
70e  was  intended  to  provide  simply  that  the  trustee  in  bank- 
ruptcy should  have  the  same  right  to  avoid  conveyances  as  was 
possessed  by  creditors,  and  this  with  especial  reference  to  the 
statute  of  13  Eliz.,  and  similar^ statutes  of  the  several  states. 
Section  70e  was  not  intended  to  define  what  conveyances  creditors 
of  the  bankrupt  might  avoid,  or  to  distinguish,  in  the  respect 
of  such  conveyances,  between  the  rights  of  the  creditors  taken 
together  and  the  rights  of  a  trustee  in  bankruptcy,  but  only  to 
give  to  the  trustee  such  rights  as  the  creditors,  or  any  of  them, 
possessed.  In  Low.  Bankr.  p.  513,  it  is  said  to  add  nothing  to  the 
common  law.  The  statute  of  13  Eliz.  makes  void,  as  against 
creditors,  conveyances  in  fraud  of  creditors,  but  provides  that 
the  operation  of  the  statute  shall  not  extend  to  any  estate  con- 
veyed upon  good  consideration  and  bona  fide.  In  inserting  a 
like  exception  in  section  70e,  I  think  congress  meant  substantially 
to  re-enact  the  exception  placed  in  the  statute  of  Elizabeth,  and 
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not  to  give  to  bona  fide  purchasers  for  value  greater  or  less 
rights  than  those  which  that  statute  gives  them.  The  reference 
to  bona  fide  purchasers  in  section  70e  should  therefore  receive 
the  same  construction  that  a  like  reference  has  received  in  the 
statute  of  13  Eliz.  and  its  American  substitutes.  Now,  it  has 
been  generally  held  in  the  United  States  that,  where  property 
conveyed  in  fraud  of  creditors  is  first  attached  by  creditors  of 
the  transferee  who  have  no  knowledge  of  the  fraud,  their  attach- 
ment will  prevail  as  against  the  rights  of  defrauded  creditors 
of  the  transferor.  Parker  v.  Freeman,  2  Tenn.  Ch.  612 ;  Apple- 
gate  V.  Applegate  (Iowa)  78  N.  W.  34,  38;  Shallcross  v.  Deats, 
43  N.  J.  Law,  177.  That  this  is  so  in  Massachusetts  is  clear. 
Gibbs  V.  Chase,  10  Mass.  125.  The  right  of  the  bankrupt's 
creditors  to  set  aside  the  conveyance  here  in  question  was  given 
by  the  law  of  Massachusetts,  of  which  law  the  statute  of  13  Eliz. 
is  a  part.  See  Bump,  Fraud.  Conv.  §  12.  The  right  originally 
given  by  the  statute  of  13  Eliz.  has  been  in  some  respects  modi- 
fied by  the  statutes  of  Massachusetts,  and  the  whole  law  upon 
the  subject  has  been  interpreted  by  the  decisions  of  Massachu- 
setts courts.  By  the  interpretation  put  by  those  courts  upon 
the  law  which  gives  the  right,  I  am  bound.  Schreyer  v.  Scott, 
134  U.  S.  405,  10  Sup.  Ct.  579,  33  L.  Ed.  955,  and  cases  there 
cited.  If  the  rights  of  the  trustee  under  section  70a,  subds.  4,  5, 
and  section  70e,  are  substantially  those  possessed  by  the  creditors 
of  the  bankrupt  imder  the  law  of  Massachusetts,  the  trustee  in 
this  case  cannot  defeat  the  respondent's  attachment  unless  the 
respondent  shall  be  held,  before  the  attachment,  to  have  been 
affected  with  notice  of  the  bankruptcy  proceedings.  I  do  not 
think  that  he  was  so  affected.  It  has  been  said,  indeed,  that 
bankruptcy  proceedings  affect  with  notice  the  whole  world  (Bank 
V.  Sherman,  101  U.  S.  403,  406,  25  L.  Ed.  866) ;  and  this  in  spite 
of  section  21e.  See  Hall  v.  Whiston,  5  Allen  126.  But  bank- 
ruptcy proceedings  can  hardly  affect  any  one  with  notice  that 
certain  property  standing  in  the  name  of  a  stranger  belongs  to 
the  bankrupt.  This  limitation  of  the  effect  of  the  notice  given 
by  bankruptcy  proceedings  was  generally  recognized  imder  the 
act  of  1867  (Paddock  v.  Fish  [D.  C]  10  Fed.  125 ;  Myers  v. 
Hazzard  [C.  C]  50  Fed.  155;  Murray  v.  Jones,  50  6a.  109; 
Jarrell  v.  Harrell,  1  Woods  476,  Fed.  Cas.  No.  7,222),  and  was 
apparently  assumed  in  Harrell  v.  Beall,  17  Wall.  590,  21  L. 
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Ed.  642.  It  has  been  said  in  Massachusetts  that  the  attaching 
creditofis  regarded  in  the  light  of  a  bona  fide  pixrchaser.  Cow- 
ley V.  McLaughlin,  141  Mass.  181,  182,  4  N,  B.  821.  But  the 
attaching  creditor  is  not  a  bona  fide  purchaser  for  value,  though 
he  may  in  some  respects  resemble  one.  Certainly  he  is  not  a 
purchaser  "in  good  faith  and  for  a  present  fair  consideration," 
within  the  provisions  of  the  first  sentence  of  section  67e.  Here 
I  need  not  decide  what  is  his  relation  to  a  bona  fide  purchaser 
for  value.  The  decision  in  this  case  is  put  upon  these  grounds : 
(1)  That  by  section  70e  the  trustee  is  given  only  the  rights  of 
tbe  bankrupt's  creditors;  (2)  that  by  the  law  of  Massachusetts 
these  rights  do  not  extend  to  defeating  a  prior  attachment  made 
by  a  creditor  of  the  fraudulent  grantee,  who  had  no  notice  of 
the  fraud  or  of  bankruptcy  proceedings;  and  (3)  that  bank- 
ruptcy proceedings  do  not  give  constructive  notice  of  the 
trustee's  rights  in  a  case  like  this,  and  are  not,  for  the  purpose 
of  giving  notice,  the  equivalent  of  a  creditors'  suit  to  avoid  the 
conveyance.  I  do  not  decide  that  the  respondent  here  is  a 
bona  fide  purchaser  for  value,  but  only  that  the  exception  of 
such  purchasers  introduced  into  the  bankrupt  act  was  intended, 
not  to  vary,  but  to  confirm,  the  interpretation  otherwise  put 
upon  the  statute  of  Elizabeth,  and  similar  American  statutes. 
For  these  reasons,  though  with  great  doubt,  I  think  that  the  re- 
spondent's position  in  this  case  is  a  sound  one,  and  that  his 
attachment  will  hold  against  the  claim  of  the  trustee  in  bank- 
ruptcy. Were  the  transfer  in  fraud  of  creditors  brought  within 
the  provisions  of  section  67e,  the  result  might  well  be  different. 
The  trustee  contends  that  the  legal  title  to  the  real  estate 
transferred  in  fraud  of  creditors  passed  to  the  trustee  upon 
adjudication,  and  so  there  was  no  title  to  be  attached  by  a 
creditor  of  the  transferee,  and  none  to  be  taken  by  a  bona  fide 
purchaser  for  value.  But  I  do  not  so  understand  the  bankrupt 
act.  It  is  true  that  section  70a,  subd.  4,  gives  the  trustee  the 
title  of  the  bankrupt  to  all  property  transferred  by  him  in 
fraud  of  creditors ;  but  this  vesting  of  the  trustee  with  certain 
rights  and  with  a  certain  title  was  not  intended,  as  it  seems  to 
me,  to  make  absolutely  void  a  transfer  hitherto  held  to  be  only 
voidable ;  and  this  conclusion  is  strengthened  by  the  language  of 
section  70e,  which  states  that  the  trustee  may  avoid  certain 
transfers  of  the  bankrupt  as  a  creditor  might  avoid  them,  thus 
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plainly  implying  that,  against  the  trustee  as  against  the  creditor, 
the  transferee's  title  is  not  void,  but  voidable, — ^voidable  at  law 
as  well  as  in  equity,  but  still  only  voidable.  George  v.  Kimball, 
24  Pick.  234.  In  this  case  the  contest  is  not  between  the  bank- 
rupt's transferee  and  his  creditors,  but  between  the  creditors  of 
two  persons,  one  of  whom  has  the  record  title  to  the  property, 
as  well  as  a  legal  title  to  it,  though  that  title  is  voidable  at  law, 
and  another  person  who  has  conveyed  it  so  fraudulently  that 
his  creditors  may  avoid  the  conveyance.  This  is  not  a  question 
of  equality  of  distribution  among  all  the  creditors  of  the  bank- 
rupt, but  a  controversy  between  the  creditors  of  one  person  and 
the  creditors  of  another,  where  no  general  maxim  that  equality 
is  equity  can  apply.  The  judgment  of  the  referee  is  reversed, 
and  the  petition  of  the  trustee  is  dismissed. 


Preference — Indorser  of  Check. 

IN  EE  LYON. 

121  Fed.  723.    1903. 

Petition  to  Review  an  Order  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  Dis- 
trict Court,  Southern  District  of  New  York  (114  Fed.  326), 
expunging  the  claim  of  petitioning  creditors,  unless  they  shall 
surrender  the  sum  of  $210.15,  alleged  to  have  been  paid  to  them 
by  the  bankrupt  when  insolvent. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

LACOMBE,  C.  J.  This  case,  although  it  involves  the  ques- 
tion of  preferential  transfers  of  property,  presents  questions 
totally  different  from  those  discussed  in  re  Sagor,  decided  at 
this  session,  121  Fed.  658.  The  relevant  sections  of  the  bankrupt 
act  are : 

"Sec.  57g,  c.  541,  Act  July  1, 1898,  30  Stat.  560  [U.  S.  Comp. 
St.  1901,  p.  3443].  The  claims  of  creditors  who  have  received 
preferences  shall  not  be  allowed  unless  such  creditors  shall 
surrender  their  preferences." 

"Sec.  60a,  30  Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3445].  A 
person  shall  be  deemed  to  have  given  a  preference  if,  being  in- 
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solvent,  he  has  procured  or  suffered  a  judgment  to  be  entered 
against  himself  in  favor  of  any  person,  or  made  a  transfer  of  any 
of  his  property,  and  the  effect  of  the  enforcement  of  such  judg- 
ment or  transfer  will  be  to  enable  any  one  of  his  creditors  to 
obtain  a  greater  percentage  of  his  debt  than  any  other  of  such 
creditors  of  the  same  class." 

The  facts  are  as  follows :  Batten  &  Co.  were  newspaper  agents, 
who  were  in  the  habit  of  rendering  monthly  statements  to  the 
bankrupt,  the  work  charged  for  each  month  being  payable  at 
the  end  of  that  month  or  the  first  of  the  following.  On  November 
6,  1899,  there  was  found  to  be  due  for  advertising  done  for  said 
bankrupt  the  sum  of  $1,888.61.  The  debtor  thereupon  gave  to 
the  creditor  his  check  dated  November  6th  for  $202.25,  and  on 
that  day  and  subsequently  several  other  post  dated  checks  for 
similar  amounts.  Payment  of  these  checks  as  they  came  due 
reduced  the  amount  of  this  indebtedness  by  the  end  of  December 
to  $630.47.  During  December  additional  obligations  to  Batten 
&  Co.  were  incurred  for  advertising,  aggregating  $546.02,  and  it 
is  for  this  latter  sum  that  claim  has  been  filed.  On  January  2, 
1900,  the  unpaid  balance  of  $630.47  for  advertising  prior  to 
November  was  provided  for  by  delivering  to  the  creditors  three 
checks  of  the  debtor,  dated  January  2d,  January  8th,  and 
January  20th  respectively.  It  is  this  last  check  only  which  is 
the  subject  of  controversy;  the  earlier  ones  were  paid  on  or 
about  their  respective  dates,  but  during  the  entire  period  the 
debtor  was  solvent.  The  final  check  was  drawn  to  the  order  of 
Batten  &  Co.  on  the  Astor  Place  Bank,  where  Lyon  had  an 
account,  was  post  dated  January  20, 1900,  and  called  for  $210.15. 
Batten  &  Co,  held  it  till  January  20th,  and,  on  that  day,  in  the 
ordinary  course  of  business,  duly  indorsed  and  transferred  the 
same  to  the  National  Shoe  &  Leather  Bank,  in  which  the  firm 
had  an  account.  On  the  following  day  the  check  was  paid 
through  the  clearing  house  by  the  Astor  Place  Bank  to  the  Shoe 
&  Leather  Bank,  and  the  amount  thereof  charged  by  the  Astor 
Place  Bank  against  the  account  of  the  bankrupt.  It  was  found 
by  the  referee,  and  is  not  disputed,  that  Lyon  became  insolvent 
on  January  20,  1900,  and  that  the  payment  of  the  check  was  a 
preferential  transfer  of  property,  under  section  60a,  30  Stat.  562 
[U.  S.  Comp.  St.  1901,  p.  3445].  The  District  Judge  held  that 
the  effect  of  the  delivery  of  the  check  to  the  petitioners  was  to 
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diminish  the  assets  of  the  bankrupt  when  insolvent,  to  the  detri- 
ment of  its  other  creditors,  and  was  therefore  a  payment  when 
insolvent,  and  a  payment  directly  for  the  benefit  of  the  petition- 
ers through  the  medium  of  its  bank.  Evidently  the  words  "de- 
livery of  the  check"  should  be  "payment  of  the  check,"  for 
delivery  of  the  check  was  not  made  during  insolvency. 

The  case  may  be  best  disposed  of  by  considering  the  successive 
propositions  advanced  by  the  appellants. 

It  is  contended  that  upon  the  transfer  of  the  check  to  the 
Shoe  &  Leather  Bank  the  title  thereto  passed  to  the  bank,  and 
that,  therefore,  the  bank  became  the  sole  creditor  of  the  maker 
for  the  amount.  No  doubt  the  title  did  thus  pass;  but  it  does 
not  follow  that  Batten  &  Co.,  who  became  indorsers  of  the  check, 
ceased  to  be  creditors  of  the  bankrupt,  within  the  terms  of  the 
act.  Section  1,  subd.  9,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p. 
3419],  provides  that  the  word  "creditor"  shall  include  any  one 
who  owns  a  demand  or  claim  provable  in  bankruptcy.  Section 
57i,  30  Stat.  560  [U.  S.  Comp.  St.  1901,  p.  3443],  provides  for 
proof  of  claim  by  persons  situated  as  indorsers  are.  The  in- 
dorsers being  solvent,  it  was  immaterial  to  the  bank  whether 
Lyon's  check  was  paid  or  not ;  payment  of  it  was  wholly  for  the 
benefit  of  Batten  &  Co.  This  whole  question  has  been  discussed 
exhaustively  by  the  Circuit  Court  of  Appeals,  Eighth  Circuit, 
in  Swarts  v.  Siegel,  117  Fed.  13,  reversing  decision  of  the  District 
Court  in  114  Fed.  1001,  and  also  decision  of  the  District  Court 
in  Re  Siegel-Hillman  Dry  Goods  Co.,  7  Am.  Bankr.  R.  351,  111 
Fed.  980,  and  we  concur  in  the  opinion  therein  expressed,  that 
"an  indorser,  an  accommodation  maker,  or  a  surety  on  the  obli- 
gation of  a  bankrupt,  is  a  creditor,  under  the  act  of  1898,  30 
Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3418] ,  and  a  payment  on  such 
an  obligation  by  the  principal  debtor  while  insolvent  to  the  inno- 
cent holder  of  the  contract,  within  four  months  before  the  filing 
of  the  petition  for  adjudication  in  bankruptcy,  will  constitute 
a  preference  which  will  debar  the  indorser,  accommodation 
maker,  or  surety  from  the  allowance  of  any  claim  in  his  favor 
against  the  estate  of  the  bankrupt,  unless  the  amount  is  first 
returned  to  that  estate. ' ' 

Appellant  further  contends  that  the  payment  of  the  former 
independent  claim  for  ante  November  bills  was  not  a  preference 
on  the  separate  claim  filed  against  the  estate  for  the  December 
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bills.  Reference  is  had  to  The  Abraham  Steers  Lumber  Co. 
(D.  C.)  110  Fed.  738  (Judge  Thomas),  affirmed  by  this  court 
112  Fed.  406,  50  C.  C.  A.  310.  In  that  case  one  Sizer  on  Decem- 
ber 23,  1899,  sold  to  the  bankrupt  merchandise  of  the  value  of 
$232.46,  for  which  he  received : 

Jan.  24,  1900,  cash   $  29.68 

Jan.  24,  1900,  note,  payable  and  paid  April  23 .^  200.00 

Jan.  31,  1900,  cash 2.78 


$232.46 
At  subsequent  dates  Sizer  sold  the  bankrupt  merchandise,  as 
follows : 

March  10 $357.80 

Aug.  16 20.62 


$378.42 


Judge  Thomas  held  that  if  the  note  could  be  regarded  as  a 
payment  at  the  date  of  its  delivery,  January  24th,  the  $232.46 
need  not  be  returned  as  a  condition  of  proving  debts  arising 
on  and  after  March  10th,  for  in  such  case  the  paym!ents  ending 
January  31st  could  have  no  relation  to  the  subsequent  account, 
since  before  the  indebtedness  of  March  10th  accrued,  the  relation 
of  debtor  and  creditor  would  have  ceased.  This  court  concurred, , 
holding  .that  "payment,  notwithstanding  it  was  a  preference, 
being  upon  a  distinct  and  independent  debt  from  that  which  is 
sought  to  be  proved,  need  not  be  surrendered  by  the  creditor. ' ' 
Judge  Thomas,  however,  further  held  that  in  the  case  before 
him  it  would  be  error  to  apply  "the  note  as  a  payment  at  the 
time  that  it  was  delivered;  for  it  was  not  a  payment,  even  if 
it  may  be  deemed  to  have  extended  the  time  of  payment  of  the 
account.  *  *  *  After  the  giving  of  the  note  and  before  its 
maturity  (April  23d)  and  payment,  to  wit,  on  March  10th,  the 
bankrupt  bought  goods  amounting  to  $357.80,  so  that  at  such  date 
the  bankrupt  owed  Sizer  the  note  representing  an  account  for 
goods  sold  and  the  additional  sum  of  $357.80.  While  the  pay- 
ment was  distinctly  on  the  note,  and  for  the  purpose  of  extin- 
guishing it,  yet  it  was  a  partial  payment  of  a  portion  of  the 
whole  amount  of  the  indebtedness  owing  from  the  bankrupt  to 
the  creditor."    This  court  affirmed  the  District  Judge,  and  ex- 
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pressed  full  concurrence  in  his  views.  In  the  case  at  bar  the 
mere  giving  of  the  post-dated  checks  was  not  payment,  certainly 
not  such  a  payment  of  money  as  would  constitute  a  transfer  of 
property,  within  the  language  of  section  60a,  30  Stat.  562  [U.  S. 
Comp.  St.  1901,  p.  3445].  The  transfer  of  property  took  place 
when  funds  of  the  estate  were  actually  turned  over  to  the  holder 
of  the  cheek.  At  that  time  Lyon,  being  then  insolvent,  owed 
Batten  &  Co.  $210.15  on  account  of  ante  November  advertisiag, 
and  $546.02  for  December  advertising.  Under  the  rule  approved 
in  the  Abraham  Steers  Case,  the  payment  of  the  $210.15  must 
be  considered  not  as  the  extinguishment  of  a  wholly  independent  - 
debt,  but  as  a  partial  payment  of  the  whole  amount  due. 
The  decree  of  the  District  Court  is  affirmed. 


Composition — Validity. 

IN  RE  RIDER. 

96  Fed.  808.    1899. 

In  Bankruptcy.    On  motion  to  confirm  composition. 

COXE,  D.  J.  The  effect  of  a  composition  is  to  supersede  the 
bankruptcy  proceedings  and  reinvest  the  bankrupt  with  aU 
his  property  free  from  the  claims  of  creditors.  As  an  abstract 
proposition,  considered  for  a  moment  apart  from  the  provisions 
of  the  statute,  it  is  entirely  clear  that  a  condition  so  plainly  in 
derogation  of  common-law  rights  should  not  be  permitted,  unless 
it  is  reasonably  certain  that  the  creditors  approve  and  that. they 
will  fare  at  least  as  well  as  they  would  were  the  estate  adminis- 
tered in  the  usual  course.  It  would  be  manifestly  unfair  and 
opposed  to  the  basic  principle  of  our  institutions  to  permit  a 
minority  to  dictate  terms  to  a  majority  and  compel  them,  in 
invitum,  to  take  what  the  bankrupt  chooses  to  offer,  or  nothing. 
Indeed,  it  has  been  considered  a  somewhat  dangerous  exercise 
of  legislative  power  to  compel  even  a  minority  to  surrender  all 
claim  upon  the  debtor's  estate  at  the  dictation  of  the  majority. 
Certainly  no  previous  law  has  permitted  a  minority  to  force  a 
compromise.  Always  the  safeguard  of  a  majority  against  favor- 
itism and  fraud  has  been  preserved.  The  amendment  of  1874 
to  the  law  of  1867  provides  that  "such  resolution  shall,  to  be 
operative,  have  been  passed  by  a  majority  in  number  and  three- 
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fourths  in  value  of  the  creditors  of  the  debtor  assembled  at  such 
meeting,  and  shall  be  confirmed  by  the  signatures  thereto  of  the 
debtor  and  two-thirds  in  number  and  one-half  in  value  of  all  the 
creditors  of  the  debtor."  18  Stat.  183,  c.  390,  §  17.  A  law  which 
compels  a  creditor,  against  his  will,  to  accept  in  discharge  of 
his  debt  just  what  the  debtor  sees  fit  to  offer,  should  be  strictly 
construed.  Loveland,  Bankr.  p.  549;  In  re  Shields,  Fed.  Cas. 
No.  12,784. 

The  present  law  should  be  construed  in  the  light  of  similar 
prior  enactments  and  any  doubt  should  be  resolved  against  those 
who  seek  to  deprive  creditors  of  the  right  to  have  the  debtor's 
property  applied  to  the  payment  of  his  debts.  Nothing  short  of 
an  absolutely  plain  and  unambiguous  provision  will  convince  the 
court  that  congress  intended  for  the  first  time,  it  is  thought,  in 
the  history  of  bankruptcy  legislation  to  vest  such  unusual  and 
dictatorial  powers  with  a  minority  of  the  creditors.  It  may  be 
assumed  that  the  language  of  §  12  is  not  as  perspicuous  as 
could  be  desired,  but,  read  as  a  whole,  the  intention  of  congress 
seems  plain  to  permit  a  compromise  only  when  sanctioned  by  a 
majority  in  number  and  amount  of  the  creditors  whose  claims 
have  been  allowed,  after  due  notice  to  them  of  the  bankrupt's 
proposition.  If  the  construction  contended  for  by  the  bankrupt 
be  accepted  it  will  lead  to  most  inequitable  results.  Take,  for 
illustration,  a  case  where  there  are  thirty  creditors  and  only  three 
have  proved  their  debts,  for  equal  amounts,  at  the  time  the 
composition  is  offered.  If  the  bankrupt  obtains  the  consent  of 
two  of  them,  the  composition  must  be  confirmed,  although  the 
remaining  twenty-eight  creditors  may  be  in  open  opposition. 

Section  12  is  easily  capable  of  a  construction  compatible  with 
the  intent  and  purpose  which  has  always  ruled  proceedings  of 
this  kind.  After  the  bankrupt  has  been  examined  and  filed  a 
list  of  his  creditors  he  "may  offer  terms  of  composition  to  his 
creditors."  This  plainly  implies  that  the  offer  should  be  made 
to  all  his  creditors  whether  they  have  proved  their  debts  or  not. 
It  is  not  essential  that  proofs  shall  be  made  before,  or  at,  the 
first  meeting.  They  may  be  made  at  any  time  within  a  year 
after  the  adjudication  and  it  is  not  necessary  that  they  shall  be 
filed,  in  the  first  instance,  with  the  referee.    §  57,  c.  n. 

After  the  terms  are  thus  made  known  to  all  the  creditors, 
they  have  a  reasonable  time  to  decide  whether  they  will  accept 
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the  offer  or  not.  But  in  order  to  qualify  themselves  to  vote 
upon  the  proposition,  they  are  required  to  prove  their  claims. 
The  reason  for  this  is  obvious ;  it  excludes  from  the  voting  all  but 
bona  fide  creditors;  it  excludes  all  those  who  are  too  indifferent 
to  present  their  claims  and  all  whose  claims  are  unliquidated, 
fictitious  or  exorbitant;  it  gives  all  creditors  notice  no  matter 
what  may  be  the  nature  of  their  claims  and  permits  them  to 
qualify^  if  they  desire  to  do  so,  and  assent  to  the  compromise  or 
oppose  it,  or,  if  they  so  elect,  they  may  simply  withhold  their 
assent.  After  a  fair  opportunity  has  been  given  to  all.  and  the 
requisite  majority  of  those  whose  claims  have  been  allowed 
have  accepted  it  in  writing  an  application  to  confirm  the  com- 
position may  be  filed.  Even  then  the  composition  may  be  re- 
jected if  the  judge  be  convinced .  that  it  is  not  for  the  best 
interests  of  the  creditors. 

A  construction  which  permits  the  bankrupt  to  select,  a  time 
when-^bpt  "few.  .preditors  have  proved  and  then  to,  present  his 
terms  only  to,fUch  creditors  as  he  believes  to  be  friendly  to  his 
interests,  .^jeeping  the  general  creditors  in  the  dark  iintil  he  has 
obtained  a  majority  of  the  few  who  have  proved,  is  contrary  to 
the  intent  and  spirit  of  the  law.  It  would  enable  a  few  active 
and  friendly  creditors  on  the  spot  sp  to  manipulate  the  pro- 
ceedings that  the  necessary  majority  could  be  secured  while 
distant  creditors  were  wholly  ignorant  of  the  proposed. settle- 
ment. That  the  supreme  court  entertain  views  similar,  to  the 
foregoing  may  be  inferred  from  form  No.  60  (18  Sup.  Ct.  xlvi.), 
Adopted  pursuant  to  general  order  38  (Id.  x.). 

Without  pursuing  the  subject  further  the  court  is  constrained 
to  deny  the  application  to  confirm  this  composition.  The  reasons 
for  this  conclusion  may  be  briefly  stated  as  follows : 

First,  It  is  not  approved  by  a  majority  in  number  and  amount 
of  creditors  whose  claims  have  been  allowed. 

Second.  No  notice  was  given  to  the  general  creditors  of  the 
bankrupt. 

Third.  The  composition  was  not  presented  to  all  the  creditors 
whose  claims  were  allowed. 

Fourth.  At  the  present  time  the  consideration  deposited  is 
not  in  form  to  be  distributed. 

Fifth.  The  amount  deposited  as  costs  is  inadequate. 

Motion  denied. 
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Discharge— Destruction  of  Books — Burden  of  Proof. 

IN  RE  GARRISON. 

149  Fed.  178.    1906. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York.  I 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Jud^s. 

COXE,  C.  J.  The  section  of  the  bankruptcy  act  under  which 
the  specification  was  filed  is,  as  amended  by  the  act  of  1903,  as 
follows : 

"The  judge  shall  hear  the  application  for  a  discharge,  and 
such  proof  and  pleas  as  may  be  made  in  opposition  thereto  by 
parties  in  interest,  *  «  *  and  discharge  the  applicant  un- 
less he  has  *  *  *  -vpitb  intent  to  conceal  his  financial  condi- 
tion, destroyed,  concealed,  or  failed  to  keep  books  of  account  or 
records  from  which  such  condition  might  be  ascertained."  Act 
Feb.  5,  1903,  e.  487,  §  4,  32  Stat.  797  [U.  S.  Comp.  St.  Supp. 
1905,  p.  684]. 

It  will  be  observed  that  in  order  to  establish  the  second 
specification  it  was  necessary,  under  the  amended  law,  to  prove 
two  propositions:  First,  that  the  bankrupt  had  failed  to  keep 
books  of  account,  and,  second,  that  his  omission  to  do  so  was 
with  intent  to  conceal  his  financial  condition.  Upon  both  of 
these  propositions  the  burden  was  upon  the  opposmg  creditor  to 
prove  his  allegations  by  convincing  proof.  In  re  Corn  (D.  C.) 
106  Fed.  143;  in  re  Gaylord  (D.  C.)  Id.  833;  In  re  McGurn 
(D.  C.)  102  Fed.  743. 

The  finding  against  the  bankrupt  is  based  principally  upon 
his  answer  that  it  was  impossible  to  get  at  a  correct, statement 
of  the  condition  of  T.  W.  Brown  &  Co.,  for  the  reason  that 
the  books  kept  by  Brown  and  his  bookkeeper  at  Durand  and  , 
Port  Huron,  Michigan,  are  so  "unintelligent"  that  they  do 
not  give  the  necessary  information  regarding  the  status  of 
the  firm. 

The  brief  of  the  opposing  creditor  contains  many  accusations 
of  fraud  and  misconduct  on  the  part  of  the  bankrupt  which  can- 
not be  considered  here,  for  the  reason  that  they  were  presented 
by  twelve  specifications,  other  than  the  second,  which  were  all 
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foimd  in  favor  of  the  bankrupt,  no  appeal  having  been  taken  by 
the  creditor. 

We  are  now  concerned  with  the  single  proposition,  should  the 
bankrupt,  who  resided  and  transacted  business  in  the  city  of 
^ew  York,  be  refused  a  discharge  because  the  books  of  the 
firm  of  T.  W.  Brown  &  Co.,  of  which  the  bankrupt  was  a  partner, 
were  improperly  kept  at  Durand  and  Port  Huron,  Michigan,  by 
Brown  and  his  bookkeeper?  The  firm  of  T.  W.  Brown  &  Co. 
was  formed  in  1902  and  continued  about  a  year,  the  partners 
being  Brown,  Jean,  and  the  bankrupt,  who  was  to  have  one-third 
of  the  profits  if  the  business  succeeded ;  in  fact  it  was  conducted 
at  a  loss.  The  firm  was  transacting  a  small  business  in  buying 
butter,  eggs  and  poultry  in  Michigan  and  shipping  them  to  Jean, 
Garrison  &  Co.,  in  New  York.  When  the  firm  was  dissolved 
its  liabilities  were  about  $2,700,  part  of  which  was  paid.  The 
books  were  kept  by  Brown  and  by  his  bookkeeper  at  Port  Huron. 
Three  or  four  of  the  books  were  sent  to  the  bankrupt  and 
the  ledger  was  produced  in  court.  He  never  saw  it  until  it 
was  shipped  to  New  York  and  had  nothing  to  ;do  with  it  or 
any  of  the  books  of  Brown  &  Co.  When  asked  why  it  was  that 
he  did  not  have  some  knowledge  of  the  manner  in  which  the 
books  were  kept  the  bankrupt  answered : 

"Simply  because  this  concern  was  operating  in  Michigan  a 
thousand  miles  away,  and  I  trusted  to  the  honesty  of  T.  W. 
Brown  to  handle  the  books  and  the  affairs  of  the  company  out 
there  right  and  make  us  money  out  of  it." 

Granting  that  his  conduct  in  not  keeping  a  closer  watch  upon 
the  business  at  Port  Huron  was  careless  and  even  reprehensible, 
we  fail  to  see  how  it  can  be  said  that  he  failed  to  keep  proper 
books  showing  the  condition  of  a  firm  whose  business  was  con- 
ducted by  one  of  the  partners  in  a  distant  state  and  whose 
books  were  never  iinder  his  control  during  the  short  life  of  the 
partnership.  It  would  seem  a  suflScient  answer  to  the  charge 
against  him  to  show  that  he  never  saw  the  books,  did  not  keep 
them  or  direct  their  keeping  and,  having  confidence  in  his 
partner,  supposed  that  the  business  was  being  properly  con- 
ducted. 

But  there  is  still  greater  difficulty  in  establishing  the  second 
ingredient  of  the  charge,  viz.,  the  intent  to  conceal  the  bank- 
rupt's financial  condition.     Conceding,  for  the  moment,  that 
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he  knew  of  the  inadequate  and  improper  bookkeeping  at  Port 
Huron  it  is  not  easy  to  perceive  how  the  bankrupt's  interests 
were  in  any  manner  subserved  by  such  bookkeeping.  The  bank- 
rupt would  hardly  connive  at  a  system,  or  lack  of  system,  which 
threw  his  affairs  into  inextricable  confusion  and  concealed  the 
true  state  of  affairs  not  from  his  creditors  but  from  himself. 
If  ally  one  were  to  be  benefited  by  imperfect  books  it  would 
be  Brown  and  not  the  bankrupt.  i 

-Enrthermore,  the  character  of  the  business,  the  bankrupt's 
small  interest,  if,  indeed,  he  had  any  individual  interest  therein, 
the  short  duration  of  the  partnership,  the  difficulty  of  personal 
supervision  of  its  affairs,  the  improbability  that  the  bankrupt, 
residing  in  New  York,  would  attempt  to  conceal  the  details  of 
the  comparatively  insignificant  branch  of  the  business  transacted 
in  Michigan  and  the  seeming  lack  of  motive  for  the  fraudulent 
conduct  attributed  to  him,  lead  us  to  the  conclusion  that  the 
charge  against  him  has  not  been  sustained. 

The  order  is  reversed,  with  costs,  and  the  cause  is  remanded 
to  the  District  Court  with  instructions  to  grant  the  discharge. 


Discharge  of  Bankrupt — Grounds  for  Refusal — Effect  of 
Discharge  of  Partnership. 

i  IN  RE  PINCUS  ET  AL. 

147  Fed.  621.    1906.  ( 

In  Bankruptcy.    On  objections  to  petition  for  discharge. 

HOUGH,  D.  J.  These  bankrupts  filed  with  the  referee  in 
charge,  and  about  five  months  after  adjudication,  the  petition 
under  review.  No  action  by  the  court  was  taken  thereon,  until 
more  than  a  year  after  adjudication,  and  the  objecting  creditors 
now  contend  that  the  filing  with  the  referee  was  insufficient  to 
confer  jurisdiction,  and  the  petition  should  be  dismissed  as  not 
having  been  preferred  within  the  statutory  year.  It  is  true 
that  the  referee  "as  referee"  lias  no  power  to  consider  the 
petition.  Collier  on  Bank.  (5th  Ed.)  p.  171.  But  within  this 
district,  and  by  force  of  district  rule  11  in  bankruptcy,  the 
office  of  the  referee  is  the  office  of  the  court.  The  objection  is 
overruled. 
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Oil  and  prior  to  July  1,  1903,  the  bankrupts  were  trading 
under  the  firm  name  of  "Castle  Manufacturing  Company."  The 
petition  in  involuntary  proceedings  which  brought  them  into 
this  court  runs  against  the  bankrupts  as  partners  only.  The 
prayer  of  the  petition  is  that  the  "firm  of  Castle  Manufacturing 
Company"  be  adjudged  bankrupt,  and  the  adjudication  de- 
clares that  the  petitioners  "doing  business  under  the  firm  name 
of  Castle  Manufacturing  Company  are  declared  bankrupts  ac- 
cordingly." This  is  therefore  a  proceeding  against  a  partner- 
ship under  the  authority  of  §  5  of  the  bankruptcy  act 
(Act  July  1,  1898,  c.  541,  30  Stat.  547,  548  [U.  S.  Comp.  St. 
1901,  p.  3424]).  On  or  about  July  1,  1903,  a  statement  of  the 
financial  condition  of  this  firm  was  prepared,  which  the  special 
commissioner  reports  as  true  when  prepared.  I  concur  in  his 
finding  of  fact. 

On  and  before  July  1,  1903,  a  large  part  of  the  assets  of  the 
firm  consisted  of  a  loan  made  to  it  by  Bernstein,  one,  of  the 
partners.  Inasmuch  as  the  partner's  right  to  repayment  was 
subordinate  to  the  claims  of  creditors  of  the  partnership,  this 
advance  (consisting  of  $10,000)  was  rightly  treated  in  the 
statement  above  referred  to  (as  well  as  in  preceding  statements) 
as  an  asset. 

On  the  3d  of  August,  1903,  Bernstein's  loan  to  the  firm 
became,  by  an  instrument  of  transfer  in  which  all  of  the 
petitioners  joined,  the  loan  of  an  outsider  (i.  e.,  of  Bernstein's 
uncle),  and  the  asset  of  $10,000  immediately  became  a  liability 
for  the  same  amount,  ranking  with  the  demands  of  persons  who 
sold  goods  to  the  partnership,  and  a  claim  for  the  same  has  been 
proved  herein  by  the  assignee. 

The  Credit  Clearing  House  is  a  mercantile  agency,  having 
for  its  object,  inter  alia,  the  collection  of  information  regarding 
mercantile  establishments  for  the  guidance  of  its  subscribers, 
who  are  known  as  "associate  members."  On  or  about  July  11, 
1903,  the  bankrupt  firm  furnished  to  the  Credit  Clearing  House 
the  correct  statement  of  their  assets  and  liabilities  as  made  up  on 
or  about  July  1st.  This  statement  is  extremely  definite,  is  in 
effect  a  brief  trial  balance,  and  was  compiled  with  the  assistance 
of  an  expert  accountant.  / 

At  the  foot  of  this  very  definite  statement  is  appended  the 
following : 
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"The  above  is  a  full  and  correct  statement  of  our  financial 
condition  and  is  made  to  form  a  basis  for  credit  with  the  asso- 
ciate members  of  the  Credit  Clearing  House. 

"[Signed]  Castle  Manufacturing  Company, 

"By  Albert  Bernstein,  Member  of  Firm." 

On  November  12,  1903,  the  firm  furnished  to  one  of  the  ob- 
jecting creditors  a  sta^tement  identical  in  figures  with  the  one 
given  in  July  to  the  Credit  Clearing  House,  and,  indeed,  from 
July,  1903,  down  to  the  time  of  failure,  this  statement  appears 
to  have  been  available  to  any  creditor  or  merchant  who  chose  to 
inquire  for  it.  At  the  foot  of  this  last-mentioned  copy  of  the 
statement  is  appended  the  following: 

"The  above  is  a  full  and  correct  statement  of  our  financial 
condition  on  the  first  day  of  July,  1903,  and  is  made  to  form  a 
basis  for  credit  with  Sherman,  Reid  &  Company. 

"  [Signed]  Castle  Manufacturing  Co., 

"By  Albert  Bernstein. 

"Date,  New  York,  Nov.  12,  1903." 

This  last  statement  was  furnished  to  a  Mr.  Chaffee,  of  the 
firm  named.  His  firm  was  an  associate  member  of  the  Credit 
Clearing  House.  He  had  had  prior  to  July  1,  1903,  a  series 
of  reports  from  the  bankrupt  firm,  and  in  those  earlier  reports 
-definite  statements  had  been  made  regarding  Bernstein's  loan 
"at  the  risk  of  the  business,"  which  formed  so  large  a  part  of 
the  bankrupts'  assets,  and  he  knew  that  the  firm  reported  to  the 
"Clearing  House."  In  December,  1903,  therefore,  he  called 
upon  the  manager  of  the  Credit  Clearing  House,  a  Mr.  Wheeler, 
and  inquired  whether  a  statement  regarding  this  loan  appeared 
upon  the  last  report  made  by  the  bankrupts.  Wheeler  said  it 
did  not.  Chaffee  asked  him  to  go  and  find  out  about  the  matter. 
Thereupon,  in  the  latter  part  of  December,  Wheeler  called  upon 
Bernstein  with  the  report  of  July  11th,  and  asked  regarding 
the  loan.  Bernstein  took  from  Chaffee  the  original  signed  state- 
ment of  July  11th  and  wrote  upon  it  (and  above  his  firm  signa- 
ture at  the  foot  thereof)  the  following  words : 

"The  additional  loan  of  $10,000  is  included  in  above  amount 
and  has  been  renewed. ' ' 

Wheeler  communicated  the  result  of  this  visit  to  Chaffee; 
and  Sherman,  Reid  &  Co.  thereupon  sold  goods  to  the  bankrupts, 
the  price  of  which  constitutes  a  provable  debt  that  has  nev^ 
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been  paid;  and  the  evidence  here  is  that  such  sales  were  made 
upon  the  faith  both  of  the  mercantile  agency  report  and  of  the 
statement  dated  November  12,  1903. 

Upon  these  facts  it  is  asserte,d  that  discharge  should  not  be 
granted  b'ecause  of  the  material  falsity,  within  the  meaning  of 
section  14b  (3)  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541, 
30  Stat.  550  [U.  S.  Comp.  St.  1901,  p.  3427],  as  amended  by 
Act  Feb.  5, 1903,  c.  487,  §  4,  32  Stat.  797  [U.  S.  Comp.  St.  Supp. 
1905,  p.  684] ),  of  (1)  the  statement  made  to  the  Credit  Clearing 
House  in  December,  1903,  by  addendum  to  the  report  of  July 
11,  1903,  and  (2)  the  statement'  made  to  Sherman,  Reid  &  Co. 
on  November  12, 1903. 

On  August  3,  1903,  the  statement  of  July  1st  became  ancient 
history,  and  any  further  use  of  it  as  a  basis  for  credit,  dishonest. 
If  on  November  12th  deceptive  oral  representations  had  been 
made  by  the  petitioners  in  response  to  natural  inquiries  regard- 
ing the  Bernstein  loan,  questions  would  be  raised  that  need  not 
be  here  discussed.  Nothing  happened  on  November  12th  which 
could  justify  Sherman,  Reid  &  Co.  in  regarding  the  instrument 
as  anything  but  what  it  literally  purported  to  be — a  statement 
true  on  July  1st.  If  the  creditors  chose  to  make  no  contem- 
poraneous inquiry,  while  candidly  admitting  that  the  divergence 
of  dates  was  noticed,  it  must  be  inferred  that  they  regarded 
the  partnership  condition  in  July  as  a  basis  for  credit  in  Novem- 
ber. Another  creditor  (Simpson's  Sons  &  Co.)  received  in 
January,  1904,  from  the  bankrupts  another  copy  of  the  statement 
of  July  1st.  They  likewise  seem  to  have  been  content  to  get  a 
report  purporting  on  its  face  to  be  six  months'  old,  to  make 
no  inquiry,  and  accept  it  as  a  basis  for  January  sales.  All 
objections  based  on  transactions  other  than  the  statement  of 
December,  1903,  to  Wheeler  of  the  Credit  Clearing  House  are 
overruled. 

That  Bernstein's  statement  of  December,  made  in  response 
to  Wheeler's  inquiry,  was  materially  false,  is  scarcely  denied. 
The  assertion  that  the  loan  was  "included"  in  the  statement, 
having  been  "renewed,"  was  equivalent  to  declaring  that  the 
loan  was  in  the  same  condition  as  on  July  1st,  a  statement  grossly 
false.  But  it  is  urged,  and  has  been  found  by  the  commissioner, 
that  an  objection  to  discharge  cannot  be  based  on  this  falsehood 
because  it  was  told  to  a  commercial  agency,  for  which  In  re 
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Allendorf,  12  Am.  Bankr.  Rep.  320,  129  Fed.  981,  and  In  re 
Dresser,  13  Am.  Bankr.  Rep.  616,  144  Fed.  318,  are  cited.  The 
latter  decision  has  been  affirmed  in  the  Circuit  Court  of  Appeals 
(May  22,  1906)  146  Fed.  383. 

In  my  opinion  neither  of  the  decisions  referred  to,  and  still 
less  the  judgment  of  the  Court  of  Appeals,  affords  any  ground 
for  the  contention  now  made.  The  amendment  of  1903  certainly 
intended  to  make  of  a  commercial  agency  neither  a  fetish  nor  a 
sanctuary  for  liars,  nor  to  grant  immunity  from  the  consequences 
of  false  statements,  provided  they  were  contained  only  in  reports 
to  commercial  agencies.  Each  instance  must  be  decided  on  its 
own  facts.  This  bankrupt  firm  made  in  effect  a  false  statement 
to  every  associate  member  of  the  Credit  Clearing  House  to  whom 
the  falsehood  delivered  to  Wheeler  was  communicated.  The 
firm  made  the  "Clearing  House"  its  duly  authorized  agent  to 
circulate  that  falsehood,  and  when  Wheeler  correctly  communi- 
cated it  to  Chaffee  he  brought  this  case  directly  within  the  ruling 
of  the  Circuit  Court  of  Appeals.  In  re  Dresser,  supra.  I  think 
this  follows  from  the  agreement  that  the  statement  originally 
made  July  11th  was  to  be  used  as  a  "basis  for  credit"  with  all 
members  of  the  agency.  What  would  be  the  result  were  these 
words  omitted  need  not  now  be  decided. 

The  application  of  the  above  findings  to  the.  present  petitioners 
requires  further  consideration. 

The  petition  for  discharge  was  filed  by  all  the  three  partners  in 
the  Castle  Manufacturing  Company,  and  prays  for  discharge 
not  only  from  the  liabilities  of  the  firm,  but  from  individual 
debts.  Bernstein  apparently  abandoned  the  proceeding,  and 
Pincns  and  Salzberger  obtained  leave  to  prosecute  it;  the  order 
granting  such  leave,  however,  declaring  no  finding  as  to  the 
effect  of  Bernstein's  conduct.  The  latter  has  left  the  jurisdiction, 
and  has  never  been  examined  Tinder  the  objections  filed  against 
the  firm.  In  a  proceeding  of  this  kind  under  section  5,  the 
partnership  is  declared  "a  legal  entity,  irrespective  of  the  status 
or  the  separate  rights  of  the  individual  copartners."  In  re 
Stein  &  Co.,  127  Fed,  549,  62  C.  C.  A.  272.  Individual  dis- 
charges cannot  be  granted  under  an  adjudication  against  the 
partnership  only.  In  re  Hale,  6  Am.  Bankr.  Rep.  35,  107  Fed. 
432.  Although  an  adjudication  of  the  partners  as  individuals 
may  be  entered  in  an  involuntary  proceeding  against  the  part- 
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nership  entity  only,  and  individual  discharges  thereafter  ob- 
tained.   In  re  Meyer,  98  Fed.  979,  39  C.  C.  A.  368. 

No  steps  having  been  taken  in  this  matter  by  or  against  the 
partners  as  individuals,  the  only  thing  adjudicated  was  the 
partnership  entity,  and  the  only  thing  dischargeable  is  the  same 
entity;  i.  e.,  the  "Castle  Manufacturing  Company."  All  or 
any  number  of  the  partners  may  petition  for  the  partnership 
discharge.  This  proceeding  in  its  present  form  is  in  legal  effect 
the  petition  of  two  partners  for  the  release  of  their  firm  from 
its  debts.  That  firm  having,  as  above  shown,  violated  section 
14b  (3)  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30 
Stat.  550  [U.  S.  Comp.  St.  1901,  p.  3427]  as  amended  by  Act 
Feb.  5,  1903,  c.  487,  §  4,  32  Stat.  797  [U.  S.  Comp.  St.  Supp. 
1905,  p.  684] ) ,  is  not  entitled  to  discharge.  In  re  Dresser,  supra, 
a  discharge  was  granted  to  the  junior  .partner  in  Dresser  &  Co., 
while  refused  to  the  senior.  The  bankrupts  in  that  case  had 
been  duly  adjudicated,  both  individually  and  as  partners.  The 
proceeding  was  therefore  within  the  construction  of  the  act 
given  by  In  re  Meyer,  supra. 

These  petitioners  have  evidently  hoped  to  show  themselves 
innocent  of  complicity  with  the  Stbsent  Bernstein  in  making  the 
false  statement  above  discussed,  and  thereupon  to  obtain  release 
from  partnership  debts  while  leaving  Bernstein  responsible.  To 
grant  this  relief  without  bringing  their  individual  property  and 
individual  creditors  into  this  proceeding  is  not  only  without 
statutory  authority,  but  clearly  wrong.  The  right  to  proceed 
in  bankruptcy  against  a  partnership  as  a  "legal  entity"  is  new, 
and  before  the  act  of  1898  unheard  of.  The  proceeding  may  be 
extended  even  through  individual  action  of  a  partner,  so  that 
the  rights  and  liabilities  of  separate  partners  may  be  considered, 
even  in  opposition  to  those  of  his  copartners.  But,  until  the 
partnership  entity  is  thus  resolved,  the  court  can  and  should 
deal  with  the  partners  only  in  the  way  they  have  been  proceeded 
against — ^Ln  the  aggregate. 

No  finding  is  made  either  as  to  the  court's  present  power  to 
amend  this  adjudication,  or  the  right  of  Pincus  and  Salzberger, 
or  either  of  them,  to  obtain  a  discharge  (should  such  amendment 
be  granted)  under  the  facts  proven  herein.  This  record  is 
insufScient  to  present  either  question. 
.    Discharge  denied. 
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Abandonment, 

of  patent,  417-421. 
actual  abandonment,  417-419. 
defined,  418,  419. 
a  question  of  intention,  417. 
cancellation  of  application  for  patent,  417,  418. 
declaration  of  abandonment  by  inventor,  417. 
delay  in  making  application  as  evidence  of,  418. 
occurs,  when,  417. 
proving  of,  419. 
constructive  abandonment,  417,  419,  420. 
occurs,  when,  419. 

omission  to  pay  final  fee  required  by  patent  ofSee  as,  420. 
public  use,  effect  of,  on,  419,  420. 
irrevocable,  417. 
non-use  of  patent  not  an,  420. 

on  inventions  protected  by  foreign  patents,  what  constitutes,  420, 421. 
provisions  of  the  United  States  Bevised  Statutes  on,  417. 
vests  patent  forever  in  the  public,  417. 
of  trademark,  497,  498,  506. 

as  a  defense  to  infringement,  506. 
intent  to  discontinue,  what  amounts  to,  497. 
non-use  for  eight  years  held  to  be,  497. 
temporary  disuse,  498. 
Accounting.    See  also  Damages;  Profits, 
for  profits  and  damages  in  actions  for, 
infringement  of  patents,  446,  447. 
unfair  competition,  554-556.        , 
Actions, 

against  bankrupts,  287,  288,  331. 
filed  before  filing  of  petition  of  bankruptcy,  stay  of,  287. 
injunction  restraining,  287. 
transfer  of  cases  in,  331. 
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Actions,  against  bankrupts — Continued 
under  statutory  provisions,  287. 
by  bankrupt,  288. 

all  claims  in  favor  of  bankrupt  vests  in  the  trustee,  288. 
by  foreigners,  73,  74,  76,  77. 
right  to  sue  depends  upon  the  law  of  the  forum,  73. 
where  cause  of  action  arose  elsewhere,  74, 

where  debt  was  contracted  by  foreigners  in  a  foreign  country,  76. 
for  infringement  of  copyright,  459,  466-468. 
for  infringement  of  patents,  445-448. 
at  law,  for  damages,  446. 
for  infringement  of  part  of  a  patent,  446. 
past  infringement,  446. 
in  equity,  446-448. 

accounting  for  profits  and  damages,  446,  447. 
evidence  in,  447. 
injunction,  446,  448. 

not  maintainable  after  expiration  of  patent,  448. 
practice  in,  447,  448. 
for  infringement  of  trademarks,  507,  508. 
in  federal  courts,  507,  508. 
in  state  courts,  507. 
for  recovery  of  property,  brought  where  property  is  located,  74. 
in,  of  unfair  competition, 

effect  of  federal  trademark  registration,  556-562. 
local, 
brought  where  the  property  is  located,  74. 
transitory  actions  distinguished  from,  74. 
personal,  brought  where,  74,  75. 
transitory,  local  actions  distinguished  from,  74. 
Ad  Interim  Copyright,  460,  461. 
defined,  460. 

no  copyright  notice  of  an,  463. 
procedure  to  secure,  460,  461. 
Administration.    See  also  Administrator, 
of  decedent's  estates,  94-101. 

ancillary  administrations,  94,  95,  99-101. 
defenses,  100. 
distribution,  99,  100. 
payment  of  debts,  99. 

transfer  of  surplus  to  principal  administrator,  100,  101. 
rule  of  Emery  v.  Batchelder,  100,  101. 
collection  of, 
bills  and  notes,  97,  98. 
choses  in  action,  90-98. 
life  insurance,  98. 
simple  debts,  96,  97. 
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Administration,  of  decedent's  estates — Contimied 

debt  for  the   purposes  of,  treated   as   if  it  had  the   situs  at   the 

residence  of  the  debtor,  96. 
granting  of, 

in  a  foreign  state,  95. 

law  governing,  94,  95.  _, 

not  confined  to  the  state  or  country  where  decedent  last  dwelt,  94. 
in  each  state  kept  separate,  94,  95. 
principal  administrations,  94. 
right  of  creditors  to  prove  debts,  98,  99. 
general  rule,  98. 

governed  by  the  law  of  the  forum,  99. 
of  estates  in  bankruptcy,  expenses  of,  358,  361. 
priority  of,  in  distribution  of  assets,  361. 
Administrative  Law,  developing  of  international,  118. 
Administrator.    See  also  Administration,  of  decedent's  estates, 
accountability  of,  95,  96. 
for  assets  in  a  state,  exclusively  under  the  laws  and  judicial  deci- 
sions of  that  state,  95,  96. 
rule  of  Fay  v.  Haven,  95,  96. 
law  governing,  95,  96. 

on  note  endorsed  in  blank,  in  order  to  collect  it  in  foreign  juris- 
diction, 98. 
actions, 

against,  outside  of  jurisdiction  where  he  is  appointed, 
general  rule  that  no  suits  can  be  brought,  91,  92. 
on  contracts  made  in  the  capacity  of  administrator,  91. 
by,  outside  jurisdiction  where  he  is  appointed, 

on  contracts  made  in  the  capacity  of  administrator,  91. 
on  judgments  recovered  by  him,  92,  93. 
rule  of  Talmage  v.  Chapel,  92,  93. 
ancillary  administrators,  94,  95,  99-101. 
appointment  of,  94. 
foreign  administrator, 

payment  to,  by  debtor  in  good  faith,  a  discharge  of  the  debt,  97. 
no  privity  between  administrators  appointed  in  different  states,  93. 
payment  by,  96. 
payment  to,  97. 
principal  administrators,  94. 
recovery  by,  of  movables  in  other  states,  90. 
title  of,  90,  91. 

no  title  to  movables  outside  of  jurisdiction  where  he  is  appointed,  91. 
relates  back  to  death  of  deceased,  90. 
rule  of  Currie  v.  Bircham,  90,  91. 

to  movables  within  jurisdiction  where  he  is  appointed,  90,  91. 
Adoption, 
of  children,  36. 
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Adoption,  of  children — Continued 

child  adopted  under  law  of  Pennsylvania  allowed  to  take  by  descent 

in  Illinois,  86,  87. 
law  of  the  domicile  of  the  child  to  be  complied  with,  36. 
legitimation  of  bastards  distinguished  from,  36. 
relationship  created,  36. 
rule  of  conflict  of  laws  in  relation  to,  36. 
status  of  child  fixed  by  law  of  the  domicile,  87. 
Advertising, 

circulars  as  mediums  of  unfair  competition,  535,  536. 
signs  as  mediums  of  unfair  competition,  535. 
Affirmation,  may  be  made  in  bankruptcy  proceedings  by  person  opposed 

to  taking  an  oath,  318. 
Agents, 

contract  by, 

depends  on  the  law  of  the  place  of  contracting,  S8,  59. 
place  of  the  making  construed,  58,  59. 
place  where  act  of  the  agent  was  ratified  immaterial,  59. 
ratification  of,  59. 
Agricnlture, 

farming  not  considered  as  commerce,  214. 
International  Institute  of  Agriculture,  169. 
Alabama  Claims,  arbitration  of,  under  Treaty  of  Washington  of  1871,  188. 
Aliens, 

admission  of,  149,  150. 

absolute  prohibition  not  in  accordance  with  international  law,  149. 
qualifications  on  part  of  those  admitted  may  be  required,  149. 
sovereign  states  have  a  right  to  determine  the  conditions  of,  149. 
cannot  be  denied  the  protection  of  the  general  laws,  150. 
exclusion  of, 
Chinese  and  Japanese  laborers,  150. 
on  account  of  disease,  pauperism  or  crime,  150. 
expulsion  of,  150. 

reasonable  time  allowed  in  which  to  arrange  affairs,  150. 
may  be  voluntary  bankrupts,  275,  276. 

registration  of  trademarks  in  the  United  States  by,  514,  515. 
responsibility  of  sovereign   state   for  injuries  to  foreigners  residing 
within  the  state,  167,  168. 
state  may  excuse  itself,  when,  168. 
right  of,  to  sue,  73,  74. 

depends  upon  the  law  of  the  forum,  73. 
where  cause  of  action  arose  elsewhere,  74. 
treaty  rights  of,  in  California,  3. 
Alimony, 

action  on  judgment  for,  110,  111. 
liability  for,  not  discharged  in  bankruptcy,  307. 
AllUTion,  acquisition  of  territory  by,  136,  137. 
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Alsace-Lorraine, 
ceding  of,  to  Germany,  by  Treaty  of  Frankfort,  130. 
citizenship  under  treaty,  130,  131. 
free  from  any  share  in  the  general  French  debt,  129. 
Ambassadors,   153-157.     See    also   Consuls;    ChargS   d 'Affaires;    Envoys 
Extraordinary;  Ministers  Plenipotentiary, 
agents  in  administering  the  foreign  affairs  of  a  nation,  154. 
diplomatic  officers,  154-157. 
functions  of,  155,  156. 
political  in  their  nature,  155,  157. 
summarized,  155,  156. 
immunity  of, 
from  local  jurisdiction,  155-157. 
privileges,  155-157. 
abuse  of,  effect  of,  ,156,  157. 

extended  to  personnel  of  the  legation  including  servants,  155,  156. 
persons  not  included,  156,  157. 
"persona  non  grata,"  explained,  154,  155. 
right  of  a  sovereign  state  to  send  and  receive,  154. 
American  Law,  defined,  7. 

Anaesthetics,  Morton's  discovery  of,  not  patentable,  381,  383. 
Animals,  action  for  bite  of  dog,  52,  53. 
Annexation, 
of  portion  of  a  dependency  of  a  state,  127-129. 
application  of  the  rules  of  state  succession,  127. 
effect  of,  on  assets,  property,  public  rights,  revenues,  127. 
of  sovereign  states,  125-127. 
effect  of,  on, 
private  law,  127,  130. 
property  and  contracts,  127,  130. 
public  law,  127,  130. 
treaties,  125-127. 
Answer,  to  petition  in  bankruptcy  proceedings,  316. 
Anti-Trust  Law,   not   applicable  to  a  conspiracy   of  manufacturers  to 

raise  prices,  215. 
Appeals, 
effect  of,  on  the  jurisdiction  of  courts,  16. 

where  defendant  moves  from  jurisdiction  of  court  during  appeal,  16. 
from  rejection  of  application  for  patent,  434. 
in  bankruptcy,  327,  328. 
appellate  jurisdiction  of  the. 
Circuit  Court  of  Appeals  of  the  United  States,  326,  327. 
Supreme  Court  of  the  United  States,  326,  327. 
supreme  courts  of  the  territories,  326. 
Appearance, 
in  proceedings  in  bankruptcy,  315. 
by  attorney  authorized  by  parties,  315. 
by  bankrupt  or  creditor,  315. 
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Application, 

for  copyright,  455,  458-460. 

author  must  specify  class  to  ■which  his  work  belongs,  455. 
published  works,  458,  459. 
for  patent,  in  the  United  States,  375,  422-435. 
acceptance  of,  433,  434. 
amendments  to,  433. 

applicant,  person  who  may  be,  422,  423. 
by  assignee  of  inventor,  422. 

by  authorized  attorney  on  behalf  of  inventor,  424,  425. 
by  inventor,  422,  424,  426,  427. 

inventor  must  be  a  citizen  of  United  States,  427. 

oath  of  inventor,  requisites  of,  426,  427. 
claim, 

description  of,  432; 

essential  thing  in  a  patent,  432. 

example  of,  433. 

must  be  for  a  single  invention,  432. 

must  be  precise,  432,  433. 
drawings  to  accompany,  426,  433. 

examinations  of,  375,  423,  424.     See  also  Examination,  of  applica- 
tions for  patents, 
form  of,  426. 
joinder  of  separate  inventions  in  one  application,  427,  428. 

allowable  in  certain  cases,  427. 

rule  of  Patent  Office  in  regard  to,  427,  428. 
oath  to  be  made  by  applicant,  426,  427. 

before  an  authorized  officer  to  administer  oaths,  426. 

requisites  of,  426,  427. 
objections  to,  433,  434. 
of  inventions  already  patented,  427. 
petition  directed  to  Commissioner  of  Patents,  426. 

contents  of,  426. 
rejection  of,  433,  434.  ' 

appeal  to  Board  of  Chief  Examiners,  434. 
specification,   428-432.     See   also   Specifications,   in   application  for 

patent, 
where  there  has  been  a  grant  of  a  foreign  patent,  436. 
for  registration  of  trademark  in  United,  States,  511-515. 
drawings  and  specimens,  513,  514. 
foreign  applicants,  514,  515. 
renewal  of  certificate,  519,  520. 
verification  in  foreign  applications,  514,  515. 
Appotatment, 

of  referees  in  bankruptcy,  332. 
of  trustees  in  bankruptcy,  337,  338. 

by  court  provided  creditors  do  not  appoint,  338. 
by  creditors  of  bankrupt,  337. 
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Arbitration, 

in  bankruptcy,  328. 
arbitrators, 
choosing  of,  328. 
finding  of,  effect  of,  328. 
trustees  in  bankruptcy  may  submit  controversies  to,  328. 
of   international   disputes,    170-173.     See   also   Hague,   The,   Interna- 
tional Arbitration. 
Art, 

defined,  390,  391. 

term  in  patent  law  is  equivalent  to  process,  391. 
Assault  and  Battery,  judgment  rendered  for,  not  discharged  in  bank- 
ruptcy, 309. 


concealment  of,  in  bankruptcy  proceedings,  295-297,  306,  307. 
criminal  liability  of  bankrupt,  297. 
instances  of,  296. 

presumption  of  concealment,  what  is,  296. 
•    refusal  of  discharge  for,  295-297. 

burden  of  proof  rests  with  opposing  creditors,  296,  297. 
must  be  with  knowledge  and  intent  to  defraud  creditors,  295. 
revocation  of  discharge  in  bankruptcy  for,  307. 
Assignment, 

action  by   assignee   of   chose  in   action   depends   on   the   law   of   the 

forum,  79. 
for  benefit  of  creditors,  265,  271-273. 

an  affirmative  act  of  bankruptcy,  271. 
of  copyright, 
by  an  instrument  in  writing  signed  by  the  proprietor  of  the  eopy- 

right,  466. 
recording  of,  with  Registrar  of  Copyright,  466. 

effect  of  failure  to  record  within  three  months,  466. 
of  patent  rights,  422,  423,  441. 

by  employee  to  his  employer,  422,  423. 
closely  scrutinized  by  the  courts,  423.  ' 
to  be  recorded  in  Patent  Office,  441. 
transfers  the  entire  title,  441. 
upon  a  condition,  441. 
of  trademark,  496,  497. 
trademark  cannot  be  assigned  as  mere  abstract  right  independent 
of  the  goods,  496. 
Asylum,  Bight  of,  claim  of,  in  extradition  cases,  153. 
Attachment,  foreign,  19-21.    See  also  Foreign  Attachment. 
Attomey-Oeneral, 
of  the  United  States, 
duty  of,  in  bankruptcy  matters,  344. 

shall  lay  before  Congress  statistical  tables  of  voluntary  and  invol- 
untary bankruptcies,  344. 
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Attorneys, 

patent,  424,  425. 

appointment  of,  424. 

authorized   attorney   sole  medium   of   communications   with  Patent 

Office,  424,  425. 
death  of  client  terminates  attorneyship,  424. 
disbarment  of,  by  Commissioner  of  Patents,  425. 
lien  of,  for  fees,  425. 

Bankruptcy,   263-365.      See    also    Bankrupts;    Creditors;    Debt;    Debtor; 
Bxemptions;  Beferees;  Trustees, 
defined,  263. 
actions  in,  287,  288,  292,  331.     See  also  Actions,  against  bankrupts. 

dismissal  of,  upon  confirmation  of  composition  agreement,  292. 
acts  of,  267-274. 

listed  and  explained,  267-274. 

provisions  of  federal  bankruptcy  act  defining,  267-274. 
adjudication  in,  317. 

reference  after,  323,  324. 
vacation  of,  317. 
appeals  in,  327,  328.     See  also  Appeals,  in  bankruptcy, 
arbitration  of  controversies  in,  328.     See  also  Arbitration. 
Attorney-General  of  the  TJnited  States,  duty  of,  in,  344. 
claims  in, 

findings  of  referee  as  to  validity  of,  usually  conclusive,  351. 

may  be  contested,  351,  352. 

may  be  excluded  after  allowance,  351. 

objections  to,  by  parties  in  interest,  351. 

burden  of  proof  upon  creditor,  352. 
proof  of,  345-365. 
defined,  347. 

by  written  instrument,  348. 
is  filed  with  referee,  348. 

of  debts,  358-360.     See  also  Debt,  proving  of,  in  bankruptcy, 
of  fraudulent  debts,  345. 
preferred  claims,  349-351. 

preference,  how  determined,  350. 
when  not  allowed,  350,  351. 
secured  claims,  349. 

under  general  orders  in  bankruptcy,  347-349. 
within  one  year  after  adjudication,  348,  349,  352. 
limitation  does  not  apply  where  there  is  fraud,  352. 
time  limitation  liberally  construed,  352. 
clerks  of  court,  duties  of,  in,  343,  365.    See  also  Clerks  of  Court, 
composition  agreements,  289-292.    See  also  Composition  with  Creditors, 
compromises  in,  328. 

Congress,  power  of,  under  Constitution  of  United  States  to  pass  laws 
of,  265,  266. 
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Bankruptcy — Continued 
debts, 
priority  of,  in,  360,  361.    See  also  Debts,  priority  of,  in  bankruptcy, 
proving  of,  in,  358-360.    See  also  Debts,  proving  of,  in  bankruptcy, 
depositories  for  money  of  bankrupt  estates,  357,  358. 
discharge  in,  292-311.    See  also  Discharge,  in  bankruptcy, 
dividends  in,  362.    See  also  Dividends,  in  bankruptcy, 
evidence  in  proceedings  in,  318-323.    See  also  Evidence, 
examinations  of, 

bankrupt,  284,  285,  318,  319.     See  also  Bankrupts,  examination  of. 
wife  of  bankrupt,  320,  321. 

witnesses,   320,  323.     See  also  Witnesses,  examination  of,  in  bank- 
ruptcy proceedings, 
exemptions  in,  281,  282.    See  also  Exemptions,  in  bankruptcy, 
expenses  of  administering  estates  in,  358. 
indexes  in,  361, 

insolvency  distinguished  from,  264,  265. 
introduction,  263-266. 
involuntary,  defined,  274. 

jurisdiction   in,   324-327.     See    also   Jurisdiction,    of   courts   in   bank- 
ruptcy matters, 
acquired  how,  313.  t, 

jurisdictional  defects,  how  remedied,  314. 
of  the, 

Circuit  Court  of  Appeals  of  the  United  States,  326,  327. 
state  courts,  324,  325. 
Supreme  Court  of  the  United  States,  326. 
supreme  courts  of  the  territories,  326. 
United  States  circuit  courts,  324. 
United  States  district  courts,  324,  325. 
want  of,  will  be  considered  by  the  court,  316. 
jury  trials  in,  317,  318.     See  also  Jury,  trial  by,  in  bankruptcy, 
laws  of,' 

are  an  encroachment  on  the  common  law,  263. 
in  England, 

34  &  35  Henry  VITI,  Chapter  4  (1542),  264. 
amended  in  1705,  264. 
"  13  Elizabeth,  Chapter  7,  264. 
21  James  I,  Chapter  19,  264. 
5  George  II,  Chapter  30,  264. 
intention  of,  264. 
in  United  States, 
Act  of  1800,  repealed  in  1803,  266. 
Act  of  1841,  repealed  in  1843,  266. 
Act  of  1867,  repealed  in  1878,  266. 
Act  of  1898,  amended  in  1903,  1906,  and  1910,  266. 
liens,  validity  of,  in,  363.    See  also  Liens, 
oaths  and  affirmations  in,  318. 
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Bankruptcy  — Continued 
offenses  against  the  bankruptcy  laws,  329,  330. 
by  referee  or  trustee,  330. 

conspiracy  to  commit  an  offense  not  within  the  law,  330. 
punishment  of,  329,  330. 
by  fine,  330. 
by  Imprisonment,  329. 
patents,  nature  of  property  in,  under  the  laws  of,  441. 
petitions  in,  274,  285,  312,  315,  316.    See  al^  Petitions,  in  bankruptcy, 
preferences  in,  354-357.     See  also  Preferences,  in  bankruptcy, 
proceedings  in, 
appearance,  315. 
by  attorney  authorized  by  parties,  315. 
by  bankrupt,  or  creditor,  315. 
rules,   orders   and  forms  prescribed  by  the  Supreme  Court  of  the 
United  States,  330. 
referee  in,  313,  323,  324,  330,  332-337.      See  also  Keferees,  in  bank- 
ruptcy, 
reference  to  referee  or  trustee  after  adjudication,  323,  324. 
searches  in,  365. 

schedules  in,  283,  284,  310,  311,  334.     See  also  Schedules,  in  bank- 
ruptcy, 
states  may  pass  laws  relating  to,  266. 
statistics  in,  compilation  of,  344. 
time,  computation  of,  in  330,  331. 
title  of  property  during,  364. 

trustees  in,  323,  337-342.    See  also  Trustees,  in  bankruptcy, 
voluntary,  274-276. 
defined,  274. 

under  Act  of  1841  in  United  States,  274. 
Bankrupts,     See  also  Bankruptcy, 
actions, 

against,  287,  288,  331.     See  also  Actions,  against  bankrupts, 
by,  288. 
banking  corporations  cannot  be  adjudged,  274,  278. 
bankrupt,  defined,  274. 

business,  commercial  or  moneyed  corporations  may  be,  274. 
death  of  bankrupt,  285,  286. 

does  not  abate  proceedings,  285. 
detention  of,  286,  287. 

discharge  of,  292-311.  »See  also  Discharge,  in  bankruptcy. 
duties  of,  283-288. 
examination  of,  284,  285,  318,  319. 
annoying  and  vexatious  questions  not  permitted,  285. 
cross-examination,  285.   ' 
evidence,  rules  of,  not  enforced,  285. 

privilege   of   bankrupt   in   refusing  to   answer   incriminating  ques- 
tions, 285,  323. 
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Bankrupts — Continued 
exemption  of  property  of,  281,  282.     See  also  Exemptions,  in  bank- 
ruptcy, 
exemptions  of,  from  arrest  and  civil  process,  286. 
extradition  of,  286,  287. 
farmers  cannot  be  adjudged,  274,  276-278. 

what  constitutes  a  farmer  within  the  exemption,  276,  277. 
Indians  may  be,  when,  275. 

insanity  of  bankrupt,  effect  of,  285,  286.    See  also  Insane  Persons. 
Insurance  corporations  cannot  be  adjudged  voluntary  bankrupts,  274. 
lunatics  may  be,  when,  275. 

natural  persons  who  owe  more  than  $1,000  may  be,  274,  276. 
partnerships  may  be,  278-281. 

possession  of  the  property,  when  taken  from,  363,  364. 
schedules  of  the,  283,  284,  310,  311,  334.    See  also  Schedules,  in  bank- 
ruptcy, 
wage    earners    cannot    be    adjudged,    276.      See    also    Wage   Earners. 
Banks  and  Banking, 
banking  corporation  cannot  be  a  voluntary  bankrupt,  274,  278. 
depositories  for  money  of  bankrupt  estates,  357,  358. 
designated  by  courts  of  bankruptcy,  357. 
number  of,  358. 
money   deposited   in   bank   to   bankrupt's   account   not    considered   a 

preference  in  bankruptcy,  356. 
private  banker  may  be  adjudged  a  bankrupt,  278. 
Bastards, 
legitimation  of, 
by  intermarriage  of  parents,  35,  36,  85. 

where   such   effect  is   given   by  the  law  of  the   domicile  of  the 
father,  35,  36. 
by  statute,  35. 

where  such  effect  is  given  by  statute  in  state  of  father's  domi- 
cile, 35. 
legitimation,  defined,  36. 
rule  of  conflict  of  laws  as  to,  35,  36. 
Bays, 
jurisdiction  in,  138.  • 

Chesapeake  Bay,  138. 
Delaware  Bay,  138. 

mouth  of  which  is  over  six  miles  wide,  138. 
Belligerents, 
commercial  intercourse  between  individual  subjects  of  the,  179,  180. 
modern  rule,  179,  180. 
older  rule,  179,  180. 

under  the  practice  of  Great  Britain  and  United  States,  180. 
duties  of, 

with  respect  to  neutrals,  190-192. 
effect  of  war  on  the  rights  of  individual  subjects  of,  179. 
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Belligerents — Continiied 
recognition  of,  124. 

right  of,  to  interfere  with  eommerce,  to  the  extent  of  preventing  con- 
traband trade  with  other  belligerent,  188. 
seizure  of  enemy's  property,  184,  185. 
on  land,  184. 
on  sea,  184,  185. 
warships  of,  in  neutral  ports, 
departure  of,  189,  190. 

interning  of,  by  neutral  power,  when,  190. 
revietualing,  190: 
Bibliography, 

conflict  of  laws.  111,  112. 
international  law,  204. 
law  of  bankruptcy,  365. 
law  of  copyright,  470. 
law  of  interstate  commerce,  262. 
law  of  paitents,  449. 
law  of  trademarks,  520. 
unfair  competition  and  good  will,  562. 
Bills  and  Kotes,  > 

collection  of,  by  administrator,  97,  98. 

where  debtor  lives  in  foreign  jurisdiction,  97,  98. 
Bills  of  Bxchange,  surrender  of  bill,  upon  payment,  97. 
BUls  of  Iiading,  state  taxation  of  interstate,  211,  212. 
Blockade, 
defined,  193. 

declaration  of,  necessary  to  inform  neutrals,  193. 
effective,  what  amounts  to,  193. 
law  of,  193,  194. 

neutral  vessels  may  be  captured  for  breach  of,  194. 
pacific, 

defined,  174. 

does  not  affect  neutrals,  174. 
right  of  one  enemy  to  blockade  other  enemy's  ports,  188. 
Bonds, 

of  bankrupt  retaining  possession  of  the  property,  364. 
of  depositories  of  money  of  bankrupt  estates,  357,  358. 

approval  of,  by  courts  of  bankruptcy,  358. 
of  indemnity,  64,  65. 
past  consideration  for, 

not  valid  in  New  York,  64. 
valid  in  Louisiana,  64,  65. 
of  marshal  of  the  TJnited   States   courts,  when   given  possession  of 

bankrupt's  property,  363. 
of  referees  and  trustees  in  bankruptcy,  341,  342. 
amount  of, 
fixed  by  court,  in  ease  of  referee,  341. 
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Bonds,  of  referees  in  bankruptcy,  amount  o{— Continued 
fixed  by  creditors,  in  case  of  trustee,  341. 
entered  to  the  United  Staines,  341. 

evidence  of  the  actual  value  of  property  filed  by  sureties,  342. 
filed  in  office  of  the  clerk  of  court,  342. 
suit  upon,  342. 
Books, 

copyright  of,  455,  456,  459,  460. 

books  defined  by  copyright  office,  456. 
compilations  or  abridgments,  455. 

deposit  of  two  copies  in  the  Library  of  Congress,  459. 
in  languages  other  than  English  published  abroad,  457. 
in  raised  characters  for  the  use  of  the  blind,  457. 
in  the  English  language  must  be  set  up  and  printed  and  bound  in 
United  States  to  be  subject  to,  457,  460. 
marks  of  publishers  may  be  trademarks,  493. 
names  of,  not  considered  as  trademarks,  492,  493. 
Boundaries,  of  sovereign  states,  effect  of  annexation  on,  126. 
Bridges, 
interstate, 

building  of,  regulation  of,  under  the  commerce  clause,  217,  219. 

tolls  of,  regulation  of,  219. 

transportation  over,  regulation  of,  under  commerce  clause,  210,  219. 

Canals, 
inter-ocean,  neutralization  of,  133-135. 
Panama  Canal,  neutralization  of,  133-135. 
Suez  Canal,  neutralization  of,  133. 
Carriers.    See  also  Bills  of  Lading;  Railroads;  Bates. 

action  against,  for-destruction  of  property  during  carriage,  law  gov- 
erning, 78,  79. 
interstate  transportation  of  goods  and  passengers,  209,  221,  222. 
freight  tax  on,  by  state  unconstitutional,  221. 
rates  of,  222.    See  also  Bates. 

Interstate  Commerce  Commission,  power  of,  to  fix,  222. 
state  cannot  fix,  222. 
Cartons, 
as  medium  of  unfair  competition,  542. 

similarity  of  type,  color  arrangement  and  general  efEect,  542. 
Caveat, 

defined,  425. 

filing  of,  in  the  United  States  prior  to  1910,  425. 
law  in  United  States  relating  to  caveats  repealed  in  1910,  425. 
Charge  d 'Affaires, 
defined,  155. 
who  may  be,  155. 
Chattel  Mortgages,   mortgagee,   rights   of,  who  permits  chattels   to  be 
removed  from  state,  law  governing,  39,  40. 
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CUle,  assumption  by,  of  the  Peruvian  debt,  128,  129. 
CUna,  admission  of  European  commerce  to,  122. 

Clilnese  Ezcluslon,  exclusion  of  Chinese  laborers  from  United  States,  150. 
Choses  in  Action, 
assignment  of,  41. 
law  of  the  domicile  of  the  debtor  governs  in  England,  41. 
place  of  transfer  as  governing  the  validity  of  the,  41. 
garnishment  of,  law  governing,  21,  22. 
taxation  of,  law  governing,  theories  as  to,  25,  26. 
Circuit   Court  of  Appeals  of  the  United  States,   appellate  jurisdiction 

of  the,  in  bankruptcy,  326,  327. 
Circuit  Court  of  the  United  States,  jurisdiction  of  the  former,  in  bank- 
ruptcy, 324. 
Citizens, 
citizenship, 

forfeiture  of,  147. 
of, 

American  woman  who  marries  a  foreigner,  147. 
children  born  abroad  of  American  parents,  147. 
foreign  woman  who  marries  an  American,  147. 
under  treaty  in, 

Alsace-Lorraine,  130,  131. 
Philippine  Islands,  131. 
Porto  Rico,  131. 
issuance  of  passports  to,  147,  148. 

privileges  and  immunities  of,  while  in  a  foreign  state,  213. 
residing  in  a  foreign  country, 

jurisdiction  of  their  home  nation  over,  when,  148,  149. 

where  home  nation  is  Great  Britain  or  United  States,  148. 
penal  laws  of  their  home  country  extend  to  them,  when,  148. 
protection  of,  148,  149. 
rights  of,  148,  149. 
rule  of  The  Hague  respecting,  149. 

subject  to  the  laws  of  their  home  country,  relating  to  crimes,  prop- 
erty and  status,  when,  148. 
Civil  Deatb,  81,  82. 

capacity  of  person  to  sue  determined  by  the  law  of  the  forum,  82. 
evidence  of  person  convicted  in  another  state,  in  a  trial  of  another 

person  for  murder,  law  governing,  81,  82. 
laws  governing,  not  given  any  extra-territorial  force,  82. 
Clerks  of  Court, 

compensation  of,  in  bankruptcy  matters,  343. 
duties  of,  in  bankruptcy  matters,  343,  365. 
Coats-of-Arms, 
as  trademarks,  492,  515. 

not  registrable  as  trademarks,  when,  515. 
Color,  Similarity  of, 
as  unfair  competition,  532-534. 
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Color,  Similarity  at,  as  unfair  competition — Continued 
color  as  part  of  the  structure,  533. 
distinctive  color  coupled  with  distinctive  shape,  533. 
example  of,  532. 
of  labels,  540,  541. 

when  there  has  been  a  patent,  533,  534. 
Commerce.    See  also  Interstate  Commerce, 
defined,  207-209. 

by  Chief  Justice  Marshall  in  Gibbons  v.  Ogden,  207,  208. 
character  of,  determines  federal  or  state  control,  239. 
classes  of,  216-222. 
local  phases,  217,  219,  220. 
national  phases,  217,  220-222. 
commerce  clause  of  the  Constitution  of  the  United  States,  205-207, 

212,  213.    See  also  Commerce  Clause. 
Congress,  power  of,  to  regulate,  216-223,  253-261.     See  also  Congress, 
embargo  on  shipment  of  products  from  one  state  to  another,  uncon- 
stitutional, 234. 
foreign,  no  state  lines  in,  234. 
includes  navigation,  207,  208. 
local, 

concurrent  power  of  Congress  and  the  states  to  regulate,  217. 
examples  of,  219,  220. 
rule  as  to  the  control  of,  217,  218. 
national, 
examples  of,  220-222. 

exclusive  power  of  Congress  to  regulate,  217. 

rules  as  to  the  control  of,  217,  218.      See  also  Interstate  Commerce, 
sale  of  commodities  from  one  state  to  another  held  to  be,  220,  221. 
silence  or  inaction  of  Congress,  effect  of,  on,  223. 
scope  of,  209,  210. 
states'  right  to,  122. 
treaties  respecting,  126,  164,  165,  178. 
effect  of, 
annexation  of  sovereign  state  on,  126. 
war  on,  178.  " 

"most  favored  nation"  clause  in,  164,  165.    See  also  "Most  Favored 
Nation"  Clause. 
Commerce  Clause, 

of  the  Constitution  of  the  United  States,  205-207,  212,  213,  232,  233, 
235. 
analyzed  in  the  light  of  judicial  decisions,  206. 
as  a  restriction  on  states'  power  over  property,  232,  233. 
important  legislation  has  been  passed  under  the  authority  of  the,  206. 
intention  of  framers  of  the,  212,  213. 
purpose  of,  235. 
Commissions,  regulation  of  rates  for  carriage  of  goods  and  passengers 
by  state,  225. 
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Common  Law, 

"general  common  law," 
defined  and  explained,  6,  7. 
Compensation, 

of  clerks  of  courts  in  bankruptcy  matters,  343. 
of  marshals  in  bankruptcy  matters,  343,  344. 
of  referees  in  bankruptcy,  335,  336. 
of  trustees  in  bankruptcy,  340,  341. 
court  may  withhold,  when,  340,  341. 

in  event  of  the  estate  being  administered  by  more  than  one  trus- 
tee, 340. 
■  Competition.    See  Unfair  Competition. 
Composition  of  Matter, 
defined,  397. 

intermixture  may  be  caused  mechanically  or  chemically,  397,  398. 
patents  for,  397-399,  443. 

infringement  of,  443. 
to  be  patentable, 
must  be  useful,  398,  399. 

must  differ  from  any  substance  previously  known,  397. 
Composition  with  Creditors,  289-292. 
defined,  289. 
confirmation  of,  290. 

corrupt   agreement  will  prevent,   291. 
opposition  to,  290,  291. 

entry  of  creditor's  opposition  in  district  court,   290. 
on  grounds  specified  in  statute,  291. 

specifications  setting  forth  the  grounds  of  objection,  290,  291. 
setting  aside  of,   292. 
for  fraud,  292. 
consideration  for  the  agreement,  289. 
distribution  after  confirmation,  291,  292. 
offer  of  composition,  289. 
acceptance  of,  289,  290. 
confirmation  of,  by  court,  289. 

no  formality  of  offer  or  acceptance  necessary,  289,  290. 
to  be  effective,  what  is  necessary,  289. 
under  federal  bankruptcy  law,  289. 
Compromises,  in  bankruptcy,  328. 
Conditional  limitation.  Statute  of,  77,  78. 

applying  of,  for  death  caused  by  an  injury,  77,  78. 
operates  as  a  limitation  and  as  a  condition  subsequent,  78. 
Conditional  Sales,  state  laws  respecting,  have  no  extra-territorial  force, 

39,  40. 
Confederate  States  of  America,  126. 
Conference  of  Berlin  in  1885,  162. 
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Conflguration,  Similarity  of, 
as  unfair  competitioii,  532-535. 
as  ground  for  injunction,  534. 
in  cases  involving  shape  alone,  534. 
where  there  has  been  a  clean-cut  ease  of  imitation,  534. 
distinctive  shapes  coupled  with  distinctive  color,  533. 
in  a  container,  532,  533. 
intent,  how  established,  535. 
of  labels,  540,  541. 

simulation  of  form  and  color  in  non-essentials,  535. 
Conflict  of  I>aw8>  1-112. 
"conflict"  defined,  2,  3. 
example  involving  the  question  of,  1,  2. 
importance  of,  3. 

private  international  law  synonymous  with,  2,  3. 
scope  of  the  subject,  1,  2. 
Congress, 
power  of, 

over  commerce,  209,  216-224,  232,  253-261. 
•'among  the  several  states,"  260. 
extent  of,  253,  254.- 

hals  Congress  sole  or  superior  power?  216. 
prior  to  1887,   224. 

rule  as  laid  down  in  Cooley  v.  The  Port  Wardens,  216. 
to  pass  laws  of  bankruptcy,  265,  266. 
Congress  of  Vienna  in  1815,  161,  162. 
Conqnest,  acquisition  of  territory  by,  136. 
Consent, 

to  jurisdiction  of  court, 
by  foreign  corporation,  9. 

by  one  not  within  jurisdiction,  effect  of,  8,  9. 
Consideration, 

in  eomposition  agreements  with  creditors,  289. 
past  consideration  for  a  bond,  64,  65. 
not  valid  in  New  York,  64. 
valid  in  Louisiana,  64,  65. 
Constitutional  Law,  United  States, 
constitutional  authority  for  the  issuance  of  patents,  378-387. 
fundamental  constitutional,  propositions,  379,  380. 
grant  must  be^ 

for  a  limited  time,  379. 

to  inventors  or  assignee  of  inventor  only,  380. 
constitutionality  of  Trademark  Registration  Act  of  1905,  558. 
patent  for  an  unlimited  time  unconstitutional,  379. 
Constitution  of  the  TTnlted  States, 
abolished  slavery  by  the  Thirteenth  Amendment,  81. 
Commerce  Clause  of,  205-207,  212,  213.    See  also  Commerce  Clause, 
existence  of  international  law  recognizec^  by  the,  115. 
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Constitution  of  the  United  States — Contirmed 
provisions  of  the,  respecting  patents,  378. 

ineffective  without  legislation  by  Congress,  378,  379. 
optional  with  Congress  whether  to  authorize  the  issue  of  patents,  378. 
registration  of  trademarks  based  upon  clause  of  the,  480,  509. 
Consuls,  157-159';  163. 

consular  conventions,  163. 
exequatur,  granting  of,  to,  157. 
formal  acts  of,  157. 
functions  of,  157,  158. 

administrative  functions,  157,  158. 
in  connection  with  maritime  affairs,  158. 
summarized,  157. 

to  develop  and  protect  commercial  interests  of  their  nation,  157. 
immunities  of,  158,  159. 
by  treaty,  158,  159. 
exemptions  summarized,  159. 
in  China,  Morocco,  Persia,  Siam  and  Turkey,  158. 

have  jurisdiction  in  all  cases  affecting  their  nationals,  both  in  civil 
and  criminal  matters,  158. 
primarily  business  representatives,  157. 
Contempt, 

before  a  referee  in  bankruptcy,  336,  337. 

certification  of  tacts  by  referee  to  judge,  336. 
,        provisions  of  bankruptcy  act  respecting,  336. 

punishment  of,  336,  337. 
Contraband  of  War,  178,  192,  194-200. 

articles  considered  as,  under  Declaration  of  London, 
absolute  contraband, 
enumerated,  195,  196. 
liable  to  capture,  198,  200. 
conditional  contraband, 
enumerated,  196-198. 

liable  to  capture  if  destined  for  use  of  an  armed  force,  199,  200. 
not  contraband,  198. 
doctrine  of  continuous  voyage,  194,  199,  200. 
opinions  of  nations  on,  radically  divided,  200. 
views  of, 
Great  Britain  regarding,  194. 
"CTnited  States  regarding,  194. 
fuel  and  foodstuffs  may  be  considered  as,  194. 
seizure  of  neutral  vessels,  178. 

necessity  of  notice  to  neutrals  of  the  existence  of  war,  178. 
war  materials  considered  as,  and  subject  to  seizure,  192. 
Contracts, 
acceptance  of  offer, 

depositing  of  insurance  policy  in  post  office  as  constituting,  56. 
law  governing,  56,  57. 
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Contracts — Continueel 
bilateral, 
defined,  S9. 

by  mail,  creation  of,  depends  upon  law  of  place  of  making,  59,  60. 
by  t^IegTaph,  creation  of,  depends  upon  law  of  place  of  making,  60. 
place  of  the  making,  construed,  60. 
by  agents, 
depends  on  law  of  the  place  of  the  making,  58,  59. 

place  where  act  of  the  agent  was  ratified  immaterial,  59. 
examples  of,  58,  59. 
ratification,  59. 
capacity  to  contract,  29,  30,  38,  55-58. 

depends  upon  law  of  place  of  contracting,  29,  30,  38,  55-58. 
place  of  the  contracting,  55-58. 
defined,  55. 
construed,  55-57. 
domicile  as  affecting,  in  civil  law  countries,  29,  30. 
in  land  contracts  depends  upon   law  of  the   state   where   land   is 

located,  38. 
of  married  woman  who  contracts  outside  of  state  of  domicile,  57,  58. 
of  unmarried  woman  who   contracts   outside  of  state  of  domicile, 
29,  30. 
creation  of  contract  rights,  55-72. 
discharge  of,  69-71. 
depends  upon  law  of  the  pl,ace  of  the  making,  70. 
presumption  of  the  intention  of  the  parties,  70,  71. 
upon  principle  depends  upon  law  of  the  place  of  the  performance,  69. 
where  a  single  indivisible  contract  is  to  be  performed  in  more  than 
one  state,  69,  70. 
effect  of  acts  connected  with,  66,  67. 
formalities  of,  60,  61,  62. 

determined  by  the  law  of  the, 
place  of  the  making,  when,  60,  61. 
place  of  the  performance,  when,  63. 
requirement  that  agreements  have  a  stamp  to  be  validj  law  govern- 
ing,  60,  61. 
interpretation  of,  65,  66. 

"heirs"  in  life  insurance  contract  construed,  65. 
usage  of  language  of  the  domicile  governs,  66. 
"law  intended  by  the  parties  to  govern,"  63-65. 
intent, 

evidence  of,  not  received  on  account  of  parol  evidence  rule,  63. 
presumptions  of,  63. 
"law  of  the  place  of  the  making  to  govern," 
defined,  55. 

construed  and  explained,  55-60. 
presumption  of  intent  of  parties,  64. 
"law  of  the  place  of  the  performance  to  govern,"  62-65. 
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Contracts,  "law  of  place  of  performance  to  govern" — Continued 
illustration,  64,  65. 
presumption  of  intent  of  parties,  64. 
made   before   war   between    belligerents    are    suspended    during    the 

war,  180. 
made  between  subjects  of  belligerents  are  void,  180.    . 
matters  affecting  validity  of,  61,  62. 
obligations  on,  not  merged  in  debts  that  are  provable  not  discharged 

in  bankruptcy,  308. 
performance  of,  67-69. 

law  of  the  place  where  contract  was  intended  to  be  performed  de- 
termines the  question  of,  67-69. 
illustrations,  67-69. 
time  of,  67,  68. 
Statute  of  Frauds,  requirements  of,  depend  upon  the  law  of  the  place 

of  the  making  of  the  contract,  61. 
usurious,  62,  63. 
Convention  of  Armed  Neutrality  of  1780-1783,  161. 
Copyright,  451-470. 
defined,  451,  473. 
ad  interim  copyright,  460,  461. 

application  for,  4S5,  458-460.    See  also  Application,  for  copyright, 
assignment  of,  465,  466.    See  also  Assignment,  of  copyright, 
courts  having  jurisdiction  in  matters  of,  467. 
deposit  of  copies  of  copyrighted  work  in  the  Library  of  Congress,  459. 

See  also  Library  of  Congress, 
duration  of,  464,  465. 
exists  by  virtue  of  a  statute,  452. 

fees  for,  with  Begistrar  of  Copyright,  465.    See  also  Fees,  for  copyright, 
how  obtained,  458-460. 
in  England, 
Act  for  the  Encouragement  of  Learning  in  1710,  453. 
origin  of,  453. 
infringement  of,  452,  466-468.    See  also  Infringement,  of  copyright, 
in  United  States, 
Act  of, 
1790,  454. 

March  4,  1909,  452. 
may  be  secured  by,  457,  458. 

author  or  proprietor  or  his  executors,  administrators  or  assigns,  458. 
nature  of,  451/  452. 
notice  of,  463,  464. 

assignment  of  copyright,  464. 
"copr,"  463. 
"copyright,"  463. 
in  case  of  books,  463. 

omission    of,    by    accident    or    mistake    does   not    invalidate    copy- 
right, 463. 
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Copyright — Continued 
of, 

books,  455,  456,  459,  460.    See  also  Bpoka. 

dramatic  compositions,  455.  • 

drawings  or  plastic  works  of  a  scientific  or  technical  character,  455. 

lectures,  sermons,  addresses,  454,  455. 

maps,  455. 

motion  picture  photoplays,  455. 

motion  pictures  other  than  photoplays,  455. 

musical  compositions,  455. 

periodicals,  455,  456. 

photographs,  455. 

pictures,  455. 

prints  and  labels,  468,  469. 

prints  and  pictorial  illustrations,  455. 

reproduction  of  works  of  art,  455. 

unpublished  works,  454,  458. 

works  of  art,  455,  456. 
origin  of,  453. 
publication,  461,  462. 

date  of,  461,  462. 

public  performance  of  a  musical  composition  not,  462. 

representation  on  the  stage  of  a  play  not,  462. 

what  constitutes,  461,  462. 

with  notice  of  copyright,  462. 
Begistrar  of  Copyright,  456,  459,  465.    See  also  Kegistrar  of  Copyright, 
registration  fees,  465. 
renewal  of,  464. 

application  for,  must  be  made  one  year  prior  to  expiration  of  term, 
465. 

by  author  or  proprietor,  464. 

in  ease  of  death  of  author  or  proprietor  by  his  widow,  children, 
executors  or  next  of  kin,  464. 

for  an  additional  term  of  twenty-eight  years,  464. 

not  permitted  by  assignee  or  licensee,  464. 
rights  secured  by,  461. 
sale  of  the  copyrighted  article  does  not  of  itself  constitute  a  transfer 

of  the,  452. 
term  of, 

is  twenty-eight  years  from  date  of  first  publication,  464. 

renewal  of,  for  an  additional  term  of  twenty-eight  years,  464. 
trademark  distinguished  from,  452,  453,  473. 
under  the  Constitution  of  the  United  States,  451,  454. 
works, 

not  subject  to  copyright,  456,  457. 
advertisements,  457. 
immoral  or  scandalous  works,  457. 
name  of  book  or  periodical,  457. 
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Copyright,  works,  not  subject  to  copyright — Continued 

published  prior  to  July  1,  1909,  which  had  not  been  already  copy- 
righted, 457. 
systems  of  letter  files  and  indexes,  457. 
subject  to  copyright,  454-456. 
classes  of,  455. 

under  the  law  of  1909  in  United  States,  454,  455. 
Corporations, 

banking  or  insurance  corporations  or  municipal   railroad   cannot  be 

voluntary  bankrupts,  274. 
may  do  business  in  another  state,  214,  215. 

moneyed,  business  or  commercial,  may  be  voluntary  bankrupts,  274. 
stock,  transfer  of,  governed  by  the  law  of  the  state  where  corporation 
is  chartered,  40. 
Coimterclaim.    See  Set-Off  and  Counterclaim. 
Courts, 
aim  and  purpose  of  the,  2. 

jurisdiction  of,  8-28,  467.     See  also  Jurisdiction,  of  courts. 
Credit,  system  of,  establishment  of,  263. 
Creditors.    See  also  Bankruptcy, 
composition  with,  289-292.    See  also  Composition  with  Creditors, 
duty  of, 
referees  to,  334. 
trustees  to,  338,  339. 
meetings  of,  in  bankruptcy  proceedings,  345-347. 

creditors   are  entitled  to  pass  upon  all  matters  submitted  at  the 

meeting,  346. 
first  meeting  called  by  the  court,  345,  353. 
notice  to  creditors  of,  353. 

order  of  transaction  of  business  prescribed  by  statute,  345. 
personal  appearance  of  creditors  not  required,  346. 
voting  at,  who  are  entitled,  346,  347. 
notice  to,  of  bankruptcy  proceedings,  352,  353. 
by  mail,  352. 
given  by  referee,  353. 
specifically  required,  when,  353. 
objections  of,  to  discharge  in  bankruptcy,  294,   295.     See  also  Dis- 
^  charge,  in  bankruptcy. 

part  payment  to  a  creditor,  effect  of,  on  rights  of  other,  99. 
I     preferred  creditors,  354-357.    See  also  Preferences,  in  bankruptcy, 
■priorities  of,  governed  by  the  law  of  the  forum,  99. 
right  of,  to  prove  debts,  98,  99. 
general  rule,  98. 
j        in  every  state  which  grants  administration,  98,  99. 
-secured  creditor, 
defined,  349. 

claims  of,  proving  of,  349,  350. 
value  of  security  to  be  determined  by  bankruptcy  court,  349. 
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Creditors'  Bills,  common  law  relief  against  debtor  was  by,  263. 
Crimes,  not  subject  to  extradition,  151-153. 

Criminal  Conveisatioii,  liabilities  on,  not  discharged  in  bankruptcy,  307. 
Criminal  Eyidence,  evidence  of  one  convicted  in  another  state,  in  a  trial 

of  another  person  for  murder,  law  governing,  81,  82. 
Criminal  Lav, 

no  common  law  crimes  against  United  States,  224. 
penal  laws  of  a  country  have  no  extra-territorial  iotbe,  82. 
extend  to  a  citizen  of  the  country  abroad,  when,  148. 
CrosB-Ezamination,  of  witnesses  in  bankruptcy  proceedings,  321. 
Cuba,  ' 

"Cuban  debt," 
discussion  of,  during  negotiations  of  the  treaty  of  peace  between 

United  States  and  Spain  in  1898,  129-130. 
refusal  of  United  States  to  assume,  129,  130. 
relinquishment  of,  by  Spain,  by  Treaty  of  1898,  127,  128. 
property  included,  127,  128. 
Custom, 
'  as  a  source  of  international  law,  119. 

patent  law,  origin  of,  in,  370. 
Custom  Duties,  state  cannot  impose,  241,  242. 

Damages, 
for  infringement  of  copyright,  467. 
for  infringement  of  patents,  446. 
for  infringement  of  trademarks,  505,  506. 
in  actions  for  unfair  competition,  545,  547,  549,  553,  554. 
assessment  of, 
in  action  of  laW,  553. 
in  equity,  553. 
compensatory  damages,  545,  547. 
may  not  be  recovered,  when,  553. 
punitive  damages,  545,  549. 
rule,  553. 

Statute  of  Limitations,  effect  of,  on,  554. 
measure  of, 

for  wrongful  death,  54,  55. 
example,  54,  55. 

governed  by  the  law  of  the  place  where  the  injury  was  committed 
which  resulted  in  death,  54. 
in  tort  actions  governed  by  the  law  of  the  place  where  the  tort  was 
committed,  54. 
proving  of,  as  a  provable  debt  in  bankruptcy,  358,  360. 
for  breach  of  contract,  358,  359. 
for  tort,  359,  360. 
Debt, 

arrest  for,  76,  77. 
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Debt,  arrest  for — Continued 

where  debt  was  contracted  by  foreigners  in  a  foreign  country,  76, 
collection  of  simple  debts  by  administrator,  law  governing,  96. 
garnishment  of  a,  treated  as  if  it  had  situs  with  the  debtor,  40. 
not  affected  by  discharge  in  bankruptcy,  307-311. 

contract  obligations  not  merged  with  debts  that  are  provable,  308. 
debts  created  by  fraud,  embezzlement,  misappropriation  or  defalca- 
tion while  acting  in  fiduciary  capacity,  808. 
debts  not  scheduled  in  time  for  proof  and  allowances,  307. 
liabilities  for, 
alimony,  307. 

criminal  conversation,  307. 
judgments  for  alienation  of  affections  of  husband  or  wife,  assault 

and  battery,  or  libel  and  slander,  309. 
obtaining  property  by  false  representations,  307-309. 
seduction  of  unmarried  female,  307,  309,  310. 
wilful  injuries  to  person  or  property  of  another,  307,  309,  310. 
taxes,  307,  308. 
priority  of,  in  bankruptcy,  360,  361. 

actual  costs  of  preserving  the  estate  subsequent  to  filing  of  petition 

in  bankruptcy,  360. 
costs  of  administration,  361. 
debt  due  United  States,  360,  361. 
filing  fees  paid  by  creditors  in  involuntary  cases,  360. 
taxes,  360. 

wages   due  clerks,   salesmen,   servants   or  workmen,   earned  within 
three  months  of  bankruptcy,  361. 
proving  of,  in  bankruptcy,  358-360. 

claims  need  not  be  evidenced  by  judgment  or  writing,  358. 
contingent  contractual  obligations  may  be  proved,  when,  359. 


for  breach  of  contract, 
of  employment,  359. 
of  sale  of  goods  on  commission,  359. 
of  warranty  of  sale  of  personal  property,  358,  359. 
for  tort,  359,  360. 
debt  founded  on  a  contract  either  express  or  implied,  358,  359. 
contract  must  not  be  against  public  policy,  358. 
contract  of  corporations  must  not  be  ultra  vires,  358. 
judgment  under  Employer 's  Liability  Act  not  provable,  360. 
right  of  creditor  to  prove,  98,  99. 

governed  by  the  law  of  the  forum,  99. 
remedy  for,  subject  to  the  law  of  the  place  where  parties  reside,  76. 
simple  contract  debt  has  no  situs,  96. 

taxation  of  a,  treated  as  if  it  had  situs  with  the  creditor,  40,  41. 
Debtor, 

co-debtor  of  a  bankrupt,  liability  of,  307. 
in  ease  of  promissory  note,  307. 
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De1)tor  — Continued 
exemption  of  property  of,  from  execution  depends  on  law  of  the  forum, 

79,  80. 
release  of  one  joint  debtor  depends  upon  law  of  place  of  payment  or 
performance,  69. 
Declaration  of  London  of  1910,  177,  192,  193,  195-198. 

codified  the  laws  of  naval  warfare  as  affecting  neutrals,  192. 
contraband  of  war  codified  under,  195-198. 
Naval  Conference  of  London,  purpose  of,  192. 
Declaration  of  Paris  of  1856,  162,  181. 
abolished  privateering,  162,  181. 
established  rules  of  warfare,  162. 
Defenses, 

in  actions  of  unfair  competition,  550-553. 

difference  in  class  of  merchandise  as  a  defense,  551,  552. 
doctrine  of  "same  class,"  551,  552. 

identity  of  class  governed  by  the  facts  in  each  case,  552. 
representation,  what  amounts  to,  552. 
equality  of  quality  as  a  defense,  552,  553. 
comparative  quality,  question  of,  553. 
rule  in  English  courts,  553. 
laches  of  plaintiff,  550. 

"on  advice  of  counsel"  not  usually  a  defense,  551. 
unclean  hands,  550. 
Demurrer,  to  pleadings  in  bankruptcy,  316. 
Department  of  State  of  the  United  States, 
claims   of   American    citizens   against   foreign   governments    must   be 
made  through  the,  165,  166. 
procedure,  165,  166. 
foreign  affairs  administered  by,  154. 
Depositions,  taking  of,  in  bankruptcy  proceedings,  319. 
Depositories, 

for  money  of  bankrupt  estates,  357,  358. 
bond  of,  357,  358. 

designated  by  courts  of  bankruptcy,  357. 
number  of,  358. 
Descent, 

in  England,  85,  86. 

illegitimate  child  which  had  been  legitimated  by  a  proper  law  else- 
where not  allowed  to  take  by,  85,  86. 
rule  of  Birtwhistle  v.  Vardill,  85,  86. 
in  Illinois, 

child  adopted  by  laws  of  Pennsylvania  entitled  to  take  by,  86,  87. 
rule  of  Van  Matre  v.  Sankey,  86,  87. 
law  of  the  situs  of  immovables  applied,  46,  47,  85,  86. 
Designs, 

defined,  399. 

foreign  patents  for,  421. 

851 


26  INDEX 

Designs,  foreign  patents  for — Continited 

failure  to  make  application  for  patent  in  United  States  tl  article 
already  patented  in  a  foreign  country,  effect  of,  421. 
instances  of, 

designs  not  patentable,  399. 
patentable  designs,  399. 
patents  for,  399-402,  443. 

first  authorized  by  Act  of  1842,  401. 
improvement  of  a  patentable  design,  400. 
infringement  of,  443. 

intention  of  Congress  in  authorizing,  400,  402. 
invalidity  of  design  patents  for  shapes  of  articles  of  utility,  400. 
Judge  Strong's  views  on,  402. 
ornamentation  the  test  of  patentability,  399,  400. 
patents  for  discoveries  or  inventions  distinguished  from,  401. 
Detinue,  Actions  of, 
are  brought, 

against  individuals,  18. 
where  property  is  located,  74. 
Diplomatic  Officers,   154-157.      See   also   Ambassadors;    Consuls;    Charge 
d 'Affaires;  Envoys  Extraordinary;  Ministers  Plenipotentiary, 
classification  of,  155. 
functions  of,  155,  156. 

immunity  of,  from  local  jurisdiction,  155,  156. 
Discharge, 

in  bankruptcy,  71,  72,  292-311. 
defined,  292. 
application  for,  292-294. 

jurisdiction  to  hear,  293,  294. 

notice  must  be  given  to  all  parties  in  interest,  294. 
twelve  months'  limitation,  292,  293. 
co-debtor  of  bankrupt,  liability  of,  not  altered  by  discharge  of  bank- 
rupt, 307. 
death  of  bankrupt  will  defeat  right  of  his  personal  representatives, 

293. 
debts  not  affected  by,  307-311.    See  also  Debts, 
discharges  absolutely  the  debt  and  the  debtor,  265. 
in  England,  304. 
is  personal,  306. 
laches  of, 

bankrupt  in  application  for  final  hearing,  effect  of,  305. 
parties  in  interest,  306. 
nullified,  when,  307. 
objections  of  creditors  to,  294,  295. 
burden  of  proof  on  creditors,  294. 
imputing  a  crime  to  the  bankrupt,  295. 
specifications,  294. 
of  all  debts  scheduled  in  the  proceedings,  310. 
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Discharge,  in  bankruptcy — Continued 

oi  one  who  after  filing  of  petition  in  bankruptcy  becomes  insane,  293. 
.   order  of,  306. 
is  personal,  306. 

merely  a  bar  to  the  remedy,  306. 
privilege   extended   to   persons   adjudged   bankrupts   within   twelve 
months  subsequent  to  adjudication,  292. 
extension  beyond  the  twelve  months'  limitation,  293. 
refusal  of, 

for,  / 

concealment  of  assets,  295-297,  301,  303. 
destruction  or  concealment  of  books,  298. 
failure  of  bankrupt  to  keep  proper  books,  298. 
failure  to  obey  lawful  order  of  court,  305. 
false  oath  made  in  the  proceeding,  295,  297. 
false  statement  of  financial  condition,  299-301. 
fraudulent  transfer  of  property,  301-306. 

mutilation  or  destruction  of  receipts,  vouchers,  other  papers,  298. 
grounds  for,  295-301. 
under  federal  bankruptcy  act  of  1898  and  amendment  of  1903, 
295,  299,  300. 
relation  of  landlord  and  tenant  not  ended  by,  308. 
rests  within  the  discretion  of  the  judge,  305. 
revival  of  debts  after,  311. 

acknowledgment  of  debt  insufScient,  311. 
conditional  promise  must  be  accepted  by  creditor,  311. 
new  consideration  not  essential,  311. 

part  payment  of  either  principal  or  interest  not  sufficient,  311. 
revocation  of,  306,  307. 
fraud  as  ground  for,  306. 
nullifies  discharge,  307. 
omission  of  assets  as  ground  for,  307. 
time  limitation  for  application  for,  306. 
under  federal  bankruptcy  act,  71,  72. 
under  state  bankruptcy  law,  71. 
of  contracts,  69-71. 

depends  upon  the  law  of  the  place  of  the  making,  70. 
presumption  of  the  intention  of  the  parties,  70,  71. 
upon  principle  depends  upon  law  of  place  of  performance,  69. 
where  single  indivisible  contract  is  to  be  performed  in  more  than 
one  state,  69,  70. 
Disclaimers, 

in  patents,  437,  438. 
defined,  437. 

filed  in  Patent  Office,  438. 
part  of  patent,  437. 
part  of  the  specifications,  438. 
to  be  in  writing,  438. 
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Discovery, 

acquisition  of  territory  by,  136. 
as  used  in  patent  law,  380,  381. 
defined,  380. 

constitutional  interpretation  of  the  term  "discoveries,"  381. 
invention  distinguished  from,  380-382. 
Morse's  discovery  of  the  telegraph,  382. 
Morton's  discovery  of  anaesthetics,  381,  382. 
Sistllljutioii,  47,  48,  99-101. 

by  ancillary  administrator,  99^  100. 
example  of,  47,  48. 

law  of  the  domicile  at  time  of  decedent's  death  applied,  47,  48. 
District  Courts  of  the  ITuited  States, 
indexes  in  bankruptcy  in,  365. 
jurisdiction  of  the, 

in  bankruptcy,  324,  325. 
in  matters  involving  copyright,  467. 
in  patent  suits,  445. 
Dividends, 

in  bankruptcy,  362. 

declared  on  all  allowed  claims,  362. 

first  dividend  declared  within  thirty  days  after  adjudication,  362. 
second  dividend  declared  at  least  three  months  after  the  first,  362. 
unclaimed  dividends,  362. 
Divorce, 

Atherton  v.  Atherton,  rule  of,  28. 
domicile  for,  13,  14,  26-28,  110. 

separate  domicile  granted  to  wife  if  husband  has  given  wife  cause 
for  divorce,  14. 
from  polygamous  marriage,  84,  85. 

Hyde  v.  Hyde,  rule  of,  84,  85. 
granting  of, 

by  another  state  refused  recognition,  when,  109,  110.  ^ 

where  one  of  the  parties  is  outside  of  jurisdiction  of  court,  27,  28. 
Haddock  v.  Haddock,  rule  of,  110. 
jurisdiction  of  courts  in,  26-28. 
based  on  domicile,  26,  27. 
where  there  is  a  divided  domicile,  27,  28. 
with  provision  against  remarriage,  31-33. 
Commonwealth  v.  Lane,  rule  of ,  32,  33. 
Warter  v.  Warter,"rule  of,  31,  32. 
where  provision  operates  against  guilty  party,  32. 
Documentary  Evidence, 
production  of  books,  papers  and  records  in  bankruptcy  proceedings, 
322,  323. 
by  officers  or  agents  of  corporations,  322. 

refusal  to  produce,  on  the  ground  that  they  contain  incriminating 
evidence,  322. 
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Domicile, 
defined,  9. 

as  governing  capacity  of  parties  to  contract  in  civil  law  countries,  30. 
by  marriage,  10. 
by  operation  of  law,  10. 
change  of,  10-14. 

abandonment  of  home,  effect  of,  on,  11. 

by  agent,  14,  15. 

by  others,  13,  14. 

evidence  of,  10,  11. 

intent,  effect  of,  on,  11. 

of  husband  by  wife  with  husband 's  consent,  14. 

rule, 

in  England,  10,  11. 
in  United  States,  10,  11. 
for  divorce,  13,  14,  26-28,  110. 
of  wife,  14. 
if  husband  has  given  wife  cause  for  divorce,  14,  27. 
where  there  are  separate  domiciles  of  husband  and  wife,  27,  28. 
home  distinguished  from,  9. 

jurisdiction  of  courts  based  on,  9,  10,  15,  16,  26-28. 
of, 

choice,  10-12. 
defined,  10. 
acquired  how,  11. 

freedom  of  choice  essential,  11,  12. 
minor  child  same  as  his  parent,  15. 
origin,  9,  10. 

defined  in  Udny  v.  TJdnyj  9,  10. 
pauper,  10. 
person, 

arrested  and  put  in  jail,  11,  12. 
having  more  than  one  home,  12,  13. 

Gilman  v.  Gilman,  rule  of,  12. 
where  the  boundary  line  of  a  town,  county  or  state  runs  through 
the  center  of  his  home,  12. 
Abington  v.  North  Bridgewater,  rule  of,  13. 
wife, 

if  husband  has  given  wife  cause  for  divorce,  14,  27. 
same  as  her  husband,  13,  14. 
Drugs, 

Pure  Food  and  Drugs  Act,  260,  261. 
held  constitutional,  260. 

regulates  intrastate  commerce  to  some  extent,  260. 
Drummers,  licensing  of,  engaged  in  selling  goods  from  state  to  state, 

220,  221. 
Due  Process  of  Iiaw,  limitations  of  state's  right  over  property  by,  232. 
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BJ^ctment,  Actions  of, 

binding  only  on  defendant  named  in  action,  18. 
brought, 

against  individuals,  18. 
where  property  is  located,  17,  18,  74. 
Embezzlement,  debts  due  to,  not  discharged  in  bankruptcy,  308. 
Enq;>loyeT's  Liability, 

Act  of  1908,  United  States,  257,  258. 

applies  to  railroads  engaged  in  interstate  commerce,  257. 

abolished  the  "fellow-servant  rule,"  257. 
employees,  who  are,  under  the  act,  257,  258. 

held  constitutional  in  the  Second  Employer's  Liability  Cases,  257. 
Envoys  Eztraordinaiy,  155. 
Equal  Protection  of  the  Laws,  232. 

Equity,  rules  established  by  the  Supreme  Court  of  the  United  States,  316. 
Error,  Writ  of, 

effect  of,  on  jurisdiction  of  courts,  16. 

where  defendant  moves  from  jurisdiction  of  court  during  appeal,  16. 
in  bankruptcy,  328. 

trustees  not  required  to  give  bond,  328. 
Evidence, 

in  actions  for  infringement  of, 
patents,  447. 
trademarks,  505. 
in  bankruptcy  proceedings,  818-323. 

books,  records  and  papers,  production  of,  322,  323. 

refusal  to  produce  on  the  ground  that  they  contain  incriminating 
evidence,  322. 
certified  copy, 

of  order  approving  bond,  319. 

of  order  confirming  or  setting  aside  a  composition  or  discharge,  319.  ' 
of  proceedings  before  referee,  319. 
cross-examination  of  witnesses,  321. 
depositions,  319. 

duty  of  referee  in  respect  to,  334,  335. 
examination, 

of  officers  or  agents  of  a  corporation,  322. 
of  the  bankrupt,  318,  319,  323. 
of  wife  of  bankrupt,  320,  321. 
of  witnesses,  320-323. 
persons  occupying  confidential  relations  excused  from  testifying,  322. 
as  between, 

attorney  and  client,  322. 
physician  and  patient,  322. 
priest  and  penitent,  322. 
matters  relating  to,  78,  79. 

determined  by  the  law  of  the  forum,  78. 
presumption  of  fact,  79. 
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Examlnatloii, 
in  bankruptcy, 
of 

bankrupt,  284,  285,  318,  319,  323.  \ 
officers  or  agents  of  a  corporation,  322. 
wife  of  bankrupt,  320,  321. 
witnesses,  320-323. 
of  applications  for  patents, 
in  United  States,  375,  423,  424,  433,  434. 
annual  number  of,  in  Patent  Office,  423. 
by  examiner,  433. 

effective  examination,  how  secured,  423. 
not  made  under  Act  of  1790,  375. 
routine  of  the  Patent  Office,  423. 
not  required  in  Belgium,  France,  Great  Britain  prior  to  1875,  Italy, 

Spain,  376. 
required  in  Austria,  Australia,  Germany,  Great  Britain  since  1875, 
Norway  and  Sweden,  876. 
Examiners, 
in  the  Patent  Office,  423,  433-435. 
Board  of  Chief  Examiners,  434. 
examiner  for  interferences,  435. 
examiner-in-chief,  435. 
Execution, 

of  foreign  judgments,  106-108. 
judgment  for  payment  of  money,  107. 
rendered,  in  Prance,  in  courts  of  United  States,  107,  108. 
of  judgments,  106. 
in  civil  law  countries,  107.  / 

in  common  law  jurisdictions,  10^107. 
Exemptions, 

in  bankruptcy,  281-282. 

bankrupt  must  affirmatively  set  forth  his  right  of  exemption,  281,  283. 
life  insurance  as  an  exemption,  282. 
provisions  of, 

federal  bankruptcy  law,  281. 
state  statutes,  281. 
right  of  exemption  is  a  personal  one,  282. 

debtor's  wife  and  children  may  also  assert  and  enforce  claim,  282. 
Expert  Testimony, 

evidence  of  experts  in  cases  involving  infringement  of  trademarks,  505. 
not  admissible  to  explain  non-technical  words  in  unfair  competition 
cases,  538. 
Express  Companies, 

delivering  interstate  shipments  in  a  city  company  is  engaged  in  inter- 
state commerce,  212. 
transportation  of  goods  by,  held  to  be  commerce,  209. 
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Extradition,  150-153. 
defined,  150. 

crimes  not  subject  to,  151-153. 
misdemeanoTS,  151. 
political  crimes,  151-153. 

absolute    political    crimes    and    relative    political    crimes    distin- 
guished, 151. 
Oxford  Rules,  152,  153. 
principles  concerning  the  exemption,  152. 
purely  fiscal  offenses,  151. 
purely  military  or  religious  offenses,  151. 
mode  and  scope  of,  151. 
of  bankrupts,  286,  287. 
of  criminals,  150-153. 
may  be  demanded, 

by  sovereign  of  the  criminal,  151. 
by  state  where  crime  was  committed,  151.^ 
terms  of,  fixed  by  treaties,  151. 
treaties  of, 
effect  of, 

annexation  of  sovereign  state  on,  126. 
war  on,  178. 

False  Impiisomneut,   statute  passed  extinguishing  right  of  action  for, 

after  right  had  accrued,  effect  of,  53. 
False  Bepresentatious,  obtaining  property  by,  liability  for,  not  discharged 

in  bankruptcy,  307,  309. 
Fees, 

for  copyright  with  Registrar  of  Copyright, 
for, 

recording  an  assignment,  469Sfc, 
renewal,  465. 
in  case  of  photographs,  465. 
for  registration  of  trademarks,  519. 
Fellow-Servant  Rule,  257. 
Ferries, 
interstate, 

rate  of  fare  of,  regulation  of,  by  states,  218. 

transportation  of  goods  and  passengers  over,  as  interstate  commerce, 
210. 
instrastate, 

transportation  of  interstate  passengers  over,  219. 
Figures, 

combination  of  numerals"  as  trademark,  486. 
intent  of  party  in  using,  486. 
Financial  Condition, 
false  statement  of, 

obtaining  loan  of  money  from  bank  by,  300. 
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Financial  Condition,  false  statement  of — Continued 
refusal  of  discharge  in  bankruptcy  for,  299-301. 
bankrupt  need  not  have  personally  committed  the  fraud,  300,  301. 
fraudulent  statement,  what  amounts  to  a,  300. 
statement  must  be  in  writing,  300,  301. 

under  amendment  to  federal  bankruptcy  law  of  1903,  295,  299,  300. 
to  mercantile  agencies,  301. 
Fire  Insurance,  contracted  for  by  residents  of  different  states  not  con- 
sidered as  interstate  commerce,  214. 
Fish, 
fisheries  on  the  high  sea,  rights  of  nations  in,  141. 
fishing  not  considered  as  commerce,  214. 
regulation  of  fisheries  on  high  sea,  treaties  respecting,  142. 
Flag  of  the  United  States, 
use  of,  as  a  trademark,  492. 

whether  states  may  prohibit  the  use  of,  in  trade,  492. 
Food, 
Pure  Pood  and  Drugs  Act,  260,  261. 
held  constitutional,  260. 

regulates  intrastate  commerce  to  some  extent,  260. 
Foreign  Affairs.    See   also   Ambassadors;    Chargfi   d 'Affaires;    Consuls; 
Envoys  Extraordinary;  Ministers  Plenipotentiary, 
administered  by  the  foreign  office,  154, 
agents  of,  154. 

in  United  States  called  Department  of  State,  154. 
Foreign  Attachment,  19-21. 
example  of,  19,  20. 
judgment, 
binding  only  as  to  property  within  jurisdiction,  20. 
not  a  personal  judgment,  20. 
jurisdiction  of  the  court  in,  20. 
notice, 
by  mailing  notice  to  last  known  address,  20. 
by  publication,  20. 
Foreign  Corporations, 

consent  to  jurisdiction  of  a  court  by,  effect  of,  9. 
may  engage  in  -business  in  a  state,  when,  214,  215. 
Foreigners.    See  Aliens. 
Forms,  in  bankruptcy,  330. 
Fraud, 

as  ground  for  revocation  of  discharge  in  bankruptcy,  307. 
debts  created  by,  not  discharged  in  bankruptcy,  308. 
false  statement  of  financial  condition,  299-301. 
obtaining  loan  of  money  from  bank  by,  300. 
refusal  of  discharge  in  bankruptcy  for,  299-301. 
to  mercantile  agencies,  301. 
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Fraud  — Contimaed 
in  eases  of  unfair  competition, 
fraudulent  intent, 
evidence  of,  537,  538. 
inferred  from  the  facts,  547. 
proving  of,  546,  547. 
burden  of  proof,  547. 
judgments  obtained  by,  injunction   for,  in   another  jurisdiction,   110. 
Fraudulent  Conveyances, 

accident  or  mistake,  effect  of,  on,  303. 
creditors,  right  of,  to  bring  action  to  set  aside,  364. 
fraudulent  intent  not  always  a  question  of  fact,  303. 
fraud  upon  creditors  consists  of  what,  303. 
may  be  avoided  by  trustees  by  an  action,  364. 
refusal  of  discharge  in  bankruptcy  on  account  of,  301-306. 
bankruptcy  law,  provisions  of,  303. 
in  effect,  any  preference  in  a  transfer,  301,  302. 

subsequent  to  four  months  preceding  the  filing  of  the  petition  in 
bankruptcy,  301. 
Statute  of  Elizabeth,  chapter  5,  England,  302. 
merely  declaratory  of  the  common  law,  302. 
substantially  re-enacted  in  nearly  every  American  state,  302. 
Statute  of  Frauds,  acts  within,  304. 
transfer  not  fraudulent,  when,  302,  303. 

withholding  of  deed  from  records,  effect  &f,  on  the  four  months'  provi- 
sion of  the  bankruptcy  law,  304. 
Freight.    See  Bates. 
"Full  Faith  and  CSredlt"  (Hause,  applied  to  judgments,  108,  109. 

Gambling,  invention  for  the  purpose  of,  not  patentable,  414. 
Game  Iiaws, 

statute  prohibiting  anyone  from  having  in  his  possession  dead  game 
of  certain  varieties,  251. 
although  statute  was  applicable  to  game  killed  outside  of  state  and 

shipped  in,  valid,  251. 
within  police  power  of  the  state,  251. 
Garnishment,  21,  22. 
defined,  21. 
example  of,  21. 

of  a  debt,  treated  as  if  it  has  situs  with  the  debtor,  40. 
of  choses  in  action,  21,  22. 

of  intangible  property  of  a  non-resident,  21,  22. 
Gas, 
prohibition  of  the  piping  of  natural  gas  out  of  the  state  of  Oklahoma, 
statute  unconstitutional,  233-235. 
Justice  McKenna's  opinion  on,  234,  235. 
General  Orders  in  Bankruptcy,  365. 
Geneva  Red  Cross,  as  a  trademark,  492,  493.     See  also  Bed  Cross. 

890 


INDEX  35 

Geneva  Bed  Cross  CionTeution  of  1864,  162,  182. 
hospital  ships  are  protected  under  the,  182. 
provisions  for  treatment  of  sick  and  wounded,  182. 
OeograpMcal  Names, 
not  valid  trademarks,  488,  489,  531. 
use  of  the  words  "Lackawanna"  for  coal,  "Elgin"  for  watches, 
488,  489. 
unfair  competition  in  use  of,  531. 
Oenaany,  ceding  of  Alsace-Lorraine  to,  free  from  any  share  in  the  gen- 
eral French  debt,  129. 
Ck>od  Faith,  preferred  transfer  of  property  before  bankruptcy  in,  effect 

of,  356. 
Good-Will,  521-525. 
defined,  521-523,  525. 
by  Mr.  Justice  Story,  521. 

accepted  and  indorsed  by  United  States  Supreme  Court,  521,  522. 
judicial  definitions,  522  note,  523  note, 
characteristics  of,  521. 
conveyance  of,  524,  525. 
identity  of  trademarks  and  trade  names  with,  523,  524. 

Chancellor  Walworth's  comment  on,  523,  524. 
includes, 

business  connections  and  patronage,  525. 
name  under  which  the  business  is  carried  on,  525. 
stock  belonging  to  partnership  in  ease  of  partnership,  585. 
trademarks  used  in  business,  525. 
infringement  of  trademarks  an  invasion  of,  524. 
relationship  of  unfair  competition  to,  521-525. 
unfair  competition  an  invasion  of,  524. 
Govenunent,  sovereign  states  may  choose  their  own  form  of,  121. 
Grants,  of  patents,  441. 

Guaranty,   letter   of,   sent   by   a   married  woman   in   Massachusetts   to 
plaintiff  in  Maine  for  goods  sold  her  husband  in  Maine,  law  of 
Maine  governs,  57,  58. 
Guardian  and  Ward,  87-89. 
guardian, 
foreign,  88. 

treated  as  being  in  the  position  of  the  parent,  87,  88. 
ward, 

custody  of,  jurisdiction  of  probate  court  in  the,  88. 
domicile  of,  14. 
Guilds, 
Hanseatic  League,  371. 

origin  of  patent  law  in  the  monopolies  created  by  the,  in  the  Middle 
Ages,  371. 

Hague,  The.    See  also  International  Arbitration, 
conferences  of  1899  and  1907  at,  161,  170,  171. 
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Hague,  The,  conferences  of  1899  and  1907  a,t:—Contiwied 
provided  a  system  of  international  arbitration,  171,  172.- 
Convention  for  the  Pacific  Settlement  of  International  Disputes,  171. 
decision  of  international  arbitral  commissions  at,  effect  of,  119. 
permanent  tribunal  for  international  arbitration  at,  172,  173. 
Hansards, 

in  England,  371. 
privileges  of,  recalling  of,  371. 
Hanseatic  League,  defined,  371. 
Hay-Pauncefote  Treaty,  provisions  of,  133-135. 
Health,  Sanitary  ITnion  (International),  169. 
High  Seas,  141,  142.    See  also  Bays;  Marginal  Seas;  Bivers;  Waters. 

free  from  national  jurisdiction,  137,  141. 
'     jurisdictional  rights  of  nation  over  vessels  flying  its  flag  on,  141,  142. 
pursuit  of  offending  vessel  on  the,  141. 
"Hovering  Iiaws,"  141. 
Husband  and  Wife, 

alienation  of  affections  of  husband  or  wife, 

liability  for  judgment  rendered  for,  not  discharged  in  bankruptcy, 
309. 
husband, 

domicile  of,  change  of,  by  wife  with  husband's  consent,  14,  15. 
marital  property,  rights  in,  44-46. 
English  rule,  44. 

in  civil  law  countries,  depend  upon  the  matrimonial  domicile,  44. 
in  continental  countries  of  Europe,  44. 
in  the  United  States, 
in  land,  determined  by  the  law  of  the  place  where  land  is  located,  45. 
in  movables  acquired  by  either  spouse  after  marriage,  law  of  the 

situs  of  the  property  at  time  of  acquisition  governs,  45,  46. 
in  movables  owned  by  either   spouse  at  the  time  of  marriage,  law 
of  situs  of  movables  governs,  45,  46. 
wife, 

domicile  of,  13,  14. 

if  husband  has  given  wife  cause  for  divorce,  14,  27. 
same  as  husband,  13. 
support  of,  judgment  rendered  for,  not  discharged  in  bankruptcy,  309. 

Immigration,  ' 

exclusion  of  aliens  on  account  of  disease,  crime  or  pauperism,  150. 
laws  of  the  United  States,  150. 
sovereign  states  may  limit,  149. 
Immovables, 
defined,  37. 
rights  in, 

creation  of,  37,  38. 

depend  on  law  of  the  place  where  land  is  located,  38. 
Clark  V.  Graham,  rule  of,  38. 
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Impi:ovements, 

patents  for,  402-404. 
improvement, 
defined,  402,  403. 
a  complete  invention,  403,  404. 
essential  ideas  of,  402,  403. 
in  combinations,  403. 
in  simple  inventions,  403. 

inventor  of  an,  acquires  no  rights  in  original  invention,  404. 
Indexes,  in  bankruptcy,  365. 

India,  change  of  sovereignty  in,  effect  of,  on  the  law,  6. 
Indians, 
Indian  marriages,  validity  of,  31. 
may  be  adjudged  bankrupts,  when,  275. 
tribal  law  among  the  American,  4., 
Industrial  Property,  Union  for  the  Protection  of  Industrial  and  Literary 

Property  (International),  169,  469. 
Infants, 
domicile  of, 

by  second  marriage  of  mother,  13. 
change  of,  13. 
same  as  their  parents,  l3. 
Infringement, 

of  copyright,  452,  466-468. 
defined,  466. 
action  for^  cannot  be  begun  until  registration  and  deposit  of  copies 

hav-e  been  complied  with,  459. 
damages  for,  467. 

destruction  of  infringing  copies,  468. 
direct  proof  of  injury  not  necessary,  466. 
illustration  of  maps  almost  identical  which  were  not  infringement, 

467. 
injunction  restraining,  467. 
of  part  of  work,  466. 

performance  not  given  for  pfdfit  not  considered  as  an,  468. 
prevented  how,  467,  468. 
punishment  of,  468. 
rules  for  determining,  452. 
of  patents,  395,  442-448. 
defined,  442. 
actions  for,  445-448. 
at  law,  for  damages,  446. 

for  infringement  of  part  of  a  patent,  446. 
past  infringement,  446. 
by  owner,  assignee  or  grantee  of  a  patent,  446. 
in  district  courts  of  United  States,  445. 
in  equity,  446-448. 
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Infrlngemeut,  of  patents,  actions  for,  in  equity — Continued 
accounting  for  profits  and  damages,  446,  447. 
evidence  in,  447. 
injunction,  446,  448. 

not  maintainable  after  expiration  of  patent,  448. 
practice  in,  447,  448. 
contributory  infringement,  .443,  444. 
for, 

composition  of  matter,  443. 
designs,  443. 
machine,  395,  443. 
how  determined,  395. 
test,  443. 
process,  442,  443. 

addition  to  a  process,  442. 

omission  of  one  or  more  series  of  a  patented  process,  442. 
of,  ^  f 

combination  patents,  443. 
primary  and  secondary  inventions,  443. 
of  trademarks,  499-508,  524. 
defined,  499. 

abandonment  as  a  defense  to,  506. 
actions  for,  507,  508. 

in  federal  courts,  507,  508. 
in  state  courts,  507. 
attitude  of  the  courts  towards,  500. 
care  required  of  purchasers,  503,  504. 

incautious,  careless  and  unwary,  protection  of  the,  504. 
damages  for,  at  law  and  in  equity,  505,  506. 
defenses  to,  506. 
degree  of  similarity  constituting  infringement,  499,  500. 

depends  upon  circumstances,  499. 
determined  by  inspection,  505. 
evidence  of  experts  in  ease  of,  505. 
general  rule,  499. 

goods  of  the  "same  descriptive  properties,"  502,  503. 
defined,  502. 
illustrations,  503. 
illustrative  cases,  500-502. 
injunction  in  cases  of,  498,  505-508. 

may  be  enforced  anywhere  within  United  States,  508. 
perpetual  injunction,  506,  507. 
preliminary  injunction,  506,  507. 
to  require  the  use  of  certain  words  on  label,  507. 
intent  to  deceive,  not  necessary  to  show,  504,  505. 
laches  of  trademark  owner  in  case  of,  effect  of,  408. 
prevention  of,  499,  505-508. 
rule  in  unfair  competition  cases  distinguished  from  rule  in,  504,  505. 
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Infringement,  of  trademarks — Contimied 
test  of,  500. 

to  constitute,  what  is  necessary,  500-502. 
Inheritance,  Itaws  of,  46-51.     See  also  Descent;  Distribution;  Interstate 

Succession;  Wills. 
Injunction, 
defined,  506. 
kinds  of,  507. 
to  restrain, 

actions  against  bankrupt  pending  bankruptcy  proceedings,  287. 
infringement  of  copyright,  467. 
infringement  of  patents,  446-448. 

preliminary  injunctions,  448. 
infringement  of  trademarks,  98,  505-508. 

may  be  enforced  anywhere  in  the  United  States,  508. 
perpetual  injunction,  506,  507. 

defined,  507. 
preliminary  injunction,  506,  507. 

defined,  507. 
punishment,  to  prevent,  507. 

to  require  the  use  of  certain  words  on  label,  507. 
unfair  competition,  534,  545,  546,  549,  550. 
in  cases  involving, 

refilling  of  distinctive  containers,  546. 
similarity  of  shape  or  configuration,  534. 
substitution  in  sale  of  competing  article  of  commerce,  545. 
Insane  Persons, 

insanity  of  a  bankrupt,  285,  286. 

after  petition  in  bankruptcy  had  been  filed,  293. 

at  the  time  the  alleged  act  of  bankruptcy  was  committed,  effect  of, 

285. 
does  not  abate  proceedings,  285. 

insanity,  trial  of  the  issue  of,  in  bankruptcy  court,  286. 
may  be  voluntary  bankrupts,  when,  275. 
Insolvency, 

bankruptcy  distinguished  from,  264. 
laws  relating  to,  may  be  passed  by  states,  265. 
Insnrajice, 

contracted  for,  by  residents  of  different  states  not  considered  as  inter- 
state commerce,  214. 
corporations, 

engaged  in,  cannot  be  voluntary  bankrupts,  274. 
entirely  subject  to  state  regulations,  215. 
Insurgent  Goyemments, 
recognition  of,  124,  125. 
consequences  of,  124,  125. 
IntellectuaJ  Property,  unfair  competition  as  to,  548,  549. 
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Intercourse  Between  Nations,  126,  127,  154-174.     See  also  Ambassadors; 
Chargfi  d 'Affaires;   Consuls;   Envoys  Extraordinary;   Foreign 
Affairs;  Ministers  Plenipotentiary, 
treaties  concerning, 

effect  of  annexation  of  sovereign  state  on,  126,  127. 
Interference, 

in  application  for  patents,  435,  436. 
defined,  435. 

effect  of  decision  on,  435,  436. 
judgment  on,  conclusive,  436.  - 
in  application  for  trademarks,  518,  519. 
with  plaintiff's  salesmen  as  unfair  competition,  544,  545. 
actual  and  punitive  damages  allowed,  wten,  545. 
in  equity,  545. 
persuasion,  effect  of,  545. 
International  Administrative  I>aw,  development  of,  118. 
International  Arbitration,  170-173.     See  also  Hague,  The. 
arbitration  treaties,  173. 

controversies  adjusted  by  agreement  between  individual  nations,  173. 
Convention  for  the  Pacific  Settlement  of  International  Disputes,  171. 
decisions  of  The  Hague  conferences  on,  effect  of,  119. 
Hague  conferences  of  1899  and  1907,  170,  171. 
provided  for  a  system  of  arbitration,  171,  172. 
international  commissions  of  inquiry,  171. 

findings  of,  limited  to  questions  of  fact,  171. 
permanent  tribunal  at  The  Hague  for,  172,  173. 
composed  how,  172. 
procedure,  172,  173. 
International  Congresses  and  Conferences,  159-160.     See  also  Convention 
of  Armed  Neutrality;  Congress  of  Vienna;  Hague,  The. 
official  language  of,  160. 
purpose  for  which  they  may  be  called,  159. 
resolutions  of,  binding  effect  of,  159. 

sovereign  states  are  represented  by  accredited  delegates,  159. 
International  Cooperation,  necessity  for,  116,  117. 
International  Copyright,  458,  469. 

reciprocal  right  as  to  copyright  determined  by  the  President  of  the 

United  States,  458. 
under  articles  of  the  International  Union  for  the  Protection  of  Literary 

ajid  Artistic  Works,  469. 
union  maintains  a  bureau  at  Berne,  Switzerland,  469. 
United  States  not  a  party  to,  469. 
International  Law,  113-204. 
defined,  113,  114. 
as  a  deductive  science,  113. 
community  of  interests  in,  117. 

economic  and  social  life  within  the  national  state  is  dependent  for  its 
prosperity  upon  international  cooperation,  116. 
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International  Lav — Continued 
idea  of, 

founded  upon  theory  of  natural  law  deduced  by  Grotius,  113. 
introduction,  113-}^0. 
legal  nature  of,  114,  115. 
municipal  law, 

distinguished  from,  115. 

relation  of,  to,  119,  120. 
part  of  the  law  of  the  United  States,  115. 
recognized  by  the  Constitution  of  the  United  States,  115. 
rules  of, 

considered  binding  by  the  nations,  114. 

formation  of,  119. 

in  actual  practice  of  nations  considered  as  binding,  115, 

refusal  to  live  up  to  in  extreme  eases,  114. 
sanction  of,  116,  117. 

by  international  cooperation,  116,  117. 
sources  of,  118,  119. 

custom,  118. 

decisions  of  national  courts,  119. 

treaties,  119. 
.sovereign  states, 

are  the  agents  of,  117. 

rights  of,  in,  121. 
sovereignty  not  a  principle  of,  117. 
states  as  subjects  of,  121. 

whether  law  in  the  strict  sense  of  the  word,  114. 
International  Procedure,  development  of,  118. 
International  ITnions,  168-170. 

International  Institute  of  Agriculture,  169. 
International  Prison  Conference,  169. 

International  Union  for  Bailway  Freight  Transportation,  169. 
International  Union  for  the  Protection  of  Labor,  169. 
International  Union  for  the  Protection  of  Literary  and  Artistic  Works, 
169,  469. 

for  the  purpose  of  international  copyright,  469. 

maintains  a  bureau  for  registration  of  international  copyright  at 
Berne,-  Switzerland,  469. 

United  States  not  a  party  to,  469. 
Metric  Union,  169. 
Pan-American  Union,  170. 
purpose  of,  168. 
Sanitary  Union,  169. 
Sugar  Convention,  169. 
Telegraph  Union,  169. 

Union  for  the  Suppression  of  the  White  Slave  Trade,  170. 
Universal  Postal  Union,  169. 
usually  have  a  permanent  administrative  bureau,  170. 
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Interpretation, 
of  wills, 
usage  of  the  testator's  domicile  at  time  language  was  used  governs, 

in  England,  50. 
where  testator  removed  from  Bhode  Island  to  Massachusetts,  which 
law  is  to  be  applied,  50. 
Interstate  Commerce,  205-262.    See  also  Carriers;  Commerce;  Railroads; 
Bates, 
defined,  205,  211-214. 
Act  of  1887,  224. 
begins  and  ends,  when,  232-245. 
Congress,  power  of,  to  regulate,  209,  216-224,  232,  253,  261.     See  also 

Congress,  power  of,  over  interstate  commerce. 
Employer's  Liability  Act  of  1908  in  its  application  to,  257,  258.     See 

also  Employer's  Liability, 
examples  of,  212,  220-222. 

interstate  character,  loss  of,  235,  236,  239-241. 
"original  package"  doctrine,  240-242. 
prohibition  of  sales,  239-241. 
interstate  transportation,  221.     See  also  Carriers;  Bailroads. 
involves  the  -crossing  of  a  state  boundary  line,  212. 
journey  broken,  what  amounts  to,  236. 
local  in  nature, 

rules  in  respect  to,  217,  218. 
state  may  regulate,  217,  223. 
national  legislation  and  legislative  power,  253-262. 

during  recent  years  an  increase  of  national  legislation,  253.' 
scope  and  effect  of,  253,  254. 

when  Congress  regulates,  state  power  over,  ceases,  253. 
national  phases. 

Congress  alone  can  regulate,  217. 
rule  in  respect  to,  217,  218. 
states,  power  of,  to  regulate,  223,  224. 
no  state  lines  in,  234. 
phases  of,  216-222. 

local  phases,  217,  219,  220. 
national  phases,  217,  220-222. 
police  power  of  the  state  in  respect  to,  246-252. 
Pure  Food  and  Drugs  Act,  260,  261. 
regulation  of, 

not  within  state  police  power,  246,  247. 
Safety  Appliance  Act  of  1893,  255,  256.    See  also  Safety  Appliance  Act 

of  1893. 
safety  rules  for  highways  of,  254-258. 
highways  of  commerce, 
defined,  254. 

navigable  waters,  roads,  railway  rights  of  way  and  electric  wires 
as,  254. 
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Interstate  Oommerce,    safety  rules,  highways  of  eommeree — Contimaed 
ocean  as,  for  interstate  and  intrastate  commerce,  254. 
power  of  Congress  over,  254,  255. 
sale  of  commodities  from  one  state  to  another,  220,  221. 

licensing  by  state  of  drummers  engaged  in,  unconstitutional,  220,  221. 
scope  of,  209,  210. 

states,  power  of,  to  regulate,  223-231,  248. 
local  phases,  217,  223. 
national  phases,  233,  224. 

burdensome  restrictions  cannot  be  imposed,  223,  248. 
silence  or  inaction  of  Congress  in  respect  to,  223. 
test  of,  213. 

vessel  on  voyage  from  port  in  one  state  to  port  in  other,  engaged  in,  209. 
Interstate  Conunerce  Commission,  power  of,  to  regulate  rates,  222. 
Interstate  Snccession, 
defined,  46. 

as  to  residue,  defined,  46. 

of  immovables,  law  of  the  situs  applied  to,  46,  47. 
of  movables, 

examples,  47,  48. 

law  of  the  domicile  at  time  of  decedent 's  death  applied  under  Illinois 

statute,  47,  48. 
law  of  the  state  of  the  si-tua  controls,  47. 
Intoxicating  Licinors,  247-251. 
position  of,  in  interstate  commerce,  247. 
prohibition  of, 

intrastate  commerce  in,  within  police  power  of  the  states,  247. 
manufacture  of,  by  state,  within  police  power  of  the  state,  247. 
sale  of,  within  a  state,  when  unconstitutional,  248,  252. 

rule  of  Leisy  v.  Hardin,  248,  252. 
transportation  of,  from   other   states   by  state,  statute  unconstitu- 
tional, 248. 
Webb  Act  of  1913,  247,  249-251. 
constitutionality  of,  251. 

first  bill  vetoed  by  President  Taft  on  ground  of  its  unconstitution- 
ality, 251. 
provisions  of,  249,  250. 
"Wilson  Act  of  1890,  247,  249-251. 
constitutionality  of,  250,  251. 
provisions  of,  249. 
purpose  of,  249. 

"upon  arrival"  construed,  249. 
Intrastate  Commerce, 
defined,  212. 

Minnesota  Bate  Cases,  261,  262. 

Pure  Food  and  Drugs  Act  regulates,  to  some  extent,  260. 
rates  between  points  within  a  single  state  held  to  be,  261. 
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Inventions,  367,  380-386,  390,  404-406,  412,  413.  See  also  Patents, 
abandonment  of,  effect  of,  417. 
art  considered  as  an  invention,  390. 
composition  of  matter  as  an  invention,  390. 
creative  act  an  essential  element  to,  383,  386. 

created  idea  must  be  reduced"  to  a  practical  result,  387. 
date  of  invention,  411,  412. 
determined  how,  411,  412. 
parol  evidence  insufficient  to  prove,  412. 
designs,  inventions  of,  390.    See  also  Designs, 
early  inventions,  S67. 
essence  of,  386,  387. 

means  to  accomplish  the  result,  386,  387. 
foreign  inventions,  proof  of,  412. 
grants  in  England  in  the  sixteenth  century  on  invention  of  new  methods 

of  manufacture,  372. 
injurious  to  morals,  health  or  good  order  not  patentable,  414-416. 
examples  of,  414.- 
Judge  Blodgett's  opinion  on,  in  National  Automatic  Device  Co.  v. 

Lloyd,  415. 
Judge  Wallace's  opinion  in  Bichard  v.  DyBon,  415,  416. 
invention, 

defined,  380,  382-386. 
an  applied  idea  of  another  not  an,  382. 
discovery  distinguished  from,  380-382. 
Morse's  discovery  of  the  telegraph,  382. 
Morton's  discovery  of  anaesthetics,  381,  382. 
•  joinder  of  separate  inventions  in  one  patent,  427,  428. 
allowable  in  certain  cases,  427. 
rule  of  Patent  Office  in  regard  to,  427,  428. 
known  or  used  by  others  as  a  bar  to  a  patent,  406. 
Lord  Bacon  on,  368,  369. 

machines,  invention  of,  390.     See  also  Machines, 
manufactures  as  subject  to  invention,  390.     See  also  Manufactures, 
modern  inventors,  367,  368. 
patentable  invention, 

must  be  new,  novel,  and  useful,  404-406. 
requisites  of,  390. 
primary,  defined,  443. 
prior  use  as  a  bar  to  a  patent  in  United  States,  406-412.     See  also^ 

Prior  Use. 
processes  considered  as,  383,  384. 
secondary,  defined,  443.  ^ 

to  add  to  the  excellence  of  the  workmanship,  not  an  invention,  386. 
to  produce  what  any  skillful  mechanic  can,  not  an  invention,  385. 
utility  of,  412,  413.    See  also  Utility,  of  invention, 
written  description,  even  if  accompanied  by  drawings  and  model,  not 
necessarily  sufficient  in  application  for  patent,  387. 
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Japan,  admission  of  European  commerce  to,  122. 
Judgment,  8,  105-111,  439. 

action  on,  to  prevent  running  of  Statute  of  Limitations,  107. 
against  person  temporarily  within  a  jurisdiction,  valid,  8. 
as  res  judicata,  108-111. 
collateral  attack  of,  109,  111. 

of  judgment  of  sister  state  on  the  ground  of  fraud.  111. 
complaining  party,  necessity  for,  105. 
declared  executory,  when,  107. 
enforcement  of,  outside  state  where  rendered,  105,  106. 

requirements,  105,  106. 
execution  of,  106-108.     See  also  Execution, 
"full  faith  and  credit  to  be  given,"  108,  109. 
in  patent  cause,  439. 

effect  of  reissue  of  patent  on,  439. 
jurisdiction  of  the  court,  necessity  of,  to  create  valid, 
over  persons,  109. 
over  property,  109,  110. 
must  be  responsive  to  the  issues,  106. 
obtained  by  fraud,  110,  111. 

action  on,  in  another  jurisdiction,  injunction  for,  110. 
proceedings  for,  must  allow  adverse  party  to  be  heard,  106. 
requisites  of,  105-111. 

tribunal  distinct  from  parties,  necessity  of,  105. 
' '  want  of  reciprocity ' '  applied  to,  107,  108. 
Jurisdiction, 
of  courts,  8-28. 

appeal,  effect  of^  on,  16. 

baaed  upon  consent  by  one  not  within  the  jurisdiction,  8,  9. 

based  upon  domicile,  9,  10,  15,  16,  26-28. 

error,  writ  of,  effect  of,  on,  16. 

in  bankruptcy  matters,  324-327. 

Circuit  Court  of  Appeals  of  the  United  States,  326,  327. 

circuit  courts  of  the  United  States,  324. 

court  which  first  acquires  possession  of  property  usually  retains 

jurisdiction,  326. 
district  courts  of  the  United  States,  324,  325. 
state  courts,  324,  325. 

Supreme  Court  of  the  United  States,  326. 
supreme  courts  of  the  territories,  326. 
to  set  aside  liens  or  preferences,  325. 
in  divorce,  26-28.     See  also  Divorce, 
based  upon  domicile,  26-28. 

where  there  is  a  divided  domicile,  27,  28. 
in  matters  involving  copyright,  467. 
in  patent  cases,  445-448. 
exclusive  jurisdiction, 
of  federal  courts,  445. 
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Jniisdiction,  of  courts,  in  patent  cases,  exclusive  jurisdiction — Continued 
of  state  courts  in  contracts  relating  to  patents,  445. 
in  taxation,  22-26.     See  also  Taxation, 
in  trademark  cases,  507,  508. 
federal  courts,  507,  508. 
state  courts,  507. 
over  persons,  8-16. 

temporarily  within  the  jurisdiction,  8. 
over  property,  17-22. 
Juris  Fositivi, 
defined,  85. 

descent  of  English  land  governed  by  rule,  85. 
Jury, 
trial  by, 

in  bankruptcy  proceedings,  317,  318. 
application  for,  317. 
governed  by  common  law  rules,  318. 
in  respect  to  the  question  of  insolvency,  317. 
right  to,  exceptions  of  the  federal  bankruptcy  law,  317. 
waiver  of,  what  amounts  to,  317. 

Korea, 

annexation  of,  by  Japan,  128. 
effect  of,  on  treaties  made  by  sovereign  state  of  Korea,  128. 

Labels, 

as  medium  of  unfair  competition,  539-542. 

affixation  of  label  as  a  medium  of  trademark  or  secondary  meaning, 

529,  530. 
color  and   configuration,  540,  541. 
nicknames,  540. 

test  of  resemblance,  application  of,  541. 
copyright  of,  468,  469. 
not  trademarks,  472. 
registration  of,  in  Patent  Office,  468. 
fee,  468. 

form  of  application,  468. 
Labor,  International  Union  for  the  Protection  of,  169. 
Lacbes, 

in  cases  of  infringement  of  trademarks,  498. 

trademark  owner  not  required  to  hunt  for  infringements,  498. 
of  bankrupt  in  application  for  final  hearing,  effect  of,  305. 
of  plaintiff  in  case  of  unfair  competition,  550. 
Landlord  and  Tenant, 
relation  of, 

not  ended  by  discharge  of  tenant  in  bankruptcy,  308. 
Land  Patents,  letters  patent  distinguished  from,  372. 
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Iiaw, 

defined,  7,  114.  .  ^ 

by  settlement,  4,  5. 
change  of,  5,  6. 

by  change  in  character  of  inhabitants,  6. 
by  legislature,  6. 
"common  law,"  defined  and  explained,  6,  7.     See  also  Common  Law. 
"general  common  law,"  defined  and  explained,  6,  7. 
individual  principles  of,  enforced,  how,  116. 
international  law  not  law  in  the  strict  sense  of  the  word,  114. 
origin  of,  3,  4. 

sovereign,  change  of,  does  not  change  the,  5. 
territorial,  defined  and  explained,  4,  6. 
tribal,  defined  and  explained,  4. 
"weight  of  authority,"  defined  and  explained,  7. 
"Law  Intended  by  the  Parties,"  63-65. 
Law  of  Xations,  113-204.     See  also  International  Law. 
Law  of  the  Forum,  73,  76,  78,  79,  82. 
"Law  of  the  Place  of  the  Making,"  29,  30,  38,  55-61. 
"Law  of  the  Pla«e  o^  the  Performance,"  62,  65,  67-69. 
Legitimacy.     See  Bastards. 
Letters, 

combination  of,  as  trademark,  486. 
intent  of  party  in  using,  486. 
Letters  Patent.    See  Patents. 
Iiex  Loci  Actns, 
defined,  52. 

applied  in  actions  for  tort,  52,  53. 
Lex  Bel  Sitae, 
defined,  48. 
rule  of,  applied,  48. 
Libel, 

civil  action,  brought  in  England  for  libel  published  in  Brazil,  53,  54. 

where  by  law  of  Brazil  libel  is  only  punished  criminally,  53,  54. 
judgment  rendered  for,  not  discharged  in  bankruptcy,  309. 
Library  of  Congress, 

,     deposit  of  copyright  books  in  the,  459. 
failure  to  deposit,  penalty  for,  459. 
provisions  of  the  copyright  law,  459. 
Licenses, 

in  the'uae  of  patent,  442. 

license  to  make  implies  a  right  to  use  or  to  sell,  442. 
not  required  to  be  recorded,  442. 
restrictions  imposed  valid,  442. 
Liens, 
created, 

four  months  before  act  of  bankruptcy  valid,  363. 

within  the  four  months  may  be  set  aside  by  motion  of  trustee,  363. 
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Life  Insurance, 

bankrupt's  right  to  exemption  of  his,  282. 
collection  of  decedent's,  by  administrator,  98. 
contract  of,  56,  57,  65,  66.     ' 

acceptance  of,  by  company,  56,  57. 

depositing  policy  in  post  office  addressed  to  insured  constitutes,  57. 
approval  of  company  necessary  to  ripen  proposition  into,  56. 
contracted  for  by  residents  of  different  states  not  considered  inter- 
state commerce,  214. 
depends  upon  the  law  of  the  place  of  the  contracting,  56,  57. 
"heirs"  construed,  65. 

language  of,  usage  of  domicile  governs  the  interpretation  of,  65,  66. ' 
Literary  Property, 

Union  for  the  Protection  of  Industrial  and  Literary  Property  (Inter- 
national), 169,  469. 
for  purpose  of  international  copyright,  469. 
maintains  a  bureau  for  registration  of  international  copyright  at 

Berne,   Switzerland,  469. 
United  States  not  a  party  to,  469. 

Machines, 

patent  for,  393-395,  443. 

idea  of  the  construction  of  the  machine  is  the  thing  patented,  394. 

infringement,  395,  443. 

machine,  defined,  393,  394. 

machine  formed  by  a  union  of  old  parts  or  by  a  combination  of 

other  machines,  392. 
patent  for  a  process  distinguished  from,  394,  395. 
' '  the  principle  of  the  machine ' '  defined,  394. 

Mall, 

contracts  by,  creation  of,  depends  on  law  of  place  of  making,  59,  60. 
place  of  the  making  construed,  59,  60. 
Manufactures, 

not  considered  as  commerce,  214. 
patents  for,  395-397. 

for  improvements  or  combinations  may  be  very  narrow,  397. 
for  new  original  manufacture  may  be  very  broad,  397. 
granted,  when,  396,  397. 

machine  and  manufacture  distinguished,  395. 
manufacture, 
includes  what,  395. 

term  as  used  in  the  patent  law  defined,  395,  396. 
patents  for  process  distinguished  from,  396,  397. 

Marginal  Seas, 

territorial  jurisdiction  in,  138,  139. 
in  England,  139. 
in  United  States,  139. 
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Marine  lusurance,  contracted  for  by  residents  of  different  states  not  con- 
sidered as  interstate  commerce,  214. 
Marital  Property,  44-46.    See  also  Husband  and  Wife. 
Marks,  of  publishers  as  trademarks,  493. 
Marriage, 

"against  natural  law,"  83. 

invalid  in  common  law  countries  on  grounds  of  public  policy,  83. 
capacity  to  marry, 

domicile  as  affecting,  in  civil  law  countries,  30. 
place  of  celebration  of  marriage  governs,  in  common  law  countries, 
30,  31. 
effect  of,  on  domicile,  10. 

in  another  state  or  country  in  order  to  evade  the  marriage  laws  of  the 
domicile,  validity  of,  33,  34. 
Brook  V.  Brook,  rule  of,  34. 
Indian  carriages,  validity  of,  31. 
on  high  seas,  34,  35. 

is  according  to  the  laws  of  the  vessel's  home  port,  34. 
polygamous  marriages,  84,  85. 

divorce  from,  84,  85. 
spoken  of  as  a  civil  contract,  26. 
status  of,  intangible,  26. 

Turkish  marriages,  validity  of,  in  America,  31. 
valid, 

what  is  necessary  to  constitute,  26. 
where  celebrated  valid  everywhere,  30,  31,  83. 
where  divorce  was  granted  with  provision  against  remarriage,  31-33. 
Commonwealth  v.  Lane,  rule  of,  32,  33. 
Warter  v.  Warter,  rule  of,  31,  32. 
where  provision  operates  against  guilty  party,  32. 
with  deceased  wife's  sister  in  England,  34. 
Married  Women, 
citizenship  of, 
American  woman  who  marries  foreigner,  146,  147. 

upon  termination  of  marital  relations  woman  may  assume  Ameri- 
can citizenship,  147. 
foreign  woman  who  marries  an  American,  147. 

retains  American  citizenship  upon  termination  of  marital  relations, 
147. 
Marshal  of  the  United  States  Court, 
compensation  of,  in  bankruptcy  matters,  343,  344. 
possession  of  bankrupt's  property  in,  when,  363,  364. 
Master  and  Servant, 

Employer's  Liability  Act  of  1908,  United  States,  257,  258.     See  also 

Employer's  Liability  Act  of  1908. 
"fellow-servant  rule"  abolished  as  to  interstate  railroads,  257. 
Safety  Appliance  Act  of  1893,  United  States,  255,  256.    See  also  Safety 
Appliance  Act. 
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Uedicine,  Morton's  discovery  of  anaesthetics  not  an  invention  and  not 

patentable,  381,  382. 
Mercantile  Agencies, 

false  statement  of  financial  condition  to,  301. 
as  evidence  of  fraud,  301. 

refusal  of  a  discharge  in  bankruptcy  for,  301. 
Military  Occupation, 
defined,  182. 
appliances  which  are  used  to  transmit  news,  persons  or  things  may 

be  seized,  183. 
customary   for   occupying  power   to    carry   on   public   administration, 
postal   service,   public   work   and   the   administration   of  jus- 
tice, 184. 
inhabitants  of  occupied  territory  not  compelled  to  disavow  allegiance 

to  their  sovereign  government,  182. 
law  of,  182-184. 
levying  of, 

collective  penalties  forbidden,  183. 
contributions  for  military  purposes,  183. 
taxes,  collection  of,  182. 
movable  property  may  be  seized,  183.  » 

Military  Offenses,  not  subject  to  extradition,  151. 
Mining,  not  considered  as  commerce,  214. 
Ministers  Plenipotentiary,  155. 
Minnesota  Sate  Cases,  261,  262. 
Misappropriation,  of  funds  while  acting  in  a  fiduciary  capacity,  debts 

created  by,  not  discharged  in  bankruptcy,  308. 
Misdemeanors,  extradition  may  not  be  had  for,  151. 
Monopolies, 

contract  of  sale  of  good-will,  when  a  monopoly,  525. 
copyright  as  a  monopoly,  451. 
created  by  guilds  of  the  Middle  Ages,  370. 
English  Statute  of  Monopolies,  373,  388. 

exempted  from  its   operation  patents  for  new  inventions  and  for 
the  introduction  of  new  manufactures  into  England,  373,  388. 
prohibited  generally  all  monopolies,  388. 
exclusive  grants  in  England  in  the  sixteenth  century,  372. 
for  the  purpose  of  raising  money  for  the  royal  exchequer,  372. 
to  individuals  or  corporations  to  manufacture,  sell  or  deal  in  any 

common  commodity,  372. 
to  royal  favorites,  372. 
granting  of,  to  English  CoiJjjanies  in  the  sixteenth  century,  371,  372. 

granted  by  letters  patent,  371. 
Hanseatic  League,  371. 
trademarks  not,  474. 
"Most  Favored  Nation"  Clause, 
in  commercial  treaties,  164,  165. 
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"Most  Favored  Nation"  Clause,  in  commercial  treaties — Continued 
between  United  States  and  European  nations,  165. 
purpose  of,  164,  165. 
Motion,  to  quash  bankruptcy  proceedings,  315. 
Movables, 
rights  in, 

carried  to  a  different  state  after  rights  attach,  38-40. 
rule  of  the  conflict  of  law  in  respect  to,  39,  40. 
with  consent  of  adverse  claimant,  effect  of,  39,  40. 
without  consent,  of  adverse  claimant,  effect  of,  39. 
creation  of,  38. 

depend  upon  the  law  of  the  place  where  the  movables  were  at  the 
time,  38. 
Oammell  v.  Sewell,  rule  of,  38. 
Mnniclpal  Law, 
international  law, 

distinguished  from,  115. 
relation  of,  to,  119,  120. 
Murder,  committed  on  board  a  ship  while  in  harbor,  local  jurisdiction  in 
case  of,  140,  141. 

Names, 

surnames  as  trademarks,  486-488,  557,  558. 

in  piano  eases,  487. 

of  historical  persons,  487,  488. 
Nationality,  143,  144. 
acquisition  of,  through, 

descent  or  blood,  143. 

naturalization,  144,  145. 
basis  of,  143. 
"double  nationality,"  144. 

how  avoided  in  United  States,  145. 
in 

England,  143. 

Prance,  144. 

United  States,  143,  144. 
loss  of,  143,  145,  146. 

by  voluntary  expatriation,  145. 

through  assumption  of  foreign  citizenship,  145. 
of  origin,  143. 

determined  how,  143. 
systems  of,  143,  144. 
Natural  Gas.    See  Gas. 
Naturalization,  144,  145. 

American  citizenship  law,  146-148. 

provisions  respecting,  146-148. 
a  modern  institution,  144. 
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ITaturallzatdon — Continued 
collective,  145. 
in  Great  Britain,  144. 
Natnial  Law, 

as  deduced  by  Grotius,  113. 
idea  of  international  law,  related  to,  113. 
NaTigation, 

commerce  includes,  207,  208, 

improvement  of  navigable  waters  may  be  made  under  regulation  of 

commerce,  219. 
treaties  of, 
effect  of, 
annexation  of  sovereign  state  on,  12. 
war  on,  178. 
Neutrality,  131-135,  162,  163,  177,  178,  186-204. 
American  Neutrality  Act  of  1794,  186. 
provisions  of,  187. 

relate   to   American    citizens   while   within    territory   of   United 
States,  186. 
reenacted  with  amendments  in  1818,  186. 
belligerent  cannot, 

erect  wireless  telegraph  in  neutral  ports,  191. 

use  territorial  waters  of  neutral  for  purpose  of  attacking  enemy,  191. 
Declaration  of  London,  177,  192,  193,  195-198.    See  also  Declaration  of 

London, 
duties  of  belligerents  with  respect  to  neutrals,  190-192. 
duties  of  neutral  powers, 
of  abstaining  from  any  act  giving  special  assistance  to  one  of  the 

nations  at  war,  188. 
part  taken  by  the  United  States  in  the  development  of,  186. 
to  prevent  a  belligerent  from  making  use  of  neutral  territory,  ports 
or  resources  to  strengthen  himself  in  a  military  way,  189. 
goods  of  neutrals  found  on  enemy's  vessels  during  war,  185. 

neutral  character  of  goods  must  be  affirmatively  proved,  185. 
international  law  relating  to,  186-204. 

divisions  of,  188. 
involves  the  right  of  neutrals  to  carry  on  legitimate  commerce,  186. 
neutral  state, 
cannot, 
allow  the  passage  of  troops  across  its  territory,  132. 
give  assistance  to  belligerent  government,  132. 
defensive  alliances  with  other  nations,  132. 
disabilities  of,  132. 

reserves  its  full  sovereign  rights,  132. 
treaty-making  power  of,  132. 
notice  to  neutrals  of  the  existence  of  war,  177,  178. 
obligations  of  a  neutral  power,  189,  190. 
not  to  advance  war  loans,  191. 
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Keutrality,  obligations,  of  a  neutral  power — Continued 
not  to  furnish  war  materials,  191. 
not  to  permit, 

enlisting  or  recruiting  for  either  belligerent  in  its  territory,  189. 
its  ports  to  be  used  as  a  naval  base,  189. 
to  interne  military  forces  of  belligerent  entering  its  territory,  189. 
perpetual  neutralization,  131-135. 
explained,  131. 

involves  a  guaranty  of  independence,  132. 
of, 

Belgium,  131. 

inter-ocean  canals,  133-135. 
Luxemburg,  131. 
Panama  Canal,  133-135. 
Philippine  Islands,  urging  of,  132,  133. 
Suez  Canal,  133. 
Switzerland,  131. 
regime  analogous  to,  131. 
political  treaties  respecting,  162,  163. 

eflfeet  of  war  on,  178. 
principles  of,  186-188. 

codified  by  The  Hague  conventions,  189. 
status  of,  implies  non-participation  in  the  war,  186. 
territory  of  neutral  is  inviolable,  190. 
transfer  of  belligerent  merchant  vessel  to  neutral  flag  must  be  absolute 

and  in  good  faith,  185. 
vessels  of  neutrals  liable  to  capture,  when,  200-202. 

summary  of  cases,  201,  202. 
warships  of  belligerents  in  neutral  ports, 
departure  of,  189,  190. 
revictualling  of,  190. 

which  do  not  leave  port  where  they  are  not  entitled  to  remain  may 
be  interned  by  neutral  power,  190. 
Newspapers, 
designation  of,  to  publish  bankruptcy  notices  and  orders,  328,  329. 
title  of,  as  trademarks,  494. 
Nou-Besidents,  garnishment  of  intangible  property  of,  21,  22. 
Notice, 

to  parties  in  interest  in  bankruptcy  proceedings,  294,  313,  814. 
constructive  notice  when  petition  is  filed,  313. 
Novelty, 

according  to  the  patent  law,  404-406. 

an  indispensable  requisite  of  a  patentable  invention,  404. 

in  England,  405. 

novelty  in  fact  distinguished  from,  405. 

provisions  of  United  States  statute,  405. 

rejection  of  patents  for  want  of,  404. 

test  of,  in  United  States,  405,  406. 
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Oatlis, 
false, 
refusal  of  discharge  in  bankruptcy  for,  295,  297. 

discrepancy  in  schedules   of  bankrupt  not  sufficient  evidence  of 

false  oath,  297. 
oath  must  be  made  with  guilty  knowledge  and  fraudulent  intent, 
297. 
in  bankruptcy  proceedings,  295,  297,  318,  333. 

administered  by  referees  and  ofScers  authorized  to  administer  oaths, 

318. 
affirmation  may  be  made  by  persons  opposed  to  taking  an  oath,  318. 
oaths  of  office  of  referee,  333. 
Occupation,  acquisition  of  territory  by,  136,  137. 
Oklahoma, 

contract  for  sale  of  land  in,  5. 
introduction  of  law  into,  5. 
Oleomargarine, 
sale  of,  may  be  prohibited  by  state  statute,  251. 
within  police  power  of  state,  251. 
"Open  Door,"  maintained  in  Korea  for  ten  years  after  annexation  by 

Japan,  128. 
"Original  Package"  Doctrine,  240-245,  250,  261. 
defined,  240. 
application  of,  240. 

to  foreign  commerce,  241,  242. 
to  interstate  commerce,  242. 
to  prohibition  of  sale  of  cigarettes,  243-245. 
a  rough  rule  to  be  applied  with  reason  and  discrimination,  250,  261. 
Brown  v.  Maryland,  rule  of,  241. 

Chief  Justice  Marshall's  views  on  the  "original  package,"  241,  242. 
does  not  apply  where  manufacturer  puts  up  package  with  express  in- 
tent of  evading  laws  of  another  state,  244,  245. 
extension  of,  242. 

good  faith  of  shipper  necessary  for  the  application  of,  245. 
original  package, 
defined,   242,   243. 
in  Austin  v.  Tennessee,  243-245. 
in  May  v.  New  Orleans,  242,  243. 
exemption  of  the,  from  state  laws,  theory  of,  244. 
when  there  is  but  one  package,  244. 
prohibition  ot  the  sale   of  intoxicants  within   a  state,  when  within, 

248. 
tests  of,  applied  to  foreign  commerce,  241,  242. 
Oxford  Boles,  152,  153. 

Panama  Canal, 

Hay-Pauneefote  Treaty  of  1902,  provisions  of,  133-135. 
neutralization  of,  133-135. 
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Pan-American  Union,  170. 
Parties, 

capacity  of,  80-82. 
incapacity  inilicted  as  penalty,  81. 
slavery,  80,  81. 

to  sue  determined  by  the  law  of  the  forum,  82. 
to  testify,  81,  82. 
Partnership, 

action  against,  depends  on  law  of  the  forum,  79. 
bankruptcy  of  a,  278-281. 
act  of  bankruptcy  of  one  partner  as  to  the  partnership  property, 
278,  279. 
death  of  a  partner,  effect  of,  279. 
insanity  of  the  partner,  effect  of,  279. 
test  whether  act  becomes  that  of  the  firm,  278,  279. 
discharge  from  bankruptcy  of  individual  partners,  effect  of,  on  debts' 

of  co-partnership,  280. 
petitions  in  bankruptcy,  279,  280.,  315. 

where  one  partner  objects  to  joining,  280,  315. 
where  firm  has  no  assets,  280. 
between  belligerents,  dissolved  by  war,  180. 
contract  of, 

act  of  doing  business  under,  creates  partnership,  66i 
does  not  of  itself  create  a  partnership,  66. 
law  of  the  place  where  act  of  partnership   takes  place   determines 
creation  of,  66. 
Passports, 
issuance  of, 

to  citizens,  147,  148. 

to  foreigners  who  have  declared  their  intention  to  become  citizens, 
147,  148. 
Patent  Office  of  the  United  States, 
duties  of,  423. 
employees  of,  cannot  make  application  for  patents  during  the  period 

they  are  employed,  422. 
examinations  of  applications  for  patents,  423,  424. 
annual  number  of,  423. 
effective  examinations,  how  secured,  423. 
routine  of,  423. 
examiners  in,  423,  433-435. 
issuance  of  patents  in,  423. 
organization  of,  423, 
practice  in,  423. 

settlement  of  disputes  between  rival  claimants  in,  423. 
Patents,  367-449,  472. 
defined,  472. 
abandonment  of,  417-421.     See  also  Abandonment,  of  patents. 
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Patents  ^Continued 
actions, 

for  infringement,  445-447. 
at  law,  446. 
in  equity,  446,  447. 
jurisdiction  of  federal  courts,  445. 
application  for,  in  United  States,  375-422-435.     See  also  Application, 

for  patents, 
assignment  of,  422,  423,  441.     See  also  Assignment, 
caveat,  defined  and  explained,  425.     See  also  Caveat, 
constitutional  authority  for,  in  United  States,  378-387.    See  also  Con- 
stitutional Law,  United  States, 
contracts  relating  to,  jurisdiction  of  state>  courts  in,  445. 
disclaimers,  437,  438. 

discovery  as  used  in  patent  law,  380,  381. 
essential  idea  of,  429. 

examination  of  article  prior  to  granting  of  patent, 
in  the  United  States,  376,  423,  424,  433,  434. 
not  required  in  Belgium,  France,  Great  Britain  prior  to  1875,  Italy, 

Spain,  376. 
required  in  Austria,  Australia,  Germany,  Great  Britain  since  1875, 
Norway  and  Sweden,  376. 
expiration  of,  533,  534. 
effect  of  the  unfair  use  of  color  on  article  «n  which  patent  has  ex- 
pired, 533,  534. 
trademark  is  thrown  open  to  public  use,  533,  534. 
for, 

art,  390,  391.    See  also  Art. 

composition  of  matter,  397-399,  403.    See  also  Composition  of  Matter, 
designs,  399-402,  433.     See  also  Designs. . 
improvements,  402-404. 
in  combination,  403. 
in  simple  inventions,  403. 
machines,  393-395.    See  also  Machines, 
manufactures,  395-397.    See  also  Manufactures, 
processes,  391-393.    See  also  Process,  of  manufacturing,  patent  for. 
foreign,  420,  421. 

effect  of  failure  to  make  application  for  patent  in  United  States  un- 
der Act  of  1903,  420,  421. 
grant  of  letters  patent,  436. 
grant  of  patent,  441. 

must  be  territorial,  441. 
growth  of,  in  United  States,  377. 

statistics  1790  to  1912,  377. 
history  and  development  of  the  law  of,  367-377. 
in  England, 

exclusive  grants, 
conferred  on  inventors  of  new  methods  of  manufacture,  372,  380. 
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Patents,  in  England,  exclusive  grants — Continued 

for  purpose  of  raising  money  for  the  royal  exchequer,  372. 

to  individuals  or  corporations  to  manufacture,  sell  or  deal  in  any 

common  commodity,  372,  380. 
to  royal  favorites,  372. 
kinds  of,  372. 

prior  to  the  nineteenth  century,  374. 

Statute  of  Monopolies  exempted  patents  from  its  operation,  373. 
strictly  construed  by  the  English  courts  until  recently,  373. 
infringement  of,  395,  442-444.     See  also  Infringement,  of  patents, 
interferences,  435,  436. 
in  United  States,  374. 
Act  of  1790,  375,  389. 

authorized  patents  to  be  issued  "for  any  use&il  art,  manufacture, 

engine,  machine,  device,  or  improvement  thereon,"  389. 
under.  President  of  the  United  States  signed  the  patents,  375. 
Act  of  1793,  389. 

describes  patentable  invention,  389. 
Act  of  1836,  375,  376.  ... 

authorized  the   appointment   pf'  commissioners  and  examiners  of 

patents,  375. 
made  extensive  change  in  existing  patent  laws,  375. 
reenacted  by  the  Eevised  Statutes  of  1872,  375. 
Act  of  1842,  389. 

authorized  patent  for  "any  new  and  original  design,"  389. 
colonial  patents,  373,  374. 
prior  to  nineteenth  century,  374. 

to  James  Watt  for  the  perfection  of  the  steam  engine,  374. 
under  Articles  of  Confederation  of  .1776,  374. 
under  Eevised  Statutes  as  amended  in  1897  and  1902,  389,  390. 
provisions  of  statute,  389,  390. 
inventions,  defined  and  explained,  367,  380-386,  390,  404-406,  412,  413. 

See  also  Inventions, 
issuance  of, 
by  states  if  there  was  no  federal  law  of  patents,  379. 
in  United  States, 

examination  of  application  before  issuance,  423,  424. 
form  of  grant,  436. 

in  name  of  United  States  under  seal  of  Patent  Of&ce,  436. 
term  of  grant,  436. 

to  inventor  or  assignee  of  an  inventor,  380. 
without  investigation  under  Act  of  1790,  375. 
knowledge  and  prior  use  of,  effect  of,  406-408. 
jurisdiction  of  courts  in  patent  cases,  445-448.     See  also  Jurisdiction, 

of  courts,  in  patent  cases,  445. 
law  of,  367-499. 

an  important  and  interesting  branch  of  the  law,  367. 
design  of  the,  385,  386. 
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Patents,  law  of — Continued 
origin  of,  370. 
custom,  370. 

in  the  monopolies  created  by  the  guilds  of  the  Middle  Ages,  370. 
letters  patent, 

in  England,  371,  372. 

grants  of,  were  recorded  in  the  patent  rolls,  372. 
ran  "to  all  to  whom  these  presents  shall  come — ^greeting,"  372. 
in  Tlnited  States,  372. 

term,  how  used,  372. 
land  patents  distinguished  from,  372. 
licenses  in  the  use  of,  442.    See  also  Licenses,  in  the  use  of  patent, 
literae  clausae,  371,  372. 

were  recorded  in  the  close  rolls,  372. 
literae  patentes,  371. 

non-use  of,  not  considered  as  abandonment,  420. 
notice  of,  437. 
penalty  for  stamping  unpatented  article,  437. 
to  be  stamped  on  all  patented  articles,  437. 

label  to  be  attached  where  stamping  is  impracticable,  437. 
novelty  according  to  the  patent  law,  404-406.    See  also  Novelty, 
paper  patents, 
defined,  416. 

actions  on,  question  of  utility  diflicult  in,  406. 
patentable  inventions,  defined  and  explained,  367,  380-386,  390.     See 

also  Inventions, 
practice  in  patent  law,  369,  370. 
has  many  attractions,  369. 
regarded  as  a  specialty,  369. 
property  in,  nature  of,  441. 

under  bankruptcy  law,  441. 
reissues  of,  438-440.     See  also  Beissue,  of  patents, 
requisites  of,  388-421. 

under  American  law,  389-421. 
under  English  law,  388. 
sale  of  patented  article,  right  of  patentee  to  impose  restrictions,  444. 
system  of,  basis  of,  369. 
taxes  on, 
in  Australia,  Belgium,  Denmark,  Germany,  Great  Britain,  Italy,  Nor- 
way, Russia,  Spain,  Sweden,  Switzerland,  376. 
none  in  United  States,  377. 
term  of,  in  United  States,  375,  379,  436,  472. 
discretion  of  Congress  in  respect  to,  379. 
under  Act  of  1790  and   amendments  down  to   1836,  was  fourteen 

years,  375. 
under  Act  of  1836  was  seventeen  years,  375. 

where  article  had  previously  been  patented  in  foreign  country,  436. 
trademark  distinguished  from,  472,  473. 
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FaXenta— Continued 
transfer  of,  440,  441.    See  also  Assignment,  of  patent  rights;  Licenses, 

in  the  use  of  patent, 
treaties  respecting, 

effect  of  war  on,  178. 
validity  of, 

presumption  of,  in  United  States,  377. 
working  of, 

not  required  in  United  States,  376,  377. 

required  in  Austria,  Australia,  Belgium,  France,  Germany,  Italy,  Nor- 
way, Bussia,  Spain,  Switzerland,  376. 
Pauper,  domicile  of,  rule  of  Wilbrahara  v.  Ludlow,  10. 
Performance, 

of  contracts,  67-69. 

law  of  the  place  where  contract  was  intended  to  be  performed  de- 
termines the  question,  ^7-69. 
time  of,  67,  68. 
Periodicals,  titles  of,  as  trademarks,  457,  493,  494. 
Personal  Property,  realty  distinguished  from,  37.    See  also  Movables. 
Personal  Belatlon,  status  of,  80-89. 
Persons, 

international  jurisdiction  over,  143-153.    . 
jurisdiction  of  courts  over,  8-16. 
Petitions, 

in  bankruptcy,  274,  285,  312,  313,  315,  316.  ■; 

amendment  of,  314. 

discretion  of  the  court  in  the,  314. 
answer  or  demurrer  to,  316. 

copy  of,  in  involuntary  proceedings  served  on  bankrupt,  353. 
dismissal  of,  313,  316,  317,  354. 

by  consent  of  creditors,  316,  317. 
£Ung  of,  274,  312,  313. 
by  bankrupt,  274. 

constructive  notice,  to  all  persons,  313. 
who  may  file,  353,  354. 
with  clerk  of  court,  313. 
motion  to  quash,  315. 
no  abatement  of,  285. 
once  filed  cannot  be  withdrawn,  354."^ 
Philippine  Islands, 

change  of  sovereign  in,  did  not  change  old  law,  5,  6. 
citizenship  in,  under  Treaty  of  Paris  in  1898,  131. 
neutralization  of  the,  urging  of  the,  132,  133. 
Pictures,  as  trademarks,  471,  472. 
Pilots, 

local  regulation  of,  218. 
rules  for  the  regulation  of,  217. 
regarded  as  the  regulation  of  commerce,  217. 
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Pipe  Lines,  shipping  of  oil  and  gas  by,  held  to  be  commerce,  210. 
Pleadings, 

in  bankruptcy  proceedings,  312,  313. 
amendment  of,  314. 

discretion  of  the  court  in,  314. 
answer  or  demurrer  to,  316. 
failure  to  file, 
effect  of,  313. 

in  case  judge  is  absent  from  the  district,  313. 
governed  by  the  equity  rules,  316. 
verification,  312,  316. 
Police  Power,  .,, 

of  state, 
defined,  246. 

interstate  commerce,  regulation  of,  not  within  the,  246,  247. 
limited  by  the  Constitution  of  the  United  States,  246,  247. 
prohibition  of, 
intrastate  commerce  in  intoxicating  liquors  within  the,  247. 
manufacture  of  intoxicating  liquors  within  the,  247. 
possession  of  dead  game  of  certain  varieties  within  the,  251,  252. 
sale  of  oleomargarine  colored  in  imitation  of  butter  within,  25^.. 
though  terms  of  statute  were  applicable  to  interstate  oleomar- 
garine, 251. 
protection  of  health,  safety  and  morals  of  community  under,  246,  248. 
scope  of,  246. 

to  tax  interstate  commerce,  when,  240,  242. 
Political  Crimes, 

extradition  cannot  be  had  for,  151-153. 

absolute  and  relative  political  crimes  distinguished,  151. 
Oxford  Bules,  152,  153. 
principles  concerning  the  exemption,  152. 
Porto  Bico,  citizenship  in,  under  Treaty  of  Paris  in  1898,  131. 
Possession,  of  property,  right  to,  determined  how,  17-19. 
Post  Office, 

postal  correspondence  must  be  forwarded  by  the  captor  during  war,  181. 
treaties  respecting  Postal  Union, 

effect  of  war  on,  178. 
Universal  Postal  Union,  169. 
Powers, 

execution  of,  50,  51, 
interpretation  of,  according  to  English  law,  51. 
Preferences, 

in  bankruptcy,  354-357. 

credit  given  after  preference  by  preferred  creditor,  357. 

good  faith  will  not  make  a  preference  valid,  356. 

intent  to  prefer,  what  amounts  to,  355. 

judgments  as,  355. 

may  be  avoided  by  trustee  in  bankruptcy,  355. 
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Preferences,  in  bankruptcy — Continued 

money  deposited  in  a  bank  to  bankrupt's  account  not  a  preference, 
356. 
payment, 

for  services  to  be  rendered  bankrupt  in  contemplated  proceedings, 

not  a  preference,  357. 
of  wages  by  a  bankrupt  not  a  preference,  356. 
preferred  creditors,  354-357. 
transfers  of  property,  when  considered  as,  355,  356. 

debtor  must  have  been  insolvent  at  time  of  transf  ef ,  '355.  . , 
four  months'  limitation,  how  reckoned,  355,  356. 
if  recording  or  registering  of  transfer  is  required,  355. 
method  of  transfer  immaterial,  356. 

under  amendment  to  the  bankruptcy  law  of  1903,  355,  356. 
Prints.    See  also  Labels, 
copyright  of,  468,  469. 
registration  of,  in  Patent  Of&ce,  468. 
fee,  468. 

form  of  application,  468. 
Prior  Use, 

as  a  bar  to  a  patent  in  United- States,  406-412. 
applicant  must  not  be  the  prior  patentee  for  the  same  invention, 

408,  409. 
date  of  invention, 

determined  how,  411,  ,412. 
parol  evidence  insufficient  to  prove,  4l2.' 
descriptions  prior  to  application  for  patent,  407-411. 
a  written  description  insufficient,  409.'  -  ''' 

description  must  be  accurate,  410. 
in  printed  publications,  407-409. 

printed  publication,  provision  of  statute  defining,  409. 
proof  of  date  of  publication,  410. 
publication  sufficient  if  offered  to  the  public,  410. 
in  private  publication  insufficient,  409,  410. 

invention  described  must  be  identical  with  the  one  for  which  the 
patent  is  sought,  410. 
effect  of  knowledge  and  use,  406,  407. 
"in  public  use  or  on  sale  in  this  country  for  more  than  two  years 

prior   to  his   application,"   explained,   406,   407. 
instances  of  the  application  of,  407. 

"not  known  or  used  in  this  country  before  the  invention  or  discov- 
ery thereof,"  explained,  406. 
prior  patent,  407,  408. 

must  be  a  public  patent,  408. 
prior  use  must  be  complete,  407. 

proof  of  the  existence  of  descriptions7  drawings  and  models,  when 
insufficient  to  show  prior  use,  407. 
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Prisons,  , 

domicile  of  a  prisoner,  what  is  the,  11,  12. 
International  Prison   Conference,  169. 
Fiivateering,  Declaration  of  Paris  abolished,  162,  181. 
Private  International  Ijaw,  1-112.    See  also  Conflict  of  Laws. 
Private  Law, 
defined,  224. 

no  unwritten,  in  the  United  States,  224. 
Privileged  Conmninicatious, 

in  bankruptcy  proceedings,  322. 
between, 

attorney  and  client,  322. 
physician  and  patient,  322. 
priest  and  penitent,  322. 
Prize, 

crews  of  captured  vessels  not  considered  as  prisoners  of  war,  under 

rules  of  The  Hague,  185. 
international  law  of,  administration  of,  203. 
laws  of  the  United  States  respecting,  184,  185. 
neutral  vessels  as,  201,  202. 

validity  of  capture  must  be  established  in  prize  court,  201. 
Prize  Court, 

distributes,prize  money  to  the  captors,  184. 
federal  district  court  acts  as,  in  United  States,  202. 
International,  establishment  of,  20'3,   204. 
seizure  of  enemy's  vessel,  legality  of,  determined  by,  184. 
seizure  of  neutral  vessel,  validity  of,  to  be  tested  in,  201,  202. 
Probate  Court, 

of  Massachusetts,  jurisdiction  of,  rests  upon  residence  of  the  debtor  of 
the  intestate,  96,  97. 
rule  of  Pinney  v.  McGregory,  96,  97. 
Procedure, 

matters  relating  to,  76-80. 

governed   by  the   law   of   the   forum,   76. 
Process, 

of  manufacturing,  patent  for,  383,  384,  391-393,  396. 
advantages  of,  393.  , 

granted,  when,  396,  397. 
infringement  of,  442,  443. 
in  the  English  law,  392. 
Mr.  Justice  Brown's  views  on,  391,  392. 
patent  for  a  machine  distinguished  from,  394,  395. 
patent  for  a  manufactured  article  distinguished  from,  396,  397. 
patent  for  a  principle  distinguished  from,  392,  393. 
process  defined,  391. 
service  of, 

by  leaving  writ  at  domicile  of  a  resident,  15,  16. 
Henderson  v.  Staniford,  rule  of,  15,  16. 
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Process,  service  of — Continued  • 

in  bankruptcy  proceedings,  312,  313. 
defects  or  irregularities,  effect  of,  315. 
in  involuntary  proceedings,  315. 
in  voluntary  proceedings,  813,  315. 
personal  service,  312. 
return  of  service,  312. 

same  as  in  suits  in  equity  in  United  States  Courts,  312. 
service  by  publication,  312,  315. 

upon  infants,  lunatics  or  other  parties  under  disability,  315. 
in  foreign  attachment  proceedings,  by  publication,  20. 
Profits, 

accounting  of, 

in  cases  of  unfair  competition,  554-556. 
by  interlocutory  decree,  554. 
defendant's  credits  upon  accounting,  555,  556. 
allowance  for  rent,  heat,  light  and  clerk  hire,  555. 
cost  of  production,  555,  556. 
losses  from  bad  sales,  556. 
salaries  of  ofGlcers  and  salesmen,  556. 
in  equity,  how  assessed,  553. 
refused,  when,  554. 
rule,  554. 
should  cover  aii  of  the  defendant's  infringing  sales  down  to  the 

time  of  the  hearing  before  the  master,  555. 
where  proof  of  profit  is  impossible,  554. 
in  claims  for  infringement  of  patents,  446,  447. 
Promissory  Notes, 

action  by  husband  on  note  given  to  wife,  83. 

co-debtor  or  endorser  on,  liability  of,  where  one  of  the  makers  is  dis- 
charged in  bankruptcy,  307. 
partial  payment  of  note  will  not  constitute  a  preference  under  the 

bankruptcy  law,  350. 
renewal  of  note,  law  governing,  57. 
surrender  of  note  upon  payment,  97. 
Property, 

classification  of, 

according  to  the  common  law,  37. 
in  civil  law  countries,  37. 
in  conflict  of  laws,  37.    , 
possession  of,  17-19.     See  also  Possession, 
rights  in, 

creation  of,  37-46. 

determining  the,  against  all  the  world,  17-19. 
title  to,  determined  how,  17-19.     See  also  Title  to  Property. 
Prostitution, 

Union  for  Suppression  of  White  Slave  Trade  (International),  170. 
White  Slave  Traffic  Act  of  1910,  259,  260. 
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Public  lusigula,  as  trademark,  can  never  be  exclusive  against  the  state, 

492. 
Public  International  Law.     See  International  Law. 
Public  Law,  unwritten,  whether  there  is  an,  in  the  United  States,  224. 
Public  Ministers.    See  Ambassadors. 

Quarantine, 

regulations,  217,  218. 

regarded  as  the  regulation  of  commerce,  217,  218. 

Railroads, 
International  Union  for  Eailway  Freight  Transportation,  169. 
municipal  railroad  may  not  be  a  voluntary  bankrupt,  274. 
safety  appliances  on  interstate  trains  may  be  regulated  under  inter- 
state commerce,  217. 
transportation  of  goods  or  passengers  by,  held  to  be  commerce,  209. 
Bates, 

International  Union  for  Eailway  Freight   Transportation,  169. 
interstate  rate  applicable,  when,  236-239. 
rule  stated,  238,  239. 
test,  239. 
Minnesota  Eate  Cases,  261,  262. 

regulation  of,  for  carriage  of  goods  and  passengers,  222-226. 
by  Interstate  Commerce  Commission,  222. 
by  states,  223,  224,  261,  262. 
by  commissions,  225. 
by  statute,  225. 

carriers  subject  to  common  law  of  states  prior  to  1887,  225. 
of  goods  carried  from  point  to  point  wholly  within  the  state,  223. 
of  interstate  commerce,  223. 
under  the  common  law,  225,  226. 
interstate  transportation,  222. 
no  written  or  unwritten  law  controlling  rates,  or  interstate  carriers 

prior  to  1887  in  the  United  States,  224,  225. 
reasonable  rates,  225. 
state  rates  applicable,  when,  236-239. 
rule  stated,  238,  239. 
test,  239. 
Real  Property,  personalty  distinguished  from,  37;    See  also  Immovables. 
Rebus  Sic  Stantibus,  clause  used  in  international  treaties  explained,  164. 
Receivers,  101-105. 

actions  against,  104,  105. 

general   rule  that  -receiver  cannot  be  sued   outside  of  .jurisdiction 

where  he  is  appointed,  104. 
leave  of  court  necessary,  104. 
where  receiver  is  engaged  as  common  carrier,  104. 
rule  of  Paige  v.  Smith,  104,  105. 
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Receivers — Contin/ued 
actions  by, 
in  foreign  jurisdiction,  102-104. 
where  assignment  is  made,  102. 
where  no  assignment  is  made,  102. 

general  rule  that  receiver  cannot  sue,  104. 
modification  of  general  rule,  103. 

rule  of  Chicago,  etc.,  Eailway  v.  Keokuk,  etc..  Packet  Co.,  103. 
rule  of  Hurd  v.  City  of  Elizabeth,  102. 
ancillary  receiver,  defined,  101. 
appointment  of,  101,  102. 

in  case  of  partnership  property  being  in  different  states,  101. 
jurisdiction  to  appoint  receiver  depends  upon  jurisdiction  over  the 
property,  101. 
assignments  to,  102. 
estates  in  hands  of,  101-105. 

power  of,  co-extensive  only  with  jurisdiction  of  the  court,  103. 
principal  receiver, 
defined,  101. 

appointment  of,  in  other  jurisdiction  where  there  are  assets,  102. 
Records, 

of  cases  referred  to  referee  in  bankruptcy,  334,  335,  337. 
duty  of  referee  in  respect  to,  334,  335. 
Red  Cross, 

as  a  trademark,  492,  493,  516. 
prohibited  by  statute  of  the  United  States,  492,  493,  516. 
unless  use  was  begun  prior  to  January  5,  1905,  493. 
.the  of&eial  emblem  of  the  National  Bed  Cross  Society,  493. 
Referees,  '» 

in  bankruptcy,  313,  323,  324,  330,  332-337. 

absence  of  referee,  appointment  of  substitute,  337. 
appointment  of,  332. 

by  courts  in  bankruptcy,  332. 
bonds  of,  341,  342.    See  also  Bonds,  of  referees, 
cannot, 

act  in  eases  in  which  they  are  directly  or  indirectly  interested,  335. 
practice  as  attorneys  in  any  bankruptcy  proceedings,  335. 
purchase  any  property  of  an  estate  in  bankruptcy,  335. 
compensation  of,  335,  336. 

in  case  of  transfer  of  case  from  one  referee  to  another,  335,  336. 
contempt  before,  336,  337.    See  also  Contempt, 
disability  of  referee,  appointment  of  substitute,  337. 
districts  of,  332. 
duty  of, 
to 

declare  dividends,  334. 

employ  stenographers  to  preserve  the  evidence  taken,  335. 

examine  all  schedules,  334. 
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Referees,  in  bankruptcy,  duty  of,  to — Continued 

furnish  information  concerning  administration  of  estate,  334. 

give  notice  to  creditors,  334. 

make  up  records  embodying  the  evidence,  334. 

prepare  schedules  of  property  and  lists  of  creditors,  334. 

safely  keep,  perfect  and  transmit  records,  334. 

secure  from  clerks  of  court  all  papers  filed  in  proceeding  before 

them,  335. 
transmit  to  clerks  of  court  all  papers  filed  before  them,  334,  335. 
jurisdiction  of,  333,  334. 
to 
_  authorize  the   employment  of  stenographers  for  reporting  and 
transcribing  proceedings,  334. 
consider  all  petitions  referred  to  them,  333. 
exercise  certain  powers  vested  in  courts  of  bankruptcy,  333. 
exercise  the  power  of  the  judge  in  taking  possession  and  releas- 
ing property  of  bankrupt,  333. 
perform  duties  prescribed  by  the  act  by  rules  of  the  bankruptcy 
courts,  333,  334. 
number  of,  333. 
oaths  of  ofaee  of,  333. 
offenses  by,  punishment  of,  330. 
qualifications  of,  332. 
records  of,  337. 

to  be  kept  in  same  manner  as  equity  cases  are  kept  in  courts  of 

the  United  States,  337. 
upon  conclusion  of  case  transmitted  to  court  of  bankruptcy,  337. 
reference  of  case  to,  323,  324. 
referring  of  petition  to,  313.  ^ 

removal  of,  332. 

transfer  of  case  from  one  referee  to  another,  324. 
Begistrar  of  Copyright, 

assignment  of  copyright  recorded  with,  466. 
definition  of  classes  by  the,  456. 

deposit  of  works  with  Library  of  Congress  may  be  compelled  by,  459. 
fees  of,  465. 
for, 

recording  an  assignment,  465. 
renewal,  465. 
in  case  of  photographs,  465. 
Registration, 

of  trademarks  in  the  United  States,  480,  481,  509-520. 
application  for,  511-515. 
foreign  applicants,  514,  515. 
renewal  of  certificate,  519,  520. 
verification  in  foreign  applications,  514,  515. 
cancellation  of,  519. 
certificate  of,  519. 
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Begistration,  of  trademarks,  certificate  oi— Continued 

duration  of,  519. 
declaration, 

contents  of,  511,  512, 

filing  of,  512,  513. 
description  of  mark  for  the  purpose  of,  511. 
drawings  and  specimens,  513,  514. 

contents  of,  513,  514. 

filing  of,  513,  .514. 

specimens,  number  of,  to  b^  furnished,  514. 
fee  for,  519. 
interferences,  518,  519. 

declaring  of  interference,  purpose  of,  518. 
marks  not  registrable,  515-517. 

deceptive  marks,  516. 

emblems  of  a  club  or  society,  when,  515. 

flag  or  coat-of-arms  of  the  United  States  or  foreign  country,  515. 

immoral  and  scandalous  matter,  515.  '' 

picture  of  a  present  or  former  President  of  the  United  States,  516. 

representations  of  the  Virgin  Mary,  516. 

seal  of  a  state,  516. 

similar  marks,  515-517. 
what  constitutes  similarity,  516,  517. 
oppositions,  517,  518. 

period  of  notice  during  which  opposition  may  be  filed,  518. 
statement, 

contents  of,  511. 

filing  of,  512,  513. 

of  domicile  of  owner,  511. 
state  registration,  509. 

no  uniformity  of  laws,  509. 
under  federal  act  of  1905,  480,  481,  509,  556-562. 

admits  to  registration  marks  which  are  not  technical  trademarks, 
551. 

based  upon  clause  of  the  Constitution,  480,  509. 

constitutionality  questioned,  558. 

descriptive  and  proper  names  under,  556-558. 

"exclusive  use"  construed,  558. 

intent  of  Congress  in  passing  act,  558. 

marks  prohibited  by,  558. 

provisions  of,  509,  556,  559-562. 

"ten  year  proviso,"  517,  556,  559. 
uses  which  will  satisfy  the  statute,  510. 
■who  may  register,  509-511. 

foreigners,  510,  511. 

joint  owners  not  contemplated  by  statute,  510. 

owner  of  mark,  509. 

voluntary  associations,  510. 
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Kelssue, 

of  patents,  438-440. 
defined,  438. 

broadened  reissues,  defined,  438. 
cannot  stand  on  models  and  drawings  alone,  439. 
date  of  reissued  patent,  439. 
for  inventions  not  originally  made,  invalid,  439,  440. 

Judge  Bradley's  view  in  Leggett  v.  Avery,  440. 
invention  named  in  original  letters  patent  only  can  be  covered  by, 

439. 
on  judgments,  effect  of,  439. 

provisions  of  United  States  Bevised  Statutes,  438. 
refusal,  effect  of,  438. 
suits  while  reissue  pending,  438. 
surrender  of  original  patent  upon,  438. 
to  correct  an  insufficient  specification,  438. 
Religious  Offenses,  not  subject  to  extradition,  151. 
Remedies, 

enforcement  of,  73-80. 

depends  upon  the  law  of  the  forum,  73. 
Replevin,  Actions  of, 
are  brought, 

against  specific  individual,  18. 
where  property  is  located,  74. 
Reprisal, 
defined,  174. 

act  of,  may  be  interpreted  and  treated  as  an  act  of  war,  174. 
and  similar  modes  of  redress  in  international  disputes,  173,  174. 
Res  Judicata, 
defined,  108. 
basis  of,  108. 

jurisdictional  facts  not,  109-111. 
pleading  of  judgment  of  another  state  as,  108,  109. 
Retorsou,  defined,  174. 
ReTocatlon, 

of  discharge  in  bankruptcy,  306,  307. 
fraud  as  ground  for,  306. 
nullifies  discharge,  307. 
omission  of  assets,  when  ground  for,  307. 
time  limitation  for  application  for,  306. 
of  wills,  49,  50. 
law  of  the  domicile  at  time  of  revocation  governs  in  case  of  mov- 
ables, 49,  50. 
law  of  the  situs  governs  in  case  of  immovables,  49. 
Rights, 

in  immovables,  creation  of,  37,  48. 
in  movables,  creation  of,  38. 
legal,  are  given  by  law,  61,  62. 
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'Rigtita— Continued 

personal,  creation  of,  29-36. 

common  law  doctrine,  29, 

general  doctrine,  29. 
property, 

creation  of,  37-46.     See  also  Property. 

enforcement  of,  91. 
recognition  and  enforcement  of,  29,  73-111. 

general  doctrine,  73. 

Elvers, 

international, 

jurisdiction  of,  139. 

which  are  boundaries  between  states,  139. 
user  of,  exact  rights  of,  are  defined  by  treaty,  139. 
within  territorial  jurisdiction   of  one  state,   jurisdiction  of,  139. 
Eoman  Law,  among  the  continental  countries  of  Europe,  4. 
Bules  and  Orders,  in  bankruptcy,  330,  365. 

Safety  Appliance  Act  of  1893,  255,  256. 
amended  in  1896,  1903  and  1910,  255. 

held  constitutional  as  within  power  of  Congress,  255,  256. 
requirements  of  the,  255. 

specified  brakes  and  couplers  to  be  used  by  interstate  railway  carriers 
under,  255. 
Sale, 

license  tax  for  sale  of  an  article,  240. 

of  article  transported  in  interstate  commerce,  239-241. 

state  cannot  prohibit  while  it  is  in  the  original  package,  240. 
of-  patented  article,  right  of  the  patentee  to  impose  restrictions  on,  444. 
Schedules, 
in  bankruptcy,  283,  284,  310,  311,  334. 
all  debts  to  be  scheduled,  310. 
amendments  to  incomplete  or  incorrect,  284. 

amount  and  kind  of  property,  its  location  and  money  value,  283,  310. 
duty  of, 
bankrupt  towards,  283,  310. 
referee  towards,  334. 
refusal  of  bankrupt  to  schedule,  punishment  for,  284. 
verification  of,  284. 
Scienter, 
defined,  52. 

in  cases  where  animals  injure  persons,  52. 
Seashore,  national  jurisdiction  extends  three  marine  miles  from,  137. 
Seduction,  liability  for,  not  discharged  in  bankruptcy,  307,  309,  310. 
Self -Defense,  states'  right  to,  122. 
Set-Ofl  and  Counterclaim, 
in  bankruptcy,  363. 
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Set-OS  and  Counterclaim — Continued 
may  be  set  up  in  action  brought  against  an  individual  by  a  state,  167. 
whether  defendant  is  entitled  to,  depends  on  law  of  forum,  80. 
Sherman  Anti-Trust  Law,  525. 
Signatures,  as  trademarks,  488. 
Situs,  38. 
Slavery, 

abolition  of,  in  United  States  by  Thirteenth  Amendment,  81. 
fugitive  slave  law,  81. 
status  of  slave,  80,  81. 
in  Louisiana,  37. 

who  escapes  to  jurisdiction  which  does  not  permit  slavery,  80,  81. 
title  acquired  to  slaves  in  Texas,  held  valid  in  Tennessee,  89,  90. 
treaties  respecting  African  slave  tra,de,  141. 
Sovereignty,  117,  118,  125-131. 
change  of, 

by  annexation, 

of  an  entire  state,  125,  126. 
of  part  of  another  state,  126. 
by  conquest,  126. 

change  of  form  of  government  distinguished  from,  125. 
consequences  of,  in  international  law,  125-131. 
does  not  change  the  local  law,  5,  6. 
not  a  principle  of  international  law,  117. 
of  states,  121. 
sovereign  states, 
are  the  agents  of  international  law,  117. 

right  of,  to  non-intervention  in  their  affairs  by  other  states,  122,  123. 
Specifications, 
defined,  428. 

in  application  for  patent  in  United  States,  428-432. 
accuracy  in,  importance  of,  428-432. 

"a  person  skilled  in  art  or  science,"  explained,  429,  430. 
claim,  - 

description  of,  432. 
example  of,  433. 
importance  of,  432. 
must  be  for  a  single  invention,  432. 
must  be  precise,  432,  433. 

should  not  be  unnecessarily  multiplied  or  stated  vaguely,  432. 
description  to  be  full,  clear,  concise  and  exact,  429. 
must  state  the  invention,  the  manner  of  making  it  and  the  mode 
of  using  it,  431. 
drawings  required  by  statute  to  be  furnished,  426,  433. 
false  suggestion  or  intentional  concealment,  effect  of,  429. 
form  of,  428. 

language  of,  interpretation  of,  430,  431. 
models  not  required  under  acts  since  1886,  433. 
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Specifications,  in  application  for  patent — Continued 

opinion  of  Judge  Bradley  in  the  ease  of  Loom  Co.  v.  Higgins,  430. 
preamble,  428. 

provision  of  United  States  Eevised  Statutes,  428. 
requisites,  428. 

"substantially  as  described,"  432,  433. 
validity  of  patent  depends  on,  429. 
Specific  Performance, 
as  a,  remedy,  43. 

as  a  right,  43,  44.  .    . 

.  decree  of,  subject  to  the  law  of  the  forum  governing,  43,  44. 
of  written  contracts  to  convey,  43,  44. 
law  of  situs  of  property  governs,  44. 
Stare  Decisis,  doctrine  of,  does  not  apply  to  international  law,  119. 
States, 

action  by,  against  a  person,  counterclaim  may  be  set  up,  167. 
annexation  of,  in  international  law, 

annexing  states  takes  over  obligations  and  treaties,  126. 
by  conquest,  126. 

conquering  government  has  a  right  to  all  public  property,  126. 
voluilta.ry  annexation,  126. 
as  legal  person^,  3,  121.  ...  .       . 

•  as  subjects  of  international  law,  121. 
belligerency  of,  recognition  of,  124. 

consequences  of,  124. 
cannot, 

bar  persons  from  other  states  entering,  213.  -    ■ 

.     be  sued  in  ordinary  counts,  167. 

civil  laws  of,  may  extend  their  consequences  beyond  territorial  limi- 
tations, 122. 
claims  between  sovereign,  urged  through  diplomatic  channels,  165. 
criminal  laws  of,  applied  to  their  subjects  or  aliens  within  the  terri- 
torial jurisdiction,  121,  122.  , 
forms  and  classes  of,  121. 
fundamental  rights  of,  121,  122. 
independence  of  sovereign,  recognition  of,  in  intern^ional  law,  124, 125. 

proper  wten,  124,  125; 
legal  responsibility  of  sovereign,  166-168. 

for  failure  to  perform  an  international  duty,  166. 
may, 

choose  their  own  form  of  government,  121. 
establish  their  own  system  of  laws,  121. 
non-intervention,  right  of  sovereign  to,  122,  123. 
powers  of,  limitations  on,  in  regard  to  intej-state  commerce,  232. 
,  private  citizen  cannot  urge  a  claim  against  a,  foreign  government,  165. 
prohibition  of  the  piping  Of  natural  gas'oiit  of  the  statie  of  Oklahoma, 
statute  unconstitutional,  '233-235. 
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States — Continued 
prohibition  of  the  sale  and  shipment  of  product?  into  other  states  un- 
constitutional, 233-235. 
Justice  McKenna  's  opinion  on,  234,  235. 
recognition  of,  in  international  law,  123-125. 
relation  of,  in  international  affairs,  122. 
responsibility  of,  167. 
for  consequences  of  an  act  done  directly  by  its  orders,  167. 
when   foreign   subjects   temporarily   residing   in   another  state   are 
injured,  167,  168. 
state  may  excuse  itself,  when,  168. 
right  of,  over  property, 
restricted  by  the  Commerce  Clause  of  the  Constitution  of  United 
States,  232,  233. 
rights  and  duties  of,  in  international  law,  121-135. 
sovereignty  of, 

a  question  of  fact,  121. 
Statute  of  Frauds, 
in  Oklahoma,  5. 

requirements  of,  in  an  agreement  depend  upon  the  law  of  the  place  of 
making  the  agreement,  61, 
Statute  of  Limitations, 
applying  the,  77,  78. 

when  party  moves  to  another  jurisdiction,  77.  * 

cuts  off  the  remedy,  77. 
Subpoena,  Writ  of,  in  bankruptcy  proceedings,  312. 
Substitution, 
in  sale  of  competing  article  of  commerce,  545,  546. 
defined,  545. 
acts  of,  unlawful,  545. 
injunction  for,  545. 
persuasion,  effect  of,  546. 
Succession, 

to  personal  property.    See  Distribution, 
to  real  property.    See  Descent. 
Suez  Canal,  neutralization  of,  133. 
Supreme  Court  of  the  TTnlted  States,  appellate  jurisdiction  of  the,  in 

bankruptcy,  326,  327. 
Surnames,  as  trademarks,  486-488,  557,  558.    See  also  Names. 

Taxation.    See  also  Custom  Duties, 
defined,  23. 

by  states,  232,  233,  235,  236,  241. 
forbidden,  235,  236. 

iUustrations,  235,  236. 
of  production,  collection  and  assembling  for  interstate  shipments,  233. 
of  property  in  course  of  interstate  transportation,  233. 
rule  of  Coe  v.  Errol  prohibiting  state  taxation,  233. 
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Taxation,  by  states — Continued 

on  articles  in  course  of  interstate  transportation,  brought  to  rest  in 
a  state  short  of  destination  for  some  purposes  not  incidental' 
to  their  further  transportation,  permitted,  236. 
liability  for  taxes  not  discharged  in  bankruptcy,  307,  308. 
of  articles  of  interstate  commerce,  241. 
of  ehoses  in  action,  25,  26. 
at  domicile  of  owner,  theory  as  to,  25. 
if  left  permanently  within  the  state,  theory  as  to,  25,  26. 
of  movable  property,  22-25. 
at  its  situs,  22. 

early  common  law  view,  22,  23. 
en  route  on  taxing  day,  23-25. 

not  legally  taxable,  24. 
modem  view,  22,  23. 

Pullman  Palace  Car  Co.  v.  Pennsylvania,  rule  of,  23,  24. 
rule  as  to,  22,  23. 
theories  as  to,  22,  23. 
on  patents, 
in    Australia,    Belgium,   Denmark,    Germany,    Great   Britain,    Italy, 

Norway,  Bussia,  Spain,  Sweden,  Switzerland,  376. 
none  in  the  United  States,  377. 
"original  package"  doctrine  applied  to,  242,  243. 
priority  of,  in  distribution  of  assets  in  bankruptcy,  360. 
uniform  rules  as  to,  needed,  26. 
Telegraph, 

contracts  by,  creation  of,  depends  upon  the  law  of  the  place  of  the 
making,  60. 
place  of  the  making  construed,  60. 
exchange  of  intelligence  by,  held  to  be  commerce,  209. 
messenger  boy  delivering  an  interstate  message  held  to  be  engaged  in 

interstate  commferce,  212. 
Morse's  discovery  of  the,  382. 
submarine  cables  passing  through  neutral  territory  shall  not  be  seized 

during  war,  183. 
treaties  protecting  telegraphic  cables  on  the  high  seas,  141,  142. 
Telephone, 

exchange  of  intelligence  by,  held  to  be  commerce,  209. 
patenting  of  processes  and  apparatus  by  Bell,  384. 
Territories, 
acquisition  of  territory,  136,  137. 

alluvion  or  avulsion,  136. 

conquest,  136. 

discovery,  136. 

occupation,  136,  137. 

operation  of  natural  forces,  136. 

unilateral  act  of  the  state,  136. 
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Territories,  acquisition  of  territory — Continued 
under  Act  of  Berlin  of  1885,  136. 
introduction  of  law  into  annexed,  4. 
territorial  jurisdiction  under  international  law,  ]^6-142. 
Testate  Succession.     See  also  Wills, 
defined,  46. 

as  to  part,  explained,  46. 
Testator, 
capacity  of,  48,  49. 

law  of  the  situs  of  the  property  governs  the,  48,  49. 
Time,  computation  of,  in  bankruptcy,  330,  331. 
Title, 
to  real  property, 

determined  how,  17-19. 

actions  must  be  brought  in  state  where  real  property  is  located,  17. 
Arndt  v.  Giggs,  rule  of,  19. 
proceedings  to  determine  absolutely  and  finally  the,  19. 
Torts, 

actions  for, 

damages,  measure  of,  54,  55. 

law  of  the  place  where  the  act  occurred  governs,  52,  53. 

exception  to  rule,  Maehado  v.  Tontes,  53,  54. 
where   statute   operates   to   extinguish   right   of   action   after   right 
accrued,  53. 
creation  of  tort  rights,  52-55. 
Trademarks,  471-520. 

defined,  471,  472,  481,  526,  557. 

by  the  United  States  Supreme  Court,  471. 
abandonment  of,  497,  498,  506.     See  also  Abandonment,  of  trademark, 
acquired  how,  483-498. 

adoption  of  trademark  alone,  not  sufScient  to  acquire  title,  495,  496. 
affixing  mark  to  goods,  496. 
are  a  common  law  right,  472. 
assignment  of,  496,  497. 
attributive  trademark  laws,  473. 
defined,  473. 

character  of  law  in  force  in  Germany  and  Great  Britain,  473. 
property  right  in  a  mark  is  secured  by  registration,  473. 
search  of  register,  473. 
eases  in  United  States  prior  to  1870,  479. 
classes  of, 

as  established  by  Act  of  May,  1906,  511,  512. 
coat-of-arms  as,  492,  515. 
color  alone  cannot  be  a  trademark,  533. 
copyright  distinguished  from,  452,  453,  473. 
deceptive  mark,  not  a  valid  trademark,  494,  495,  516. 
declaratory  trademark  law,  473,  474. 
character  of,  in  use  in  United  States,  474. 
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Trademarks,  declaratory,  trademark  la-w— Continued 

enables  owners  of  marks  to  register  their  claims  of  right,  473. 
gives  a  prima  facie  right,  474. 

priority  of  adoption  and  use  determines  the  right  to  the  mark,  474. 
emblems  of  clubs  or  society  not  registrable  as,  when,  515. 
English  trademark  cases,  476,  477. 
examples  of,  471,  472. 

expiration  of  patent  on  an  article  opens  trademark  to  public  use,  533. 
facsimile  signatures  as,  488. 
figures  as,  486. 

intent  of  parties  in  using,  486. 
flag  of  the  United  States  not  registrable  as  a  trademark,  492,  515. 
Geneva  Cross  as  a  trademark,  492,  493.     See  also  iled  Cross, 
geographical  terms  as,  488,  489,  531. 
good-will,  identity  of,  with,  523,  524. 
immoral  or  scandalous  matter  not  registrable  as,  515. 
infringement  of,  499-508,  524.     See  also  Infringement,  of  trademark, 
label  not  a  trademark,  472.  „ 

laches,  498. 
law  of, 

a  branch  of  the  law  of  unfair  competition,  526,  52,7. 
in  England,  476,  477.      ' 

doctrine  of  unfair  competition  as  laid  down  by  Lord  Mansfield,  476. 
first  English  trademark  case,  476. 
in  United  States, 
passed  by  Congress, 

in  1870,  declared  invalid  by  Supreme  Court,  479,  480. 
in  1881,  480. 
in  1905,  480,  481. 
passed  by  states,  478,  479. 
prior  to  1870,  478,  479. 
letters  as,  486. 

intent  of  party  in  using,  486. 
marks  not  registrable,  515-517. 
marks  of  publishers  as,  493. 

may  consist  of  any  symbol  or  form  of  words,  47l. 
names  of  books  and  publications  not,  493.    ' 

considered  as  descriptive  words,  493. 
names  of  patented  articles  as,  489-491. 

after  expiration  of  patent  are  not  valid  marks,  489. 
rules  of  United  States  Patent  Office  respecting,  490,  491. 
use  of  the  word  "Singer"  for  sewing  machines,  489,  490. 
newspapers,  title  of,  as,  494. 

none  of  the  original  thirteen  colonies  passed  laws  on,  477. 
non-use,  497. 

no  reference  is  found  in  the  Constitution  of  the  United  States  on,  477. 
,    not  a  monopoly,  474. 
originality  not  usually  displayed  in,  453. 

901 


76  INDEX 

Trademarks — Continued 
origin  and  development  of  trademark  law,  471-483. 
patents  distinguished  from,  472,  473. 
peculiar  form  of  package  not  a  trademark,  472. 
periodicals,  names  of,  as,  457,  493,  494. 
pictures  as,  471,  472,  516. 

picture  of  a  present  or  former  President  of  the  United  States  not 
registrable  as  a  trademark,  516. 
property  right  in,  532. 
public  insignia  as,  492. 

can  never  be  exclusive  against  the  state,  492. 
purpose  of,  474. 
Red  Cross  as  trademark,  492,  493,  516. 

use  of,  prohibited  unless  begun  before  January  5,  1905,  492,  493,  516. 
registration  of,  in  United  States,  480,  481,  509-520,  556-562.     See  also 

Registration,  of  trademarks, 
report  of  Thomas  Jefferson  to  House  of  Representatives  on,  477,  478. 
similar  marks  not  registrable  as,  515-517. 

what  constitutes  similarity,  516,  517. 
Snowden  v.  Noah  (New  York)  the  first  case  on,  in  United  States,  479. 
surnames  as,  486-488,  557,  558. 

in  piano  cases,  487. 

of  deceased  historical  persons,  487,  488. 
term  "trademark"  carries  with  it  an  idea  of  exelusiveness,  485. 
trade  names, 

distinguished  from,  481. 

may  become,  481. 
unfair  competition, 

distinguished  from,  481,  482. 

in  use  of  trademark,  529,  530,  536. 
use  in  trade, 

necessary  to  acquire  title  to  trademark,  452,  495,  496. 
casual  and  infrequent  use  of  mark  not  enough,  496. 
things  necessary  to  be  done,  495. 
use  of,  474-476. 

instances  of  early  use,  475,  476. 

not  a  modem  institution,  474.  ^ 

played  an  important  part  in  early  commercial  life,  475. 
"water  marks"  on  paper  as,  475. 
jrhat  constitutes,  483-498. 
words  as,  471,  478,  483-486. 

coined  words,  484. 

descriptive  words,  483,  485,  486,  493. 
not  a  valid  trademark,  483,  485.  > 

examples  of  well-known  trademarks,  484. 

generic  terms,  484,  485. 
not  a  valid  mark,  484. 

invented  words,  472. 
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-Trademarks,  words  as — Continued 

misspelled  words,  483. 

words  from  foreign  languages,  491,  492. 
as  general  rule  not  valid  mark,  491. 
examples  of  words  where  trademark  was  denied,  492. 
Trade  Names, 
defined,  481. 

deceptive,  enjoining  of,  in  equity,  530. 
good-will,  identity  of,  with,  524. 
may  become  trademarks,  481.  ^ 

trademarks  distinguished  from,  481. 
use  of,  unfair  competition  in  the,  outlined,  529,  530. 
Trade  TTnions, 
labels  of, 

as  medium  of  unfair  competition,  542-544. 

criminal  penalty  for  imitating  of  union  labels,  543,  544. 

must  tell  the  truth,  544. 

recording  of,  542,  543. 

statutory  recognition  of,  543,  544. 
Transfers, 

of  property,  when  considered  a  preference  in  bankruptcy,  355,  356. 

debtor  must  be  insolvent  at  time  of  transfer,  355. 

four  months'  limitation,  how  reckoned,  355,  356. 

if  recording  or  registering  of  transfers  is  required,  355. 

method  of  transfer  immaterial,  356. 

under  amendment  of  1903  to  bankruptcy  law,  355,  356. 
Treaties,  119,  126,  130,  133-135,  151-153,  160-165. 

annexed  territory,  treaties  of,  are  superseded  by  treaty  system  of  new 

sovereign,  128. 
as  a  source  of  international  law,  119. 
classes  of,  161-164. 
convention,  defined,  160. 

dealing  with-  intellectual,  social  and  economic  interests,  161,  163,  164. 
declaratory  of  general  international  law,  161,  162. 

usually  the  result  of  international  conferences  or  congresses,  161. 
denouncing  of,  164. 
effect  of  annexation  of  sovereign  state  on,  respecting, 

boundaries,  126. 

commerce,  126. 

extradition,  126. 

intercourse  between  sovereign  states,  126,  127. 

navigation,  126. 

political  treaties,  126. 
effect  of  war  on,  178,  179. 

administrative  conventions,  178. 

political  treaties,  178. 

treaties  which  fix  boundaries,  guarantee  neutrality,  etc.,  178. 
expiration  of,  164. 
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Treaties — Continued 
Hay-Pauneefote  Treaty  of  1902,  provisions  of,  133-135. 
interpretation  of,  160,  161. 

fair  and  reasonable  interpretation  to  be  given,  161. 
"most  favored  nation"  clause,  164,  165. 

in  treaties  between  United  States  and  European  nations,  165. 

purpose  of,  164,  165. 
negotiation  of,  160. 
political,  162,  163. 

effect  of  war  on,  178. 

examples  of,  162. 

of  guarantee  of  neutrality,  162. 
ratification  of,  160. 

rebus  sic  stantibus,  clause  explained,  164. 
respecting, 

commerce,  163. 

execution  of  judgments  of  one  nation  in  territory  of  another,  163. 

extradition,  151-153,  163. 

jurisdiction,  163. 

matters  of  intellectual,  economic  or  industrial  interests,  163.  - 
signing  of,"  160.  • 

subject  matter  of,  fixing  the,  160. 
treaty, 

defined,  160. 

of  Guadalupe-Hidalgo,  131. 

of  London  of  1910,  177,  192,  193,  195-198. 

of  Paris  of  1856,  162,  181. 

of  Paris  of  1898,  131. 

of  peace  between  Spain  and  United  States  in  1898,  129,  130. 

of  Washington,  188. 

Panama  Canal,  provisions  of,  133-135. 

Suez  Canal,  133. 
Trespass, 

to  land,  action  for  damages  for,  brought  where  the  land  is  located, 
75,  76.  ^ 

doctrine  of,  objectionable,  75. 
Triple  Alliance,  between  Austria,  Germany  and  Italy,  162. 
Trustees, 

in  bankruptcy,  323,  337-342. 

accounts  and  papers  of,  341.  * 

appointment  of,  337,  338. 

by  creditors  of  bankrupt,  337. 

by  the  court  provided  creditors  do  not  appoint,  338. 

arbitration  of  controversies  by,  328. 

bonds  of,  341,  342.     See  also  Bonds. 

compensation  of,  340,  341. 
court  may  withhold  compensation  of  a  trustee  removed  for  cause, 
340,  341. 
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Trustees,  in  bankruptcy,  compensation  of — Continued 

in  event  the  estate  is  administered  by  more  than  one  trustee,  340. 
compromises  by,  328. 
death  of  trustee  does  not  abate  the  suit  he  is  prosecuting  or  defend- 

.        ing,  338. 
duty  of, 
to 
•account  and  pay  over  all  interest  received  by  them,  338. 
collect  and  reduce  to  money  the  property  of  the  estate,  338. 
deposit  money  received  by  them  in  a  designated  depository,  338. 
disburse  money  only  by  cheek  or  draft,  339. 
furnish  information  regarding  the  estate,  339. 
lay  before  creditors  detailed  statement  of  administration,  339. 
make  final  accounts  and  reports,  339. 
pay  dividends,  339. 

report  to  the  court  the  condition  of  the  estate,  339. 
set  apart  the  bankrupt's  exemptions,  339. 
joint  trustee,  338. 
offenses  by,  against  the  bankruptcy  law,  330. 

punishment  of,  330. 
preferences  may  be  avoided  by,  355. 
qualifications  of,  338. 
reference  of  case  to,  323. 
removal  of,  338. 
title  to  property  vests  in,  364. 
writs  of  error  by,  328. 
Trusts, 

creation  of  trust  right  in  property,  41,  42. 
depends  upon  the  law  of  the  situs  of  the  property,  41. 
'    express, 

creation  of,  governed  by  the  law  of  the  settlor's  domicile,  42. 
law  of  the  forum  applied  to,  42,  43. 
resulting,  42. 

Unclean  Hands,  doctrine  of,  applied  in  unfair  competition  cases,  550. 
Unfair  Competition,  481,  482,  504,  505,  521-562. 
defined,  481,  524,  525,  528. 

accounting  of  profits  in,  554-556.     See  also  Profits,  accounting  of. 
actions  for, 

federal  registration  of  trademarks,  effect  of,  on,  556-562. 
American  courts  the  first  to  adopt  the  term,  527. 
as  to 

intellectual  products,  548,  549. 

physical  products,  548,  549, 
cases  on, 

classified,  529,  530. 

outline  of,  529,  530. 
color,  similarity  of,  as,  532-534.     See  also  Color,  similarity  ofi 
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Unfair  Competittion — Continued 
configuration,  similarity  of,  as,  532-535.    See  also  Oonfignration,  simi- 
larity of. 
damages  for,  545,  547,  549,  553,  554.     See  also  Damages,  in  actions  for 

unfair  competition, 
defenses  in  cases  of,  550-553.     See  also  Defenses,  in  actions  for  unfair 

competition, 
diversion  of  trade  by  false  representations,  524,  525. 
doctrine  of,  527-529,  552. 
object  of,  552. 

recognized  in  all  American  courts,  528. 
Vice-Chancellor  Sandford's  view  of  the,  527,  528. 
explained,  482. 
fraud,  proving  of,  546,  547. 

fraudulent  intent  or  actual  deception,  evidence  of,  537,  538. 
injunction  in  cases  of,  534,  545,  546,  549,  550. 
intent  to  deceive,  504,  505. 

necessary  for  plaintiff  to  show,  504. 
interference, 

with  plaintiff's  salesmen  as,  544,  545. 
actual  and  punitive  damages,  545. 
in  equity,  545. 
persuasion,  effect  of,  545. 
law  of, 

an  outgrowth  of  the  law  of  trademarks,  526. 
basis  of- the,  527. 
establishment  of,  527-529. 
purpose  of, 
to 

protect   the   consuming  public   from   deception,   imposition   and 

fraud,  527. 
protect  the  good-will  of  a  business,  527. 

restrain   and   punish   the   trader   who   is   competing  by   unfair 
means,  527. 
social  necessity  for,  527. 
local  use,  _ 

as  affecting  the  plaintiff's  right,  531,  532. 
doctrine  of,  531. 

view  of  Supreme  Court  of  Iowa  on,  531,  532. 
where  defendant  has  located  in  near  Vicinity  of  plaintiff,  532. 
mediums  of, 

advertising  circulars  as,  535,  536. 

cartons  as,  542. 

labels  as,  539-542. 

merchandise-delivery  wagons,  548. 

signs  as,  535. 

trade  union  labels  as,  542-544. 

vehicles  of  a  rival  bus  company,  547. 
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Unfair  Competition — Continued 
refilling  of  distinctive  containers  as,  546. 

fraud,  burden  of  proof  of,  in,  546. 

injunction  for,  546. 
relationship  of  good-will  to,  521-525. 
remedies  for,  549,  550. 

at  law,  549. 

in  equity,  549,  550. 
resemblance,  weighing  of,  536-539,  541. 

assumed  point  of  view  of  the  purchasing  public,  536. 

by  visual  inspection  and  comparison,  538. 

expert  testimony  not  admissible  to  explain  non-technical  words,  538. 

eye  of  the  court  the  ultimate  judge,  538. 

"get-up  of  an  article"  defined,  537. 

in  trademark  cases,  536. 

Lord  Herschell's  view  on,  537,  538. 

resemblances  such  as  are  likely  to  mislead  a  customer,  537. 

rules  of,  established  by  the  cases,  536-539. 
in  English  courts,  537. 

test  of  resemblance,  application  of,  541. 
right  of  a  trader  to  fair  competition,  524. 
scope  and  range  of,  526,  528,  529. 

in  tort  cases,  528,  529. 
' '  secondary  meanings, ' ' 

defined,  530,  531. 

element  of  time  in. the  establishment  of  the  plaintiff's  right,  530,  531. 

locality  of  use  as  affecting  the  plaintiff's  right,  531,  532. 
substitution  in  a  sale  of  a  competing  article  of  commerce  as,  545,  546. 
See  also  Substitution,  in  sale  of  competing  article  of  commerce, 
term, 

first  uses  of  the,  527. 

"passing   off"    in   English   cases   and   "concurrence    deloyale"    in 
French  cases  equivalent  to,  526. 
time,  element  of,  in  establishment  of  the  plaintiff's  right,  530,  531. 

in  cases  where  a  word  is  incapable  of  becoming  a  valid  mark,  531. 
trademarks, 

as  one  branch  of  the  law  of,  481. 

distinguished  from,  481. 
Unpublished  Works, 

common  law  right  in,  454. 
copyright  in,  454,  462,  463. 

advantages  of,  462. 

disadvantages,  463. 
statutory  protection  of,  462,  463. 
Usury, 

usurious  contracts,  62,  63. 

valid  either  by  the  law  of  the  place  of  the  making  or  by  the  law 
of  the  place  of  performance,  63. 
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Utmty, 

of  invention,  according  to  United  States  patent  law,  412-416. 
burden  upon  defendant  to  prove  want  of  utility,  413. 
comparative  utility  between  machines  or  processes,  413. 
examples  of  inventions  which  are  not  useful,  412. 
extent  of  the,  immaterial,  416.  - 
inventions  injurious  to  morals,  health  or  good  order,  as  affecting, 

414-416. 
Judge  Bradley's  opinion  in  Crown  et  al.  v.  Aluminum  Co.,  413. 
provisions  of  United  States  Eevised  Statutes,  412. 
questions  of,  difficulty  of,  on  paper  patents,  416. 
"useful"  explained,  412,  413. 

Vendor  and  Purchaser,  contract  for  sale  of  land  in  Oklahoma,  5. 
Vessels, 

carry  with  them  the  law  of  their  port  of  registry,  34. 
jurisdiction  over,  139-141. 
local,  140. 
men-of-war   and   public    vessels   belonging   to    foreign   governments 

exempt,  140. 
merchant  vessels  of  foreign  nations,  140. 
-nationality  of,  determined  how,  142,  185. 
under  London  conference  of  1909,  185. 
of  enemy  may  be  seized  during  war,  184. 
of  neutrals  liable  to  capture,  when,  200. 

transfer  of,  to  neutral  during  hostilities,  utmost  good  faith  necessary, 
185,  202. 

Wage  Earner, 

defined,  276. 

bookkeeper  held  to  be  a,  276. 
may  not  be  adjudged  a  bankrupt,  276. 
music  teacher  held  not  to  be  a,  276. 
Wages, 

payment  of,  by  bankrupt  not  considered  as  a  preference  in  bankruptcy, 

356. 
priority  of,  due  clerks,  salesmen,  servants  or  workmen  in  bankruptcy, 
361. 
War.     See  also  Contraband  of  War;  Neutrality;  Belligerents, 
bombardment  of  undefended  towns  or.  villages  forbidden,  181. 
commencement;  of,  177,  178. 

exists  from  the  time  hostile  action  is  taken,  177. 
Hague  Convention  of  1907,  on  the,  177. 
conduct  of,  177. 

Declaration  of  London  of  1910,  177,  192,  193,  195-198.     See  also  Dec- 
laration of  London. 
Declaration  of  Paris  established  rules  of,  162,  181. 
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War — Continued 
effect  of, 
on, 

private  rights,  179,  180. 
treaties,  178,  179. 
fulfills  the  function  of  the  executive  arm  of  international  law,  175. 
laws  of,  175-185. 
laying  of  mines,  rules  respecting,  181,  182. 

unanchored  mines  forbidden,  181. 
legal  limitations  on,  176. 
military  occupation,  law  of,  182,  184. 
nature  of,  175-177. 

notice  to  neutrals  of  the  existence  of,  177. 
on  land, 

laws  of,  175,  176,  180,  181. 

as  laid  down  by  Hague  Convention,  180. 
on  sea,  laws  of,  181,  182. 
primarily  a  political  fact,  175. 
refusal  to  give  quarter  forbidden,  180. 
seizure  of  enemy's  property,  184,  185. 

on  land,  private  property  of  enemy  not  subject  to  seizure,  184. 
on  sea,  private  property  and  vessels  of  enemy  are  subject  to  confis- 
cation, 184. 
treatment, 

of  prisoners  of,  180.    . 

of  sick  and  wounded  during,  182. 

Geneva  Convention,  provisions  of,  182. 
use  of, 

expanding  bullets  forbidden  in,  ,180. 

flags  of  truce,  regulation  of,  180,  181.  ., 

poisoned  weapons  forbidden,  180. 

projectiles  containing  asphyxiating  or  deleterious  gases  forbidden, 

180. 
treacherous  means  forbidden,  180. 
Watermarks,  on  paper  as  trademarks,  475. 
Waters, 

territorial  jurisdiction  in,  137-139. 
bays,  138. 

marginal  seas,  138,  139. 
Weapons,  repeating  pistol  patentable,  when,  414. 
Weight  of  Authority,  defined  and  explained,  7. 
Weights  and  Measures,  Metric  Union  (International),  169. 
Wharves,  regulation  of,  as  regulation  of  commerce,  219. 
White  Slave  Traffic, 
Act  of  1910,  258-260. 

held  constitutional  in  Hoke  v.  United  States,  259,  260. 
provisions  of  act  summarized,  258,  259. 
purpose  of,  258. 
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'WUte  Slave  IxaMc— Continued 
Union  for  the  Suppression  of  tlie  White  Slave  Trade  (International), 
170. 
Wills, 

execution  of  powers  under,  50,  51.    See  also  Powers, 
interpretation  of,  50. 

usage  of  the  testator 's  domicile  at  time  language  was  used  governs, 

in  England,  50. 
where  testator  removed  from  Bhode  Island  to  Massachusetts,  which 

law  is  to  be  applied,  50. 
words  "child"  and  "son"  in  English  law,  86. 
of  land,  law  of  the  situs  of  the  land  applies  to  testate  succession,  48. 

examples,  48. 
of  personalty, 
law  of  the  domicile  at  time  of  decedent's  death  applied  in  Illinois,  49. 
law  of  the  place  where  the  will  is  executed  applied,  when,  49. 
passing  of  personalty  by  operation  of  the  law  of  the  situs,  49. 
to  illegitimate  child  afterward  legitimated,  86. 
revocation  of,  49,  .50. 

law  of  the  domicile  at  time  of  revocation  governs  in  case  of  mova- 
bles, 49,  50. 
law  of  the  situs  governs  in  case  of  immovables,  49. 
testator,  capacity  of,  48,  49. 

law  of  the  situs  of  the  property  governs  the,  48,  49. 
Wireless  Communications,  held  to  be  commerce,  210. 
Witnesses, 

competency  of,  depends  on  the  law  of  the  forum,  79. 
examination  of,  in  bankruptcy  proceedings,  320-323. 
cross-examination,  321. 

privileges  of  persons  occupying  confidential  relations,  322. 
third  party  witness  protected  from  unnecessary  inquiry  into  his  pri- 
vate affairs,  321. 
to  show  that  a  crime  has  been  committed,  321. 
Words, 

as  trademarks,  471,  472,  483-486. 
coined  words,  484. 

descriptive  words,  483,  485,  486,  493. 
generic  terms,  484,  485. 
invented  words,  472. 
misspelled  words,  483. 
words  from  a  foreign  language,  491,  492. 
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